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mited Partnership et al v. Fidelity and Deposit Company of Maryland et al Doc. 76

UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA

* % %

SONOMA SPRINGS LIMITED Case N03:18-cv-00021-RH-CBC
PARTNERSHIP, a Nevada limited
partnership, and SONOMA SPRINGS ORDER

ASSOCIATES, LLC, a Nevada limited
liability company

Plaintiffs,
V.

FIDELITY AND DEPOSIT COMPANY OF
MARYLAND, a Maryland Corporation and
ZURICH AMERICAN INSURANCE
COMPANY OF ILLINOIS, a Maryland
Corporation and DOES 1-20, inclusive,

Defendang.

Defendants Fidelity and Deposit Companyaryland (“Fidelity”) and Zurich
American Insurance Company of lllinois (“Zurich”) (collectively ‘t8ty” or “defendants”)

move this court for summary judgment. ECF No. 60. Sonoma Springs Limited Partnadship :

;=7

Sonoma Springs Associates, LLC (collectively “plaintiffs” or “Sonoma Sptjngpposed the
motion (ECF Nos. 69, 71) and defendants replied (ECF No. 73). The court now grants in part
and denies in part defendants’ motion.
I
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l. BACKGROUND

Sonoma Springs owns real property in Humboldt County, Nevada. ECF No. 2, Ex. A
10. In June 2015, Sonoma Springs contracted with Ascent Construction, Inc. (“Ascent”) to |
an aparinent complex on the property. at  11. Ascent, as the contractor, was required to
obtain a payment and a performance bdddat § 12. Ascent obtained two bonts.at § 13-16.

The parties executed the performance bond using the standard Docurh2+2048
from the American Institute of Architects. ECFN®&1-1* 71-5. Pursuant to the performance
bond terms, Fidelity iBsted aghe Surety, Ascent is the Contractor, and Sonoma Springs
Limited Partnership is the Owned. Sections 3 through 6 of this bond aagticularly relevant
providing how the owner invokes the Surety’s obligation should the Contractor default, the
obligations of the Surety if the Contractor defaults, the Owner’'s remedies, amatiine of
damages available for defauld.

The parties alsexecuted the payment bond usthg same Document A312010 form
bond.ECF Nas. 61-2; 71-4. Pursuant to the payment bond teffids]ity is again listed ahe
Surety, Ascent the Contractor, and Sonoma Springs as the Qerg&gction2 through Sof
this bond argoarticularlyrelevant, providing when the Surety’s obligation is fulfilled, how the
owner invokes the Surety’s obligations should the Contractor default, and the Suregasabli

under the contracltd.

The Surety bound itself, jointly and severely with the Contractor under the expness te

of the bonds, to Sonoma Springs to “pay for labor, materials and equipment furnished for u
the performance of the Construction Contract,” and “for the performance of theuCtnat
Contract.”"SeeECF Nos71-4; 71-5S0noma Springs alleges that Ascent breachetktimns of
the Construction ©ntract triggering the Surety’s obligations under both the performance ang
payment bonds. ECF No. 2, Ex. A § 19. Contrarily, Ascent claims that Sonoma Springsdre

the contracand sued Sonoma Springs in the Sixth Judiistrict Court of the State of Nevada

! Defendantspayment and performance bond cover sheets appear to have been inadvertehtygswit
ECF No. 611 is the performance bond and ECF No26% the payment bond. As these forms are bag
on the American Institute of Architects AIA form documents, the ésgrnfident that this clerical labeling
error does not affects its review of the evidence or its ruling herein.
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for the County of Humboldt in May 201%eeECF No. 30-1In thataction (“state court
action”), Ascent asserted six claims: breach of contract, foreclosure of neEsiiani,
declaratory judgment for priority of encumbrances, violation of the implied covehgobd
faith and fair dealing, unjust enrichment, and account state@iscent also recorded a lien
against the property. ECF No. 47 at 4. The lien has since been reduced by order of ¢tbarstate
(ECF No. 71-2) and substituted by a surety bond obtained from Hartford Fire Insurance
Company (ECF No. 47 at 6).

U7

After the contractual dispute arose between Sonoma Springs and Ascent, Spriogs
demanded multiple times thidte Suretyassume the contractual obligatidghey argue were
required by the bonds. ECF No. 2, Ex. A {1 20-27. The demands were unsudckessful.
Thereafterpn Decembed 8, 2017, Sonoma Sprinfied suit againsthe Suretyn the Sixth
Judicial District Court of the State of Nevada for the County of Humblald®n January 12,
2018, defendants removed the action to this Federal Court. ECF Nuws $uit includeghirteen
claims includingbreach of contraatlaims tortious and contractulleach of themplied
covenant of good faith and fair dealidigims breach of fiduciary dutgndbad faithclaims a
claim for violation of Nevada’s Unfair Claims and Settlement PracticesaAdtclaims for
misrepresentation and unjust enrichment. ECF No. 2, Ex. A.

On March 5, 2018he Suretymovedto stay this action pending the outcome of the state
court actionbetween Ascent and Sonoma Springs (ECF No. 30); however, after finding that|the
Colorado Riverdoctrine did not warrant a stay, the court denied the motion (ECF No. 53).
Defendants now mowhis court for summary judgment arguing that plaintiffs’ claims fail as al
matter of law. ECF No. 60.

. LEGAL STANDARD

Motion for Summary Judgment Pursuant to Civil Procedure Rule 56

Summary judgment is appropriate only when the pleadings, deposidnsgers to
interrogatories, affidavits or declarations, stipulations, admissions, and ro#terials in the
record show that “there is no genuine issue as to any material fact and the m@rditled to

judgment as a matter of lawFED. R. Civ. P. 56(a). In assessing a motion for summary judgment,

3
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the evidence, together with all inferences that can reasonably be drawn therefsbine mead in
the light most favorable to the party opposing the mofibatsushita Elec. Indus. Co. v. Zenith
Radio Grp., 475 U.S. 574, 587 (19863ounty of Tuolumne v. Sonora Cmty. HoR36 F.3d
1148, 1154 (9th Cir. 2001).

The moving party bears the initial burden of informing the court of the basis for its
motion, along with evidence showing the absence of anyige issue of material factelotex
Corp. v. Catrett477 U.S. 317, 323 (1986). On those issues for which it bears the burden of
proof, the moving party must make a showing that is “sufficient for the court toHatldd
reasonable trier of fact coufmhd other than for the moving partyCalderone v. United States
799 F.2d 254, 259 (6th Cir. 1986) (quotation and citation omjtte@)also Idema v.
Dreamworks, InG.162 F. Supp. 2d 1129, 1141 (C.D. Cal. 2001).

To successfully rebut a motion for summary judgment, the nonmoving party must pagint

to facts supported by the record which demonstrate a genuine issue of rfeatefaese v.
Jefferson Sch. Dist. No. 14208 F.3d 736, 73@th Cir. 2000). A “material fact” is a fact “that
might affect the otcome of the suit under the governing lafiderson v. Liberty Lobby, Inc.
477 U.S. 242, 248 (1986). Where reasonable minds could differ on the material facts at iss
summary judgment is not appropriaéee v. Durangr11 F.2d 141, 143 (9th Cir. 19823
dispute regarding a material fact is considered genuine “if the evidence is auahighsonable
jury could return a verdict for the nonmoving partyiberty Lobby 477 U.S. at 248.The mere
existence of a scintilla of evidence in support of geartly’s position [is] insufficient’ to

establish a genuine dispute; there must be evidence on which a jury could reasonabiyttiid
party.See idat 252.

Surety bonds are contracts such the court interpseghem pursuant to Nevada contrac
law. United States for the Use and Benefit of Agate Steel, Inc., v. Jaynes CorpdzaserNo.
2:13cv-01907APG-NJK, 2016 WL 8732302, at *2 (D. Nev. June 17, 2016). In contract
disputesjnterpretation of the contract is a question of law withabjectiveof giving effect to
the intent of the partiedm. First Fed. Credit Union v. Sar859 P.3d 105, 106 (Nev. 2015).

the language of the contract is “clear and unambiguous,” the contract should besgplaim it
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meaning and enforced as writtédh.; see Intermec, Inc. v. IBNNo. 11-165BJR, 2014 WL
6472854, at *4 (W.D. Wash. Nov. 18, 2014) (quotinglion Bank, N.A. v. United Bai@orp. of
New York31 F.3d 113, 115 (2d Cir. 1994) (summary judgment is appropiidke language of
the contract is ‘wholly unambiguous.””)A contract is ambiguous when it is subject to more
than one reasonable interpretatiofidivui, LLC v. G.L. Dragon, LLC163 P.3d 405, 407 (Nev.
2007). However, a contract is not deemed ambiguous simply because the pagreg disdhow
to interpret itGalardi v. Naples Polaris, LLC301 P.3d 364, 366 (Nev. 2018)nited Satesv.
King Features Entm’t, Inc843 F.2d 394, 398 (9th Cir. 1988) (ilamary judgment is
appropriate when the contract terms are clear and unambiguous, even ifidsedisagree as to
their meaning.”)
1. DISCUSSION
A. Removal was properand the court has subject matter jurisdiction over this action.
Civil actions brought intate court may be removed to the United StBissrict Court of
the district or divisionthat embraces the state cafithe district courhasoriginal jurisdiction.
28 U.S.C. § 1441(a). This court Hasiginal jurisdiction“—thereis complete diversitpetween
the partie$ and the amount in controversy exceeds $75,00082@28 U.S.C. § 1332.
Removal was likewiseémely: defendarg wereoriginally served with the summons and
complaint on Decembe912017, via the Nevada Department of Business and Industry, Divis
of Insuranceand later served on CSC on December 26, 2017. ECF Nos. 4,2, Befendants
filed a notice of removal on January 12, 2018, and on January 16, 2018, filed the required ¢

cover sheet and paid the filing fé8CF Ncs. 1, 11, 12As removal was completegithin 30 days

2 Plaintiffs are citizens of Nevada and Idaho. The named defendants are citisanylahd and Illinois
Thecitizenship ofthe fictitious ‘Doe” defendants named in the complaint are not considered for purp
of assessingroper removal based on diversity jurisdictia@ U.S.C. § 1441(b)(13ee alsdBryant v. Ford
Motor Co.,886 F.2d 1526, 1528 (9th Cir. 198%rt. denied493 U.S. 1076 (1990).

3 Pursuant to Nevada Rule of Civil Procedure 8, the complaint filedta ctart only requested damage
“in excess of $15,000.” However, it is "facially apparent” from the comptlaattthe jurisdictional amount
in controversy requirement is mé&inger v. State Farm Mut. Auto. Ins. CHl6 F.3d 373, 377 (9th Cir.
1997). First, plaintiffsdemand letter to defendants of July 5, 2017, detailed an amount in controver

$260,000. ECF No. 6%. Second, this cause of action largely centeosiad whether defendants weré

required to bond off Ascent’s lien of $231,850.86 against the property. ECF Nos. 2, ERA; 71-
5
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of either December 19 or 26, 2017, defendant’s notice of removal was timely under 28 U.S
§ 1446(b).

B. Plaintiffs’ second cause of actiofor breach of the performancebond fails because
the conditions precedento trigger the Surety’s obligation were not satisfied.

A performance bondreatesa uniquehreeparty relationship where the surgfyarantees
thatin the event the principahére, Ascentdefaults on its obligations in the underlying
constructiorcontract the surety will step in and perfor®@eel7 Am. Jur. 2dContractors’ Bonds
8 1 (2019). Performance bonds are not insurance and do not indemnify the contractor, but
the bonds simply protect the ownkt. Performance bonds specify conditions precedent that t
owner must complete prior to invoking the surety’s obligations under the Seedl.

Christopher R. Ward, Brett D. Divers, Matthew M. Horowitz, and Kevin L. LybiKeky
Appleman on Insurance Law Library Editi@r139.01 (2019]*NewApplemafy). Traditionally,
courts have found that an owner’s failure to comply with these conditions iofatalowner’s
claim.Seee.g.,Jaynes 2016 WL 8732302, at *7-&tonington Water St. Assoc., LLC v. Hodes
Bldg. Co, 792 F. Supp.2d 253, 262-63 (©onn. 2011)“[Clompliance with the conditions
precedent is necessary in order to invoke the surety’s obligation under the paderoond and
failure to do [so]s fatal to the obligee’s claim for coverage OC-Aventura, Inc. v. Weitz Co.,
LLC, 492 FedAppx. 54, 5657 (11h Cir. 2012) (the obligew/as required to “first give notice to
the surety before [it] undertook to remedy the default itself,” and therelfi@sutety was not
liable on the bond)l. & A Contracting Co. v. S. Concrete Seyus. F.3d 106, 111 {6 Cir

1994)) (“A declaration of default sufficient to invoke the surety’s obligations undéoti:
must be made in clear, direct, and unequivocal language. The declaration must infeurnstthe
that the principal has committed a materi@dwh or series of material breaches of the
subcontract, that the obligee regards the subcontract as terminated, and thatytineustire

immediately commence performing under the terms of the its boktlif)t Constr. Grp., Inc. v.

Nat’l Wrecking Corp.542 F. Supp.2d 87, 95 (D.D.C. 2008) (“When an obligee fails to provide

timely notice to a surety so it can exercise its options . . ., the obligeereached the contract

and the surety is without liability.”).

C.
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Here, the partiegperformance bondvhichconforms with the American Institute of

Architects AIA Document 312-2010provides the following conditions precedent

8 3 If there is no Owner Default under the Construction Contract, the Surety’s

obligation under this Bond shall arise after
.1 the Owner first provides notice to the Contractor and the Surety that the
Owner is considering declaring a Contractor Default. Such notice shall
indicae whether the Owner is requesting a conference among the Owner,
Contractor and Surety to discuss the Contractor's performance. If the
Owner does not request a conference, the Surety may, within five (5)
business days after receipt of the Owner’s notaxgiast such a conference.
If the Surety timely requests a conference, the Owner shall attendsUnles
the Owner agrees otherwise, any conference requested under this Section
3.1 shall be held within ten (10) business days of the Surety’s receipt of the
Ownea’s notice. If the Owner, the Contractor and the Surety agree, the
Contractor shall be allowed a reasonable time to perform the Construction
Contract, but such an agreement shall not waive the Owner’s right, if any,
subsequently to declare a Contractordsf
.2 the Owner declares a Contractor Default, terminates the Construction
Contract and notifies the Surety;
and
.3 the Owner has agreed to pay the Balance of the Contract Price in
accordance with the terms of the Construction Contract to the Surety or to
a contractor selected to perform the Construction Contract.

8 4 Failure on the part of the Owner to comply with the notice requirement in
Section 3.1 shall not constitute a failure to comply with a condition precedent to

the Surety’s obligations, or release the Surety from its obligations, etxcépt
extent the Surety demonstrates actual prejudice.

ECF No. 71-5.

The parties dispute, and the issue is currently being litigated in state doettiewthe
first condition is met-was the Owner in default under the terms of the construction contract.
Under the performance bond, owner default is defined &altf¢ of theOwner, which has not
been remedied or waived, to pay the Contractor as required under the Construction Qotatra

perform and complete or comply with the other material terms of the Constr@dtntract.”ld.

814.4. From the plain language of the bohthe owner was in default, the Surety was under np

obligation to perform on the bond.

4 This formbondwas initially crafted in 1984 and the majority of the case law surrounds this versien.
2010version, at issue here, differs some from tB84lversion, including not requiring a conference |
held and that failure to provide noticeetnot automatically extinguisthe owner’s claim against the
surety. SeeNew Applemarg 139.02(3)(c).
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However additional conditions precedent matgo have beesatisfiedby the plaintiffs
to trigger the Surety’s obligation under the bdaidst, Sonoma Springs was to provide notice tq
Ascent and the Surety thiatwvas considering declaring Contractor Defablaintiffs alsowere
required to declare Contractor Default, terminate the Construction Cohtnagmotify the
Surety. And finally, the Owner was required to agree to pay the Balance©dtitiact Price to
the Surety. By the bond’s plain language, the parties agreed that a failanetly evith § 3.1
does not atomatically release the Surety from its obligatiorless the Surety can show actual
prejudiceld. § 4. However, 8§ 4pecifically excludeg§3.2 or 83.3 from this provisiotherefore,
a failure to comply with one of these sections “is a material breatinethders the bond null and
void.” Jaynes 2016 WL 8732302, at *7.

The record showthat plaintiffs declaré Ascent in default andage notice to the Surety
of this fact.In an email from plaintiffs’ counsel to defendants’ counsel on June 6, 2017,
plaintiffs’ counsel stated, “As delineated in our telephone conversation, pastsairores, and

written documentation, the Contractor is in default,” and demanded the Surety stepip to cal

out the terms of the Construction Contract. ECF No. 61-3.rthdumrrespondence on the issue

from June 9, 201 flaintiffs’ counsel stathatit had previouslytendered to the Surety the
claims and Owner’s position/defenses addressing Ascent’s performeeicef performance,
delayed performanceECF No. 61-5, Ex. IPlaintiffs articulate that by recording its lien
against the property, Ascent was in breach of the Construction Coldradtisletterdoes

specificallyreferencedefault,” but the court would note thptaintiffs use the term

5 Under the terms of the Construction Contract, the Contract “may bentgediby the Owner or the
Contractor as provided in Article 14 of AIA Document A22007.” ECF No. 751 at 6 Section 14.2.1
provides:
The Owner may terminate the Contract if the Contractor
.1repeatedly refuses or fails to supply enough properly skilled workers or
proper materials;
.2 fails to make payment to Subcontractors for materials or labor in
accordane with the respective agreements between the Contractor and the
Subcontractors;
.3repeatedly disregards applicable laws, statutes, ordinances, codes rules
and regulations, or lawful orders of a public authority; or
.4 otherwise is guilty of a substantial breach of a provisidheoContract
Documents.
Id. at 73.
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interchangeablyvith breach® The record also shows that plaintiffs agreed to pay the balance
the construction price to the Surety: “Please remember, the Owner will teryeem
immediately for the unpaid balance within the Construction Contract terms, ooeetAs
complies with he Contract termsId.

While this correspondenaeaymeet83.3 and a portion of the 83.2 condition of the
performance bond-specifically, declaration of a Contractor Defadthe record iglevoid of
any indication that plaintiffs terminated the construtttontract as required under the bond.
This isfatal to plaintiffs’ claim SeeJaynes2016 WL 8732302, at *@Janyesfailed to comply
with the condition precedent in section 3.2 of the performance bond and its failure to do so
material breach that excuses Ohio Casualty’s performan&adiington792 F. Supp.2d at 267
(The obligee’s “failure to terminate [the Goactor] when reason to do so arose and then to
properly comply with the notice procedures set forth . . . is a material breach of thentlond a
underlying contract.”)Plaintiffs failedto satisfy the 83.2 condition precedent, and that failure
was a material breach of the performance bond that exthes&airety’s obligation

Accordingly,the court grants summary judgment as to plaintiffs’ second cause of action.

C. The court grants defendants’ motion for summary judgment on faintiffs’ fourth ,
fifth , eighth, ninth, and tenth causes of actionfor tortious breach of the implied
covenant of good faith and fair dealingbreach of fiduciary duty, bad faith, and
violation of NRS § 686A.310.

In 1975, the Nevada Supreme Court first approved and adaptge of action in tort
for breach of an implied covenant of good faith and fair dealth&. Fidelity& Guaranty Co.
v. Peterson540 P.2d 1070, 1071 (Nev. 1975). TRetersonCourt held that “whee an insurer
fails to deal fairly and in good faith with its insured by refusing without progugsecto
compensate its insured for a loss covered by the policy such conduct may divercsise of

action in tort for breach of an implied covenant of@y¢aith and fair dealing.ld. Subsequently,

% The court notes that[n]ot every breach of a construction contract, not even every material bre
constitutes a default under the contract as to justify terminatiotharidvolvement of a surety, if there ig
one. A default which would involve the surety is believed to requinatarial breach or series of breachd
which are sufficient to justify termination of the contract by the envabligee.”L & A Contracting Ca.
17 F.3d at 110 n. 11 (quoting James A. Kriegpresenting the Private Owném Construction Defaults:
Rights, Duties, and Liabilities § 9.3, at 201 (Robert F. Cushman & Charles A. Mszike1989)).
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the Nevada Supreme Cotds limited application of tort liability under the coven&ue e.q.
Aluevich v. Harrah’s660 P.2d 986, 986 (Nev. 1988tlinng to extendthe tort claimto
“commercial leases beéen two sophisticated parties who are not otherwise bound by a spe
element of reliance or fiduciary duti&k.

The Nevada Supreme Court has explicitly declined to extend liability teety$ar the
tortious breach of the covenaBeeGreat American Ins. Co. General Buildersinc,, 934 P.2d
257, 263 (Nev. 1997) (After the surety’s revocation of the contractor’s bonds, the project oy

declined to award the contract to the contractor. On these facts, thdeteuminedhat “this

cial

yner

case[does] not raise the same public policy concerns implicated where an insurance compahy

refuses to compensate a policyholder for losses covered by the'ptiienefore, punitive
damages were not appropriqténsurance Co. of West v. Gibson Tile dag., 134 P.3d 698,
702 (Nev. 2006) (The general contractor required its subcontractor take out a bond on the
project.Becausehte subcontractor “transacted most of its business with [the surety] through
bond agent,” and the parties had equal bargaining power, the Court hebs thahatter of law,
the subcontractor and the surety had no special relationship that would allow a togamisdir
the covenant of good faith and fair dealing claim.). While the Nevada SupremesColimgjs
have been confined to cases by a principal against a surety, this Districtchteah#ie Court’s
rulings extend broadly tall tortious bad faith claims against sureti®see.g., Clark County
Sch. Dist. v. Travelers Cas. And Sur. Co. of,Atase N02:13-cv-01100JCM-PAL, 2015 WL
139399, at *3-4 (D. Nev. Jan. 12, 2018@nied reconsideration ardkniedcertifying question
to the Nevada Supreme Cou2015 WL 1578163, at *3-6 (April 8, 201B)Travelers IT)
(declining to confingsibson TileandGeneral Buildergo plaintiffs reasoningecause “reading
these cases to bar all tortious bad faith claims against sureties confonntisesitevada
Supreme Court’s broad language and reasoning presented” in these cas

The court agreeand finds that under Nevada laplaintiffs’ claims for tortious breach
of the implied covenant of good faith and fair dealing fail becaassa,matter of law, these
claims are not maintainable against a suisée Gibson Tilel34 P.3d at 702 (“A surety cannot
be liable for the tortious breach of the covenant of good faith and fair degli@grigral

10
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Builders 934 P.2d at 263 (finding no special relationship between the contractor and the su
that would support a claim for tortious breach of the coven@h€ Nevada Supreme Court’s
broad language iGibson Tilemust be read as prohibiting tort liability for bad faith against the
surety by both the principal and the obligé#son Tile 134 P.3d at 702. Had the Court wisheq
to limit its rulingto claims bya principal against a suretywould have done s&ee Travelers

II, 2015 WL 1578163, at *4.

Further, there is a similar factual basis here &3iloson TileandGeneral Builderghat
supports findingplaintiffs’ claims for tortious breachre inapplicable-the ownersurety
relationship simply desnot raise the same public policy concerns implicatdédelity. See
General Builders934 P.2d at 263. Here, unlike most insurance contraetparties a both
sophisticated-one an owner of a multiillion-dollar project and the other a national sur&ge
Aluevich 660 P.2d at 987. Moreoveme pary did not hold “vastly superior bargaining
power"—the parties used a form performance bond and payment bond used raytinetires
in these relationshipSeed; General Builders934 P.2d at 263 (“[T]he parties, both
experienced commercial entities . . . were never in inherently unequal baggaisitions.”)
Travelers || 2015 WL 1578163, at *4-§[U]nlike in cases of insurance, surety bonds are by 1
means ‘adhesion contracts.’ . . . Indeed, the obligee may have an evenavgakernthan the
principal to sue a surety for tortious bad faith, as the obligee was not even atcanparty to
the bonds obtained by the principal Accordingly, plaintiffs’ fourth and fifth claims fail as a
matter of law.

Additionally, “because a surety’s role in providing bonds on behalf of a principal is
distinct from that of an insurance company providing a policy to protect its insured, a surety
not held to owe the same fiduciary duty . Gibson Tile 134 P.3d at 703 (finding the lower
court erred in instructing the jury that the surety owed a fiduciary duty to thepai). “[A]
surety simply lends its credit and agrees to step in where the principaksiefaits contract.
This is not a fiduciary relationshipnd therefore does not present the same concerns as the
insuredinsurer relationship.Travelers 1} 2015 WL 1578163 at *5. Accordingly, plaintiffs’

eighth cause of actidior breach of fiduciary dutgnustalsofail.
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Similarly, NRS 8§ 686A.310)nfair practices in settling claims; liability of insurer for
damagesis a statute pertaining directly to insurerst sureties. This statyteart of what is
commonly referred to as the Unfair Insurance Practice4MRE 8 686A.01@t seq), was
enacted for thedmefit of insured persons against insur8exCrystal Bay Gen. Imp. Dist. v.
Aetna Cas. & Sur. Cp713 F. Supp. 1371, 1376 (D. Nev. 1988y/d in part on other grounds
No. 90-16417, 959 F.2d 239, 1992 WL 68269 (9th Cir. April 7, 1992) (unpublishesl). T
legislative historyprovides that the sponsor of A.B. 811, which amended the statute in 1987
stated that the statute “would benefit the people of Nevadadifyingexisting lawthat was
recognized as common law in the sense of the right of a person to sue his insomgrengydor
an act of bad faith.Crystal Bay 713 F. Supp. at 1376 (quoting Minutes of Nevada State
Legislature Assembly Committee on Commerce, Mayl®87)(emphasis in original)While
this District subsequently held that it was not the intent of the Nevada Legdlacwdify the
common law tort of bad faith, the two do overl&eeHart v. Prudential Prop. & Casualty Ins.
Co, 848 F. Supp. 900, 904-05 (D. Nev. 1994).

Specifically, the statute applies more narrowly than the common lawthierstatute is
limited toproscribing “specific actions taken by exsurer,” while the Nevada Supreme Court
has allowed tortious bad faittaimsto proceed iractions dealing witlpartnerships, insurance,
andfranchise agreementSead. at 904(emphasis addedhluevich 660 P.2cat987.As the
court has articulated above, the swetyner relationship is distinguishable from that of the
insurer-insured relationship, atite court will not simply apply insurance law in the surety
context. Consequently, defendants cannot not be held to have violated a statute intended t
benefit the insuredhen plaintiffs are anwner in a surety relationshipor the same reasons,
plaintiffs’ claim for bad faith must also fatkee Ming Chu Wun v. North Am. Co. for Life and
Health Ins, Case No. 31-cv-00760KJD-CWH, 2012 WL 893750, at *4 (D. Nev. March 15,
2012) (“Nevada’s definition of bad faith is (thsurer’'sdenial of (or refusal to pay) ansured’s
claim (2) without any reasonable basis and (3)rikarer'sknowledge or awareness of the lack

of any reasonable basis to deny coverage, anfuger'sreckless disregard as to the
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unreasonableness of the denial.” (emphasis added)). Accordingly, plaintitfs’amd tenth
causes of action for bath faiand violation of NRS 8 686A.310 must fail as a matter of law.
Therefore, ér all of the above reasons, the court grants defendants’ motion for sumn

judgment as tplaintiffs’ fourth, fifth, eighth ninth, andenthcauses of action

D. The court grants defendants’ motion for summary judgment on plaintiffs’ seventh
cause of action for breach othe implied covenant of good faith and fair dealing
under contract law.

Distinct from the tort discussed abové,cantracts includingcommercial contracts
“impose upon the parties an implied covenant of good faith and fair dealing, which prohibitg
arbitrary or unfair acts by one party that work to the disadvantage of the dtkkyon v. Heer
163 P.3d 420, 427 (Nev. 200Ainsworth v. Combined Insurance Company of Ai®3 P.2d
673, 676 n.1 (1988gert denied493 U.S. 958 (1989) (the covenant is “implied into every
commercial contract.”)Under Nevada law, even if there is no breach of contract, a plaintiff
“may still be able to remver damages for breach of the implied covenant of good faith and fa
dealing” undera contract law theorywhen “the terms of a contract are literally complied with
but one party to the contract deliberately countervenes the intention and spirit of the
contract. . ..” Hilton HotelsCorp. v. Butch Lewis Productionsgc., 808 P.2d 919, 922 (Nev.
1991) contra Nelson 163 P.3cat 427 (“Since Nelson bore no contractual duty to disclose thg
water damage, Nelson’s omission did not constitute an arbitrary or unfair tacotkad to
Heer’s disadvantagetherefore, his claim for breach of implied covenahgood faith and fair
dealing was insufficient as a matter of law

As discussed above, the defendants did not breach the performance bond. Therefor
court must determine whether, although the defendants complied with the literabtehms
contracttheydeliberately or intentionally hindered the performance ottrgract. The record
is devoid of any such evidence. UnlikeHiiton, where evidence in the record supported
plaintiff's allegation thathe defendants intentionally and purposefully undermined the contrg
“in a manner that [was] unfaithful to the pugaoof the contract,” and a trial was required, the
facts here do not suggest a similar re808 P.2d at 922-23. Rather, as discussed above, it w
plaintiffs that were in material breach of the performance bond by failiagdquately complete
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judgment on plaintiffs’ seventh cause of action.

E. Defendants’ first cause of action, breach of payment bond, is granted in part and
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denied in part. Accordingly, the corresponding claims for contractualbreach of
implied covenant of good faith and fair dealing plaintiffs’ sixth cause of actionand
breach of the Construction Contract, plaintiffs’ third cause of action are ganted in
part and denied in part.

“A ‘payment bond’ is an undertaking whereby a surety guarantees to theedbhgall

bills for labor and materials contracted for and actually used by a contraltios waid if the
contractor default§ 17 Am. Jur. 2dContractors’ Bonds$ 1 (2019) Unlike the performance
bond obligations, discussed above, “payment bonds are intended to enslatsotieas and

material supplierwill be paid in the event of a defaultd. (emphasis addgd

The payment bond provides in relevant part:

8 2If the Contractor promptly makes payment of all sums due to Claimants, and
defends, indemnifies and holds harmless the Owner from claims, demands, liens or
suits by any person or entity seeking paymentidbor, materials or equipment
furnished for use in the performance of the Construction Contract, then the Surety
and the Contract@hallhave no obligation under this Bond.

8 3 If there is no Owner Default under the Construction Contract, the Surety’s
obligation to the Owner under this Bond shall arise after the Owner has promptly
notified the Contractor and the Surety (at the address described in Section 13) of
claims, demands, liens or suits against the Owner or the Owner’s propeity by
person or entity seeking payment for labor, materials or equipment furnished for
use in the performance of the Construction Contract and tendered defense of such
claims, demands, liens or suits to the Contractor and the Surety.

8 4 When the Owner has satisfied the conditions in Section 3, the Surety shall
promptly and at the Surety’s expense defend, indemnify and hold harmless the
Owner against a duly tendered claim, demand, lien or suit.

§ 5.1Claimants, who do not have a direct contract with the Contractor,

§ 5.2Claimants, who are employed by or have a direct contract with the Contractor,
have sent a Claim to the Surety (at the address described in Section 13).

14
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§ 16.2Claimant. An individual or entity having a direct contract with the Contractor
or with a subcontractor of the Contractor to Furnh&bor, materials or equipment

for use in the performance of the Construction Contract. The term Claimant also
includes any individual or entity that has rightfully asserted a claim under an
applicable mechanic’s lien or similar statute against the reaépyoppon which

the Project is located. The intent of the Bond shall be to include without limitation
in the terms “labor, materials or equipment” that part of water, gas, pougldr, li
heat, oil, gasoline, telephone service or rental equipment used @ottséruction
Contract, architectural and engineering services required for perforro&iice

work of the Contractor and the Contractor’s subcontractors, and all other items for
which a mechanic’s lien may be asserted in the jurisdiction where the labor,
materials or equipment were furnished.

ECF No. 71-4.

Plaintiffs’ complaint raises several issues regarding breach of msgoé bond by the
Surety.SeeECF No. 2, Ex. A. Plaintiffs argue that defendants are required to step in and de
Sonoma Springlagainst Ascent’s mechanics liéth. { 19(a). Plaintiffs also argue that
defendants were required under the bond to pay off liens filed by JM Mechanical dunslvexc
Landscape, but due to defendants’ failure, plaintiffs were forced to pay thesefliiens of
themselvesa total of $27,218.78d. 1 34. The record also includes a Notice of Lien for
$131,808.36 due to Donald Woo Construction brought by Progressive Services Corporatiol
ECF No. 2, EXA(8) & (9). The record provides thAscent requested the lien be released and
executed a Release of Lien Bond for $197,712.54 on August 15,1800@&rrespondence
between the parties indicatést Weigle Concrete also filed a lien against the property, but th
Surety articulated, and plaintiffs have not refutédt this lien has since been releasdd.Ex.
A(8).

First, the court disagrees with plaintiffs that the plain terms of the peayoed force
defendants to step in and pay off a mechanics lien filed by the bond’s principal, beng, As
against the owner. Neither party cites to any case law and thestiketwise unaware of any
that would support this reading of a payment bond. Neither can plaintiffs cite to dep@avi
that the parties intended the word “claimant” to include As&ee.Reno Chuv. Youndnv.

Co, 182 P.2d 1011, 1016 (Nev. 1947) (“In the absence of clear evidence of a different inter
words must be presumed to have been used in their ordinary sense, and given the meanin

usually and ordinarily attributed to them.”).
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Further, a plain reading of the payment bond indicates that a “clairaartefined in the
bond, cannot be the principal. For example, reading § 5.2 of the paymerasolaghtiffs
suggest would create the following: “[Contractor], who are employed by or hdivecacontract
with the Contractor, have sent a Claim to the Surety.” Such a reading would |esabsuad
result of not only § 5.2, but also sections 2, 5.1, and $&&/oung 182 P.2d at 1017 (“A
contract should not be construed so as to lead to an absurd result,” and “[a] contract shoulg
given a reasonable and fair interpretatiquoitations omitted) Royal Indem. Co., Inc. v. Special
Serv. Supply Cp413 P.2d 500, 502 (Nev. 1966) (“If we accept appellant’s argument that
materialmen’s defaulted bills weretrincluded in the bond, there appears no purpose for Roy
expressly denying liability for prior materials . . ..”).

Second, plaintiffs contend that they were forced to pay two subcontralbrs,
Mechanical and Exclusive Landscape, after they filed liens against thetprapethe
defendant failed to indemnify and hgithintiffs harmlessUnder the payment bond the
Owner is not in default, the Surety’s obligations avwsenthe Owner prmptly notifiesthe
Contractor and the Surety of the claim or lien against the propertyngngensdo such claim
or lien. ECF No. 71-4 8§ 3. As discussed ahatvis a materially disputed fact whether the Owne
was in default. Additionally, correspoaigce from the Surety’s counselglaintiffs’ counsel
indicates that the Surety determirtadtthe filing of liens against the project wast a default
under the Construction Contract. ECF No. 2, &8). Rather, itwas the Surety’s position that
88 2.1.2, 15.2.8, and 9.10.2 of the Construction Conpexchitthe Surety to “bond off” the liens
but do notrequireit to. Id. (emphasis addedJhe Surety then stated it was unable to take furth
action because it appeared to them that there was a legitiisputeld.

Therelevant provisions of the Construction Contract provide:

§ 2.1.2The Owner shall furnish to the Contractor within fifteen days after receipt
of a written request, information necessary and relevant for the Contractor to
evaluate, given notice of or enforce mechanic’s lien rights. Such infomsttall
include a correcstatement of the record legal title to the property on which the
Project is located, usually referred to as the site, and the Owner’stritexesin.
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8 9.10.2Neither final payment nor any remaining retained percentage shall eecom
due unti the Contractor submits to the Architect (1) an affidavit that payrolls, bills
for materials and equipment, and other indebtedness connected with the Work for
which the Owner or the Owner’s property might be responsible or encumbered (less
amounts withhel by Owner) have been paid or otherwise satisfied, (2) a certificate
evidencing that insurance required by the Contract Documents to remain in force
after final payment is currently in effect and will not be canceled or atotw

expire until at least 3@ays’ prior written notice has been given to the Owner, (3)

a written statement that the Contractor knows of no substantial reason that the
insurance will not be renewable to cover the period required by the Contract
Documents, (4) consent of surety, if any, to final payment, and (5), if required by
the Owner, other data establishing payment or satisfaction of obligations, such as
receipts, releases and waivers of liens, claims, security interests arteaoges
arising out of the Contract, to the extent and in such form as may be designated by
the Owner. If a Subcontractor refuses to furnish a release or waiver requined by t
Owner, the Contractor may furnish a bond satisfactory to the Owner to indemnify
the Owner against such lien. If such lien remainsatisfied after payments are
made, the Contractor shall refund to the Owner all money that the Owner may be
compelled to pay in discharging such lien, including all costs and reasonable
attorneys’ fees.

§ 15.2.8If a Claim relates to or is theulsject of a mechanic’s lien, the party
asserting such Claims may proceed in accordance with applicable law to comply
with the lien notice of filing deadlines.

ECF No. 75-1.
On plain reading of both the Construction Contract and the payment herwiytt

agrees with plaintiffs that there is a legitimate material dispute as to whether ¢he\%as
required to “bond off” the liens filed by the above noted subcontractors. The contradeprovi
that“the Contractomayfurnish a bond satisfactory to the Owner to indemnify the Owner
against such lienld. § 9.10.2emphasis addediHowever, under the payment bond, when the
Owner is in full compliance, “the Sureshall promptly and at the Surety’s expense defend,
indemnify and hold harmless the Owner against a duly tendered claim, demand, lign, or s
ECF No. 71-4 § 4 (emphasis adddssed on the conflicting language, there is a material
dispute of facandsummaryudgments inappropriate.

Therefore, because the reasonable interpretatiireqgfayment bonis that “Claimant”
does not include the principal under the bond, the court grants defendants’ motion for sumi
judgment on this portion of plaintiffs’ firstause of actignbreach of payment bond. However,

plaintiffs may proceed under the first and theadiss of action regarding whether the Surety
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breached its contract under the payment bond and incorporated Construction @Gantract
refusing to “bond off'the liens filed bythe subcontractor&ecause there is a legitimate dispute
as to whether the Surety was required to bond off these lien holders, whetheutkeadaldo so
would constitute @ontractuabreach of the covenant of good faith and fair dearagso
disputed. Therefore, the court denies defendants’ motion for summary judgmentaastiibspl

sixth cause of action cause of acttorthe extent it is applicable in this limited context

F. The court grants defendants’ motion for summary judgment as to plaintiffs’
eleventh and twelfth causes of action fofraudulent or Intentional and Negligent
Misrepresentation.

Under Nevada law, “[ijntentionahisrepresentation is established by three factors: (1)
false representation that is made with either knowledge or belief that it is fal#@aut a
sufficient foundation, (2) and intent to induce another’s reliance, and (3) damagesduitat r
from this reliance.’Nelson 163 P.3dat 426(citing Collins v. Burnsg 741 P.2d 819, 821 (Nev.
1987). “[T]he damage alleged must be proximatedyised by reliance on the original
misrepresentation or omissiond. Similarly, to succeed on a claim for negligent
misrepresentation, the plaintiff must prove “(ifakse representation made by defendant; (2) t
representation was made in the coursth® defendant’s business; (3) the representation was
the guidance of others in their business transactions; (4) plaintiff'8gbtireliance upothe
misrepresentation; (5) the reliance resulted in pecuniary loss to plantiff6) defendanaifled
to exercise reasonable care or competence in obtaining or communicating tinatiofo!
McDonald v. PalaciosCase No. 2:08v-01470MMD-PAL, 2016 WL 5346067, at *14 (D.
Nev. Sept. 23, 2016).

Plaintiffs argue that “Defendants knew, at the time Plaintiffs entered into tleegnt,
that it could not fulfill and was not going to attempt to fulfill its own statutory obligatid&(SF
No. 71 at 27. However, the record is devoid of any evidence of this assertion. Furthaffsplai
fail to citeto andthe court has failed to firahyevidence in the record that supports either a
claim for intentional or negligent misrepresentatidocordingly, the court grants defendants’
motion for summary judgment on plaintiffs’ eleventh and twelfth causes of action

I
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G. The court grants defendants’ motion for summary judgment as to plaintiffs’
thirteenth cause of action for unjust enrichment.

“An action based on a theory of unjust enrichment is not available when there is an
express, written contract, because no agreement can be implied when there isss exp
agreement.LeasePartners Corp. v. Brooks Trud42 P.2d 182, 187 (Nev. 199Defendants
argue that because there is an express contract, the payment and performantecbdads,
for unjust enrichment must fail as a matter of lawe court agrees and finds that the bonds ar¢
an express contract between Fidelity and plaintiffs; therefore, any claimjést enrichment as
to Fidelity fails as a matter of law.

Plaintiffs argue that there is a dispute as to materialdstd whether Zurich wasparty
to the bonds, and therefore, the claims for unjust enrichment must survive, even if amy agal
Zurich. Defendants, in contrast, argue that even though Zurich was not a party to the bondg
claim must fail because the record does not show that (1) plaintiffs condespestific benefit
on Zurich, (2) Zurich appreciated no benefit, and (3) that Zurich accepted anddetine
specific benefitSee Unionamerica Mortg. And Equity Trust v. McDonéRkb P.2d 1272, 1273

(Nev. 1981) (quotindpass v. Epplerd24 P.2d 779, 780 (Colo. 1967) (articulating the elements

of unjust enrichment). Defendants argue that because Fidelity, not Zuricth iksumnd, it was
Fidelity that was conferred the benefit of and appreciated the bond premiums.

First, the court is not convinced that Zurich was not a party to the contract. de rec
provides that on the cover page of the payment bond, under “Stinetynailing address for
noticesand claims is listed as “Zurich North America Claims.” Additionally, attacheieto
performance bons a Power of Attorney that listae sameVice President foboth Zurich
American Insurance Compaiayd Fidelity and Deposit Company of Marylandbr this
record the courtcould find that Zuriclwas also a party to the express contractl @cordingly,
any claim for unjust enrichment as to Zurich would &dsloas a matter of lanHowever, even if
Zurich was not a party to the contract, plaintiffs have failedtotpgo anyevidencdn the record

thatshows premiums paid to Fidelity under the bonds were conferred on or appreciated by
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Zurich. The courttherefore grats defendants’ motion for summary judgment on plaintiffs’
thirteenth cause of action.
IV.  CONCLUSION

IT IS THEREFORE ORDERED thatefendantsmotionfor summary judgmen(ECF
No. 60 is GRANTED in part andDENIED in part in accordance with this Ordddefendants’
motion as to plaintiffsfirst and thirdcauss of action is granted in part and denied in part.
Defendants’ motion as to plaintiffs’ sixth cause of action is denied. Defendastisiras to
plaintiffs’ second, fourth, fifth, seventh, eighth, ninth, teetayenth twelfth, and thirteenth
claims is granted.

IT IS FURTHER ORDERED thahat parties shall submit a proposed joint pretrial ordg

in compliance with Local Rules 16-3 and 16-4 within 45 days oéftitey ofof this order.

IT IS SO ORDERED.
DATED this 14th day of August, 2019. -

LAR . HICK
UNITED STATES DISTRICT JUDGE
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