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UNITED STATESDISTRICT COURT

DISTRICT OF NEVADA

Case No0.3:18-cv-00028A/GC
DANIEL HARRINGTON, an individual,
PAMELLA HARRINGTON, an individual Order
And NIGHTWATCH MARINE, LLC, a
Nevaddimited liability company Re:ECF No. 105
Plaintiffs
V.
DAVID TACKETT,
an individual,
Defendant

Before the court is Plaintiffs' Motion to Ste David Tackett's Opposition to Plaintiffs'
Motion for Partial Summary Judgment. (ECF No. 105.) Tackett filed a responseN@E&@B7.)
Plaintiffs filed a reply. ECF No. 108.)

|. BACKGROUND

Plaintiffs filed their complaint in January of 2018. (ECF No.Thg¢second mended
complaint (SAC)s now the operative complaint. Plaintiisserclaims for breach of contract,
unjust enrichment (in the alternat)yeonwersion and fraud/intentional misrepresentatigainst

David Tackett. The claimsige from an allegedontract the parties entered into for Tackett t

D

Doc. 118

purchase 130,000 pounds of turquoise ore from the Harringtons, who subsequently assigned their

rights totheir wholly-owned limited liability company, Nightwatch Marine. (ECF No. 100.)
This case wabriefly consolidated for limited purposes with anotbaseinvolving a

dispute involving turquoise oréhe No. 8 Mine cas&:18cv-00104WGC. The adverse parties
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in the No. 8 Minecase are collectively referred to as the Eljen pattiethis Order, he court
will refer to this case as tHdarrington”case, and that case as th®. 8 Mine"case.
Tackett was initially represented bathan AmanEsq. and Jeremy Clarke, Esq.

Mr. Aman and Mr. Clarke moved to withdraw as counsel on December 28, 2018. (ECF N

D. 33.)

The ourt granted the motion on February 4, 2019, and then stayed the case for 30 days {o allow

Tackett to find replacement counsel. (ECF No. 46.) @lss necessitated continuance of the
scheduling order deadlines.

At a status conference on March 6, 2019, Jeffrey Blaine Setness, Esq., intecataadd
be filing a notice of appearance on behalf of Tackett. The court lifted the stagxtanded the

scheduling order deadlines. (ECF No. 52.) The parties subsequently stipulated to anothe

extension of the scheduling order deadlines, which the court approved. (ECF Nos. 74, 75|

Mr. Setnes filed a motion to withdraw as counsel on September 13, 2019. (ECF N¢
At a hearing on October 4, 2019, the court granted the mdti@ncourt gave Tackatintil
November 4, 2019, to secure substitute counsel. The @lsodxtended the discovery cutof a
well as thedispositive motions deadline. (ECF No. 83.)

On November 12, 2019, Stephen M. Dixon, Espgpearedn behalf of Tackett.
(ECF No. 90.) The court setstatus conferender December 6, 2019 (ECF N@l), and
Mr. Dixon moved to withdraw on December 5, 20CF No. 92.) The scheduling order
deadlines were extended agéECF No. 94), and the court granted Mr. Dixon's motion to
withdraw. (ECF No. 96.)

Mitchell L. Posin Esq., who is Tackett's current counseltered a notice of appearang

on February 9, 2020. (ECF No. 99.)

D. 78.)
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Plaintiffs' SAC was filed on February 10, 2020. (ECF No. 100.) Mr. Posin filed an
answer to the SAC on behalf of Tackett on March 2, 2020. (ECF No. 101.)

On March 31, 202Rlaintiffs filed a motion for partial summary judgment ath®
breach of contract and fraud/intentional misrepresentation ctaithe SACwhich was served
on Tacketthrough Mr. Posin using the courtkectronic filing system CM/ECFE
(ECF No. 102.)

Under Local Rule 7-2(b), the deadline to file and serve any points and authorities i
response to a motion for summary judgment is 21 days after service of the mbéafore
Tackett's response was due on or before April 21, 2020.

Tackett didnot timely file a response. On April 24, 2020, Piiis filed a noticeof non-
opposition to the motion for partial summary judgnibat was also servexh Tackett through
Mr. Posin using CM/ECF. (ECF No. 103.)

On May 29, 2020, over a month aftee response was due, anmtbre than anonth after
Plaintiffs filed the noticehat no response had been filed, Mr. Posin filed Tackett's respons
the motion for partial summary judgment. (ECF No. 104.) The respesdentabout its
untimelinessand was not mceded by oaccompaniedvith a motion for an extension time to
file the response.

Plaintiffs have moved to strike the untimely response. (ECF No. 105.)

Tackettargues that the response shouldb®stricken becausewas belatedly filedlue

to excusable negleoh the part of Mr. Posin. (ECF No. 107.)




10

11

12

13

14

15

16

17

18

19

20

2]

22

23

. LEGAL STANDARD

A. Motion to Strike

While Federal Rule of Civil Procedure 12(f) provides authority for the court ke stri
"redundant, immaterial, impertinemt; scandalous matter" frompbeading, it does not authoriz
the court to strike material contained in other documents filed watbdhrt.See Fed. R. Civ. P.
12(f). Courts, however, have inherent powers to control their dosketReady Transp., Inc. v.
AAR Mfg., Inc., 627 F.3d 402, 404 (9th Cir. 2010) (citations omitted), and to "achieve the g
and expeditious disposition oéses.'Chambersv. Nasco, Inc., 501 U.S. 32, 43 (1991). "This
includes the power to strike items from the docket as a sanction for litigation cOrmthachy,
627 F.3d at 404 (citations omittede also Wallace v. U.SA.A. Life General Agency, Inc., 862
F.Supp.2d 1062, 1068 (D. Nev. 2012) (citRepdy, 627 F.3d at 404). "Such power is
indispensable to the court's ability to enforce its orders, manage its docket, ane regulat
insubordinate...conductld. (citing Mazzeo v. Gibbons, No. 2:08ev-01387RLH-PAL, 2010
WL 3910072, at * 2 (D. Nev. Sept. 30, 2010)).
B. Rule 6(b)

"When an act may or must be donighim a specifiedime, the court may, for good

cause, extend the tim@) with or without motion or notice if the court acts, or if a request i$

made, before theriginal time or itsextensiorexpires or (B) on motion made after the time ha
expiredif the party failedto act because of excusable negldéed. R. Civ. P. 6(b)(1(emphasis
added)Local Rule 1A 61 similarly provides that a request for an extension maiter the
expiration of the applicable time period "will not be granted unless the movant or attorney
demonstrates that the failure to file the moti@fiorethe deadline expired was the result of

excusable neglectl'R IA 6-1(a).

11°)
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"The court's power to extend time under Rule 6(b) will be employed to achieve 'the
speedy, and inexpensive determination of every action' as required by Rule 1." 4B Wright
Miller, Feder&Practice and Procedu® 1165 (4th ed.(citing Fed. R. Civ. P. 1L

In Pioneer Investment Services Company v. Brunswick Associates Limited Partnership,
507 U.S. 380 (1993), the Supreme Court considered the meaning of "excusable neglect"”
context of Federal Rule of Bankruptcy Procedure 9006(b)(1), which the Court noted was
patterned after FederRule of Civil Procedure 6(b), and like Rule 6(b), emp@rurtso
permit a late filing if the failure to comply with the earlier deadline was the reseticasable
neglect Pioneer, 507 US. at382, 391. The Court noted:

There isof course, a rangaf possible explanations for a party's
failure to comply witha court-ordered filing deadline. At one end
of the spectrum, a party may be prevented from complying by
forces leyond its control, such as by an act of God or
unforeseeable human intervention. At the other, a party simply
may choose to flout a deadline.between lie cases where a party
may choose to miss a deadline although for a very good reason,
such as to render first aid to an accident victim discovendtie

way to the courthouse, as well as cases where a party misses a
deadline through inadvience, miscalculatiorr negligence.

Pioneer, 507 U.S. at 387-88 (emphasis orig)nal

TheCourtrejected theespondents' argument that "any showing of fault on the part
late filer would default a claim oéxcusable neglett noting that the rule "grants a reprieve tq
out-of-time filings that were delayed by 'negléethich "encompasses both simple, faultless
omissiongo ad¢ and, more commonly, omissions caused by carelesshes®'388. Instead,
courts aré'permitted,where appropriate, to accept late filings caused by inadvertence, kesta
or caelessness, as well as by intervening circumstances beyond a party's dah{@iiphass
added).TheCourt went on to state that "inadvertence, ignorance of the rules, or mistakes

construing the ruledo not usually constitute 'excusable neglect, [but] it is clear that ‘excusal
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negkct' under Rule 6(b) is a somewhat 'elastic concept' and is not limited striathystians
caused by circumstances beyond the control of the movenat 392 émphasis addeditations
omitted).

The neglect must be "excusablil. at 3%. "It is this requirement that we believe will
deter [parties] from freely ignoring court-ordered deadlines in the hopes of winningiagee
reprieveunder [Rule 6(b)].'ld.

The determination of whether neglect is excusable "is at bottom an equitable aomg,
account of all relevant circumstances surrounding the party's omidslontie relevantactors
include 1) the danger of prejuck to the pposing party, 2) the length tife delay and its
potential impact of judicial proceedings, 3) the reason for the delay, and 4) whether tineé m
acted in good faithd. (citation omitted)see also Ahancian v. Xenon Pictures, Inc., 624 F.3d
1253, 1261 (9th Cir. 2010) (applying these factors to determining "excusable neglect" undg
Rule 6(b), andciting Pioneer, 507 U.Sat 395andBrionesv. Riviera Hotel & Casino, 116 F.3d
379, 381 (9th Cir. 1997)).

The Supreme Court also confirmed that clients "must be held accouotatble acts ang
omissions of their attorneydd. at 396 €itation omitted) The Courtejected the rggndents'
contention that the client should not be penalized for the omissions of his attorney, explai
that the client 'Voluntarily chose this attorney as his representative in the action, and he cg
now avoid the consequences of the acts or onmssbthis freely selected agehtd. at 397

(quotingLink v. Wabash R. Co., 370 U.S. 626, 633-34 (1962)).
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1. DISCUSSION

Preliminarily, undeRule6(b)(1)(B)and Local RuldA 6-1(a), the court can grant an
extension of time for good cauatter the deadline has passedmotion when the party seeking
the extension has demonstragzdusable neglect.

First, when Tackefiiled his respnse to the motion for partial summary judgménivas
over a month late and did neten acknowledgits untimelinessHe did not file a motion
seeking an extension of time to file the response, but insteadyr@signted an argumehit he
should be grantedn etension in response to Plaintiffs' motion to strike the response. In that
regard Tackett's requegor an extension in his response to the motiostiie is deficient.

Secondgevenconstruing the response to the motion to strike and Mr. Pdsidlaration
assufficient torequesto extend the time to file the response unddeR(b)(1)(B), the court
does not finch sufficient demonstration afxcusable neglect.

Turning to the factors outlined FPioneer, Plaintiffs sufferedorejudice in that they did
not receive the regpse to their motion until over a month aftevas die. The response
contaned no explanation for the delay, and no motion for an extension.ifdaim¢n had to
expendiurthereffort andincur the additional expense of movingstoke the respore This
resulted in a delay in having their motion for partial summary judgnesotved Couped with
the fact that there have already beemerous delays ithis caseattributable to Plaintiffs’
attorneys withdrawing from the case, there can be no question that Plaintiffs have bee
prejudiced as a result dfckett's dilatory conduct.

Next, the court will address the length of delay and impact on judicial proceedings

Tackett'sresponse to the motion for partial summary judgment was filed more than a month after

the response was dummdimportantly, this was alsmore than a month afterdhtiffs filed their
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notice of non-opposition whicalertedMr. Posin that a response had not been filéxk court
finds that length of delay heveasnot insignificant. As will be discussédrtherbelow,
Mr. Posin's omissions have also had an adverse impact on judicial proceedings.

As for the reason fdahe delayMr. Posinincludes a declaratian the response to the
motion to strikestating that he received notice through CM/ECF of his client's obligation tg
fees to the Eljen parties as welladsa motion to compelt the time of these filingbe was in

the process of transferring his practice to his home office due to the Coronavirus ipaaddm

his inadvertence was not due to any failings on the part of Mr. Tackett. (ECF No. 107 at 4.

Preliminarily,in the declarationMr. Posin states that he is counsel for No. 8 Mine, L
and David Tackett even though No. 8 Mine, LLC is not a partlgis;ncaseln addition, the
declaratiorstates thaMr. Posin received notice through CM/ECF of his client's obligation t(
pay fees to the Eljen parties as welbasotice of a motion to compel, which both arose in thg
No. 8 Minecaseand not the Harrington case. Further discussion of the events that occurrg
the No. 8 Mine casafter Mr. Posin entered his appearance is relevant to the court's inquiry
regarding the reasdor the delayimpact on judicial proeedings anthe good faith factors in
the Harrington case.

Mr. Posin also entered an appea&eaon behalf of Tackett and No. 8 Mine in the No. ¢
Mine case on February 9, 2012. (3ta800104-WGC, ECF No. 140.) The next day,

Mr. Posin appeared for a telephonic hearing in the No. 8 Mine case, where the couredisc
with Mr. Posin Tackett's/No. 8 Mine's overdue response to a motion to c@aeiNo.136 in

3:18-cv-00104WGC) in the No. 8 Mine case, and counsel for the moving party agreed to ¢
Mr. Posin until Friday, February 14, 2020, to file a response. Mr. Posin was also given an

extension of time to respond to an outstanding motion for partial summary judgment in th
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Mine casg ECF No. 137 in 3:18v-00104WGC). (3:18<v-00104, Minutes of 2/10/20 hearing
at ECF No. 141.) Despite beisgecificallyalerted to the motion to compel, and being given an

extension of time to file a response, Mr. Posin did not file a response to the motion to compel in
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the No. 8 Mine caseS¢e Notice of Non-Opposition at ECF No. 142 in 3:4800104WGC.)
The court granted the motion to compel, and gave No. 8 Mine/TacketFebtiiary28, 2020,
to file a response to the request for attorney's fees incurred in connection vaitbtide to
compel. (ECF No. 143 in 3:18+~00104WGC.)

While Mr. Posin did file a response to the motion for partial summary judgment in t
No. 8 Mine case (ECF No. 144 in 3:28-00104WGC), hefailed tofile a response to the
request for attorney's fees incurred on the motion to confeelNptice of Non-Opposition at
ECF No. 147 in 3:18v-00104-WGC.) On March 5, 2020, the court orderackett/No. 8 Mine
to reimburse th&ljen parties in the sum of $1,721.68 by close of business on March 31, 2
(ECF No. 148 in 3:18v-00104WGC.)

Tackett/No. 8 Mine failed to pay the Eljen parties the amount ordered by the court
March 31, 2020; however, on that date, Mr. Palgitfile a stipulation and proposed order to
continue the dispositive motions deadline #meldeadline to file the joint pretrial order in the
No. 8 Mine case due to theofnavirus pandemic, which the court approved. (ECF Nos. 15
151 in 3:18ev-00104WGC.) This is relevant to theucrent inquirybecause MarcB1, 2020,
was also the dathe Harringtondiled their motion for partial summary judgmeBince Mt
Posinfiled a stipulatiorin the No. 8 Mine case through CM/ECF on that day, any argument
he was somehownawvare of the filing of the motion for partial summary judgmidat in the
Harrington @seon the same day becausdne was in the process of moving his office home du

the pandemitacks credibility.
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Tacketts/No. 8 Mine'dailureto paythe Eljen partiethe amount ordered by the court
necessitatethe filing of a motion for an order to show cause and for sanctions by the Eljer

parties (ECF No. 152 in 3:18v-00104-WGC.) The court issued an order to show cause as

why sanctions should not be issued, including dismissal, and gave Tackett/No. 8 Mine until

April 27, 2020, to file a response. (ECF No. 154 in ¥&0104WGC.)

Tackett/No. 8 Mine failed to file a response to the order to show cseedeGF No. 158
in 3:18<v-00104WGC), butMr. Posin didmanageo file a motion for partial summary
judgment on behalf of Tackett/No. 8 Mine dajter the deadlinegn May 5, 2020. (ECF No.
157 in 3:18ev-00104WGC.) This filing was also done shortly after he was served with the
notice that no opposition had been filed to the motion for partial summary judgment in the
Harrington case.

The Eljen parties had also filed a second motion to compel, which Tackett/No. 8 M
alsofailed to oppose. (ECF Nos. 153, 155 in 3ci830104WGC.)

On May 7, 2020, the court issued an order in the Nin@ case, granting the Eljen
parties' second motion to compel; dismissing No. 8 Mine's second amended complaint ar
Tackett's counterclaim and striking No. 8 Mirie&ckett's answer to the Eljen parties’ first
amended counterclaim/third party claim as acan uncer Federal Rule of Civil Procedure 37
Local RulelA 11-8, and the court's inherent poywand deniedthe outstanding motions for
partial summary judgment as moot. In that order, the court noted that it had devoted cour
hours in attempting to get No. 8 Mine/Tacketfulfill their obligations under the rute The
court also pointed out that the risk of prejudice toEhen parties was cleatlf sanctions are
not administered, the Eljen parties will continue to have to needlessly spend time moving

compel No. 8 Mine/Tackett to respond to digexy, to respond to orders compelling discover

10

to

ine

d

tless




10

11

12

13

14

15

16

17

18

19

20

2]

22

23

and to otherwise conipwith the rules. (ECF No. 160 in 3:1&v-00104WGC.)) This appies
equally hereTackett and his counsel, Mr. Posin, have continued to ignore the ruieb, vas
delayed this action and caudbeé Plaintiffs toincur unnecessary expense.

The court ordered the Eljen partiedite a document identifying theoanterclaims/third

party chims against No. 8 Mine/Tackett on which they wished to proceed to judgment, an

specify the amount of damages they claim to have suffered as a result with suppatgéngesi

and gave No. 8 Mine/Tackett until June 5, 202filéca responseld.) The Eljen parties filed a
motion for attorne's fees as well as their motion jadgment for damages and other relief or
May 22, 2020. (ECF Nos. 162-168 in 3:6800104WGC.) No response was filed to the
motion for attorney's f&s. Gee Notice of Non-Opposition at ECF No. 170 in 3:4800104-
WGC.)

Mr. Posin fileddid file aresponse to the motion for judgment, bwtdis filedtwo days
late, and the following day, June 8, 2020, he filed a motion for late filing under Rule 6, ang
relief under Rules 6 and 60(B), which remains pending before the @QR.No. 169 in 3:18-
cv-00104WGC.)

This is relevant to the court's inquiry here because in his declaration in support of {
motion, Mr. Posin statethat he is counsel for No. 8 Mine, LLC, and David Tackett; that he
received noticehrough CM/ECF of his client's tgation to @y fees to the Eljen parties, as w
as for thanotion to compelat the time of the above filingbewas in the process of transferril
his practice tchis home office due to the coronavirus pandenaiaj through inadvertence, he
failed tonotice the above ECF filings, and did not promptly notifydtisnts of the deadlines
and his inadvertence was not due to any failings on the part of Mr. Ta(@&e#.Na 169 at 6 in

3:18<v-00104WGC)
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Mr. Posinappears to haveopied and pasted much of this into tieelaration filed in th
Harringtoncase howeverthe declaratioMr. Posinfiled in the Harrington casgoes not even
refer to the motion for partial summary judgment that is at iSBuerefore Mr. Posin has not
asserte@dn excuse for failing tdile a timely respons® Plaintiffs'motion for partial summary
judgment in the Harrington case.

The court will @sune that Mr. Posin is claiminthat thereason for the belated filing of
the response to the motion for partial summary judgment in the Harringtois eés@that he
was in the process of moving his practice to his home office due to the Coronavirus pand
There is no doubt that the global pandemdtated tocCOVID-19 hascausednajor disruptiorall
over theworld, but Mr. Posin provides nactsor elaboratioras tohow moving his practice to
his home officded to his failure to file a timely response to this matibiransferring his
practice to his homeffice was causing disruption of his ability to manage his cases, he col
have sought an extension of the deadline to file a response, as so many other attorneys (
initial weeks and months of the pandemic, and which the court routinely granted. Mr. Pos
not state that he did not receive notice of the motiopdotial summary judgmenthenit was
filed on March 31, 2020. Even if that were his contention, it is unclear how he would not h
known about the obligation to respond to the motion for partial summary judgment in the
Harrington case, when it was filed througW/ECF on the same day that hasawusing CM/ECH
to file a stipulation in the No. 8 Mine case.

Even if Mr. Posin somehow missed the filing of the motion for partial summary
judgment,heprovides no explanation for the fact that he still waited a month to file a respd

after he was served with Plaintiffs’ notice that no opposition had been filed.
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Moreover, Mr. Posiseemsd have filed documents and responsiegn it suited him
during the time period he claims to have been moving his offtis.includesa stipulation to
extend schadling order deadlines and a motion for partial summary judgment in the No. 8
case that héled shortly after he received notice that he failed to fitespponséo Plaintiffs’
motion for partial summary judgment in the Harrington case. This cuts against any rarthat)
Mr. Posin was somehow able to avail himself of CM/ECF and its deadlines while movisg
practice to his home office due to fh@ndemiclt is alsonotable that iressessinghe culpability
of counsel inPioneer, the courgave "little weight to the fact that counsel was experiencing
upheaal in his law practiceduring the relevant timed. at 398.

Mr. Posin does not provide an adequate explanation for the belated filing of the res
and it is clear that his omissions have caused an adverse impact on the proceeumgstior.

A review of the recorth both the Harrington and No. 8 Migasegeveals anumber of
filing deadlines Mr. Posin flouteéndthat he was using the CM/ECF system on the same d
the motion for partial summary judgmemas filed in this casand thereaftemwhich suggestat
the veryleast a careless disregard of thkes of the court as well as for the opposing party, g
given the number of omissions in both casggroaches bad faith

On balance, the court finds that the factors weigh against finding excusable Adgded
delay was significant and it prejudiced the Harringtons. Mr. Posin did noagieesuasive
justification formissing the filing deadline, arfte has a track record faynoringfiling
deadlines in this and the No. 8 Mine case which have significantly impeded the ability to
"secure the just, speedy, and inexpensive determinatidhisaction.

Therefore, the Harringh's motion to sike theuntimely response will be granted.
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V. CONCLUSION

Plaintiffs’ motion to strike Tackestopposition to Plaintiffs' motion for partial summar
judgment (ECF No. 105) GRANTED. The Clerk shalSTRIKE the response (ECF No. 104).

The court will issue a separate order on Plaintiffs' motion for partial smyrjodgment.
IT 1SSO ORDERED.

Dated:September 4, 2020

oo G, Cotbb—

William G. Cobb
United States Magistrate Judge
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