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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA

CHRISTOPHER A. JONES CaseNo. 3:18ev-00033MMD -WGC
Plaintiff, | ORDER
V. Re: ECF Nos. 329, 330
DWIGHT NEVEN, et. al,

Defendants

Plaintiff has filed a Motion to Modify the Scheduling Order Per FRCP 16(b) (E&F
329), and a corresponding Motion to Amend Pleading Pursuant to FRCP 15(a) (ECF Noj
33041 to 3304). The remaining defendant, Dr. Steven MacArthur, has filed a response to
motions. (ECF Nos. 332, 333.) Plaintiff has filed replies. (ECF Nos. 335, 336.)

For the reasons set forth below, Plaintiff's motions are denied.

|. BACKGROUND

The court will endeavor to summarize the lengthy history of this case, asainpén
resolution of these motionas best it can.

Plaintiff is an inmate in the custody of the Nevada Department of Correcti@GgN
proceeding pro se with this action pursuant to 42 U.S.C. 8§ Ha88riginally filed his action in
the Eighth Judicial Btrict Court of the State of Nevada in Clark County on May 22, 2007,
the Defendants removed the action to federal court on August 15, Z88@ECF Nos. 1, 2, A
to 2-3.) The case was assigned to District Judge Mahan and Magistrate JudgeSRolkby
thereafter, on August 30, 2007, Plaintiff filed an amended complaint. (ECF Nos.-14, Tilde

court screened the amended complaint and allowed Plaintiff to proceed withdkerfgltlaims:

(1) an Eighth Amendment deliberate indifference claim inf€bbased on allegations concerning

housing Plaintiff with a smoker; (2) Eighth Amendment conditions of confinement clg
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in Count Il regarding allegations of constant illumination and being forced to sleegonrate
floor; and (3) an Eighth Amendment deliberate indifference claim related to Dr. MaaAsrth
alleged failure to adviselaintiff thathe tested positive for hepatitisaid regarding any availablg
treatmentsas well as a Nevada professional negligence claim based on those same alleg
(ECF No. 34.)

The Defendants filed a motion to dismiss on February 8, 2008. (ECF No. 52.) Plieatiff
a countemmotion to stay, where he requested a delay in ruling on the motion pursuant teash{
then Federal Rule of CivProcedure 56(f), now 56(d). Plaintiff asserted that he had not ha
opportunity to review the exhibits supporting Defendants’ motion, or to conduct any discovg

Judge Foley entered a scheduling order on March 31, 2008, requiring any request to
the scheduling order or a motion seeking leave to amend to be filed within sixtybdayd a
showing of good caus€ECF No. 63.)

On May 14, 2008, Judge Mahan entered an order granting Defendants’ nawitbr
denying Plaintiff's countemotion to stay(ECF No. 70.) Insofar as it is relevant to the motio
currently pending before the court, the motion was granted as to Count Il on ith¢hbashe
medical records showed that follow up appointments indicated there was no neednfmmntreat
long asPlaintiff remainedasymptomatic, and Plaintiff had never inquired about his lab rest
The professional negligence claim was dismissed without prejudice for feoliaghere to the
Nevada statute’s affidavit requirement.

Plaintiff filed a notice of apgal on June 6, 2008. (ECF No. 71.) The judgment had not L
formally entered, and the Ninth Circuit dismissed for lack of jurisdiction; kiew¢he judgment
was subsequently entered (ECF No. 80), and Plaintiff filed another notice of appeN¢EE3).

The Ninth Circuit issued its memorandum decision on October 6, 2010. (ECF No. 90
Ninth Circuit affirmed the dismissal of the professional negligence claim withejutdice, but
otherwise reversed and remanded. The Ninth Circuit concluBledhtiff did not have a
meaningful opportunity to oppose the motion because the defendants had not served him v
documents filed under seal in support of his motion; he could not obtain and submit rg

evidence; the documents ordered attached to the verified amended complaint did not alppe
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record; and, Plaintiff had not been given an opportunity to conduct discovery. The mssulade
on November 4, 2010. (ECF No. 91.)

Defendants answered the amended complaint (ECF No. 103), and another schedulin
issued on January 5, 2011. (ECF No. 104.) Again, any request to modify the scheduling o
motionfor leaveto amend was to be filed within sixty days, absent a showing of good causq
January 25, 2011, the court issued an order clarifying the scheduling order deadlirstatesh
that any motion to amend waue by March 4, 2011 (absent a showing of good caEgelr No.
109.)

On March 4, 2011, Plaintiff filed an amended complaint. (ECF Nos. 178],1¥Y882.)
The allegations and exhibits pertaining to Count Ill were the same, but he soughveotievi
professional negligence claim. During this time period, the parties engadetovery, motions
to compel were filed by the Plaintiff, and discovery was extended. On June 21, 2011, Juglgd
addressed request bylaintiff to modify the scheduling order to permit amendment to revive
professional negligence claim. (ECF No. 181.) Judge Foley denied the motion beaai#fé H
still had not submitted the required affidavit. This was affirmed by Judge MahahR N&CL98.)

On November 7, 2011, Plaintiff filed a motion to amend and proposed second am
complaint. (ECF Nos. 231, 2311) Heasserted that heught to clarify the defendants involve
in Count |, clarify the parlefendantNeven purportedly played in Count Il, but made no chang
relative to Count Ill. The motion was denied on February 16, 2012. (ECF No.T2&8qgourt

foundthat the allegations were already included in the ameoadexgblaint, makingamendment

futile, andthat amendmenivould only further delaythe actionand prejudice the defendants.

(ECFNo. 263.)
Defendants filed a motion for summary judgrhen December 9, 2011. (ECF No. 23

238-1 to 2383.) Plaintiff filed his own motion for summary judgment on December 16, 2Q

(ECF Nos. 244, 244, 2445, 266.) The court issued an order on July 5, 2012, grantfi

Defendants’ motion and denying Plaintiff’s motion. (ECF No. 292.) With resp&uuat I, the
court concluded that Plaintiff did not demonstrate that the delay in informing hiadheepatitis

C resulted in further harm since the medical records showed no need for tresdrieg as he
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remained asymptomatic.

Plaintiff filed a notice of appeal on July 11, 2012. (ECF No. 295.) The Ninth Circuit iss
its memeandummore tharfour and a half years later, on February 1, 2017. (ECF No. 312.)
Ninth Circuit affirmed the grant of summary judgment as to the claims in Coant$ ll. With
respect to Count lllthe Ninth Circuit found that genuine issues of material fact existed a
whether Dr. MacArthur was deliberftandifferent with respect to failing to advigdaintiff he
tested positig for hepatitis C. The court pointed out that he tested positive for hepatitis
February, March and June of 2004, and during that same period a blood test reflected ¢
liver enzymes, but he was not informed he had hepatitis C. Also during riatperiod,
Dr. MacArthur prescribed him 800mg of ibuprofen, three times a day, which posed a signi
risk of liver damage to a person with hepatitis C, and according to Plaintiff madassitk as
a dog.” The Ninth Circuit said that a reasonably jury could find that the disregadhe hepatitis
C and the contraindicated ibuprofen prescriptions caused unnecessary and wantam ioflic
pain. The mandate issued on April 17, 2017, with an order on the mandate on April 24,
(ECFNos. 315, 317 As such, the only remaining claim is the Eighth Amendment delibe
indifference claim against Dr. MacArthur in Count .

Plaintiff filed a motion for change of venue on April 24, 2017, which Defendants did
oppose. (ECF Nos. 318, 320.) On June2@l7, the matter was set for a global settlemg
conferenceon July 5, 2017. (ECF No. 23The parties did not achieve a settlem¢RCF No.
326.)

On January 19, 2018, Judge Mahan granted the motion for change of venue and tf
was reassigned to 8irict Judge Du, and the undersigned as Magistrate Judge. (ECF No.
Shortly thereafter, Plaintiff filed the instant motions seeking to modifystheduling order and
file an amended complairlaintiff wantsto modify the scheduling ordeleadlinefor seekng
leave to amend, and file a second amended complaint that he contends does not chg
remaining claim or defendant, but orlygments the facend exhibitssupporting that claim.
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. LEGAL STANDARD

Under Federal Rule of CivProcedure 16(b), a scheduling order may be modified “o
for good cause and with the judge’s consent.” Fed. R. Civ. P. 16(b)(4). The Advisory Comi]
Notes provide that good cause is shown when the schedule cannot reasonably bpita¢hee
diligence of the party seeking the extension. Advisory Committee Notes to Rule 16 (}
amendments).

Under Rule 15(a), except famendments made “as a matter of course,” which has |
since expired here, amendment requthes opposing party’s written consentleave of court.
Fed. R. Civ. P., 15(a)(2). Here, leave to amend is required.

While leave to amendnder Rule 15(a) should be freely giverhere a motion for leave
to amend is filed after entry of the Rule 16 scheduling order deadbnié,is herethe novant
cannot “appeal to the liberal amendment procedures afforded by RulénéisourceBergen
Corp. v. Dialysist West, Inc., 465 F.346, 952(9th Cir. 2006). Instead, the movant must “satis
the more stringent ‘good cause’ showing required under Rule 16."(emphasis original). “The
district court is given broad discretion in supervising the pretrial phase dftibtig and its
decisions regarding the preclusive effect of a pretrial order ... will not berloksl unless they
evidence a clear abai®f discretion.’C.F. ex. rel. Farnan v. Capistrano Unified School Dist., 654
F.3d 975, 984 (9th Cir. 2011ert. denied, 132 S.Ct. 1566 (2012).

“A court’s evaluation of good causenst coextensive with an inquiry into the propriet
of the amendment ..Rule 15.” Johnson v. Mammoth Recreations, Inc., 975 F.3d 604, 609
(9" Cir. 1992) (citation and quotation marks omitted) (emphasis added). “Unlike Rule 15
liberal amendment policy ..., Rule 16(b)’s ‘good cause’ standard primarily consigedilige
of the party seeking amendmentd. In other words, “[tlhe focus of the inquiry is upon th
moving party’s reasons for seeking modificatiordrnan, 654 F.3d at 984 (quotingphnson,
975 F.3d at 609). “[Clarelessness is not compatible with a finding of diligence anchoffe@son
for a grant of relief."Johnson, 975 F.2d at 609.
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Therefore, both the request to modify the scheduling order, and the belated fequ
leave to amend are governed by the good cause standard, and the focus of thaauaiuytis on
Plaintiff's diligence in seeking modification of the scheduling order and |esaménd.

1. DISCUSSION

Both the deadlines to modify the scheduling order and file a motion for leave to al
have long since passed (with the last deadbr both being March 4, 2011). Therefore, Plainti
must establish good causeorder for the court to grant his motioss indicated above, the
court’s inquiry focuses on Plaintiff’s diligence.

Plaintiff contends he was diligent because discovery continued up until the dzaetithe
dispositivemotions were filed in December of 2011, and then Defendants’ motion was grant
July 5, 2012, and Plaintiff filed his appeal, which was not resolved until 2017. He al
immediately moved for a change of venue, but this was not addressed until &dr2k8, and
then he sought leave to amend. He now seeks leave to modify the scheduling ordett toiper
to seek leave to amend to include facts and exhibits he contends he obtained during diseo\
states that he could not have amended beforetithés because of the dispositive motion ar
appellate proces$laintiff represents there is no need teopen discovery, and most of thg
exhibits presented were utilized in connection with the dispositive motion brigbnitpere will
be no prejudice t®efendant.

Dr. MacArthur, on the other hand, asserts that discovery has closed, no further disq
is warranted, dispositive motions have been decided, and no good cause exists to reo
scheduling order. He further argues that attempting to ameadlecadeld case would causg
undue delay and prejudice, particularly where Plaintiff has already amendetica was denied
in his subsequent efforts to amend. Dr. MacArthur contends that the issues indtiawe@been
narrowed and clarified (twe at the Ninth Circuit), and there is no justification for granting lea
to amend at this late juncture. Dr. MacArthur also focuses on an exhibit attachedhtdf'BI
proposed second amended complaint, the declaration of a person Dr. MacArthuedessi@h
disgruntled former prison employee, with wild, inflammatory accusationsrianaubstantiated

hearsay.
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The court has reviewed the amended complamd the proposed second amend
complaint. The basic allegations of the remaining Count Ill are the same: Plagudifin an
altercation with his cellmate in early February 2004, that resulted in thengechiblood; he was
given blood draws to test for various things, whiekiealedPlaintiff had hepatitis C; there is
evidence that MacArthur knew this as early as February 9, 2004, but MacArthur faithds® 4§
Plaintiff he had hepatitis C and consequently, did not discuss or provide availaiohetted he
proposed second amendecdnmaint adds allegations th@taintiff was admitted to the infirmary
for back pain from March 10, 2004 to April 19, 2004, and between March 23, 2004 and Ay
2004, he was prescribed “massive” doses of ibuprofen, which he claims were cardatath
someone with hepatitis C. In addition, he alleges that a lab test on March 29, 2004, showled
elevated liver enzymes.

The proposed second amended complaint also incha@sus exhibits. Mostare not
controversial, in the sense that thegre eitler included with the amended complaint or used
exhibits in the previous dispositive motion briefing (consistinidpefrelevant medical recordab
reports, transfereports,kites and grievances, MacArthur’'s responses to Plaintiff's requests
admission, Nevada statutes concerning reporting occurrences of communicable deeiates
about hepatitis C). What is controversial in Dr. MacArthur’s view, however, igthigan of the
declaration of former NDOC nursing employee, Lorraine Memory, that was setnmtanother
action concerning the medical treatment provided to another inmate by DrrikiacAECF No.
3303 at 821.)

Essentially, Plaintiff seeks leave to amend at this late juncture to add a few afisgatd
exhibits that he contends support his Eighth Amendment claim against Dr. tkiacAr

With the focus on Plaintiff's diligence in requesting to modify the scheduling awrt
seek leave to amendhet problem the court finds with Plaintiff’'s argument is that the enoson

for sunmary judgment he filed in December of 2011 demonstrates that he was inipossest

9%
o

oril 2

he t

as

for

of the facts he seeks to add now, in 2018. When he filed his motion for summary judgment |

December of 2011, Plaintiff specifically referenced and included exhibits camgéine facts that

he seeks to add now: that he was prescribed “massive” amounts of ibuprofen, that he hald ¢
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liver enzyme levels during that timefranamdthat he complained of nausea and vomiting frgm

the ibuprofen. $ee ECF No. 244 at 89, 92, ECF No. 224t 10, ECF No. 244 at 66, 77.) He
also referenced and included as an exhibit the declaration of Ms. Memtbrghat motion

(ECFNo. 2442 at 1325.) Plaintiffcould haveaskedto modifythe scheduling order andoved

for leave to amethto add these facts before he filed his dispositive mati@ecember of 2011
or evenconcurrently with filing his motion. He did not do so.

Plaintiff alsohad all of this information when the mandate issued from the Ninth Cir
on April 17, 2017In fact, he Ninth Circuit discused the allegatiortge seeks to add to his pleadin
in its memorandum decision. He moved for a change of venue to the northern division
District of Nevadaalmost immediately after the mandate issumd took no steps modify the
scheduling order aamencdhis pleadinguntil the end of January 2018. He notes that he had filg
motion to change venue of the case from the southern to the northern division of the Dist
Nevada, but there was nothing precluding him from filing a motion to modify the stigedrder

and motion foleave to amend while the motion to change venue was pending. Plaintiff w
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possession of all of the facts and exhibits he seeks to add now, but failed to present them

consideration byludge Mahan or Judge Foley, and instead waited until the case was ultinj
reassigned.

In light of these facts, the court cannot find that Plaintiff was diligent ingrignrmodify
the scheduling order so he could moveléave to amend to add fa@sd exhibits that he had in
his possession at least as of December 2011. Therefore, the motion to modify thergrbedter
and the motion for leave to amend are denied.

The court points out that this disposition does not prevent Plaintiff from seekiestify
or present evidence concerning these facts, recognizing that an attempt to gobsonmned with
a motion by Dr. MacArthur to exclude such evidence, either in a motion in limine @l .at tr
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V. CONCLUSION

The Motion to Modify the Scheduling Order per FRCP 16(b) (ECF No. 22®),the
Motion to Amend Pleading Pursuant to FRCP 15(a) (ECF No. 33@QEXED.

IT ISSO ORDERED.
DATED: February 26, 2018.

o G, Cobbo

WILLIAM G. COBB
UNITED STATES MAGISTRATE JUDGE




