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UNITED STATES DISTRICT COURT

DISTRICT OF NEVADA

* % %

JOHN DAVID HUNT, Case N03:18<v-00062+ RH-WGC
Plaintiff, ORDER
V.
AAA NEVADA INSURANCE COMPANY,

d/b/a CSAA GENERAL INSURANCE
COMPANY,

Defendant.

Plaintiff John David Hunt has filed a motion for summary judgneenhis claims against
defendant AAA Nevada Insurance Company (“CSAA”). (ECF No. 15). CSAA respondedswit
own motion for summary judgment. (ECF No. 16). For the reasons stated below, the Court
Hunt’'s motion for summary judgment and grants CSAA’s motion for summary judgment.

|. Factual Background and Procedural History

Prior to filing their cross motions for summary judgment, the parties stipulatéte
material facts in this UIMnsurance coverage case. (ECF No. 14). On March 3, 2013, Hunt
driving his vehicleon Veterans Parkwag Reno, Nevadavhen he encountednonparty Thomas
Harper driving welbelow the speed limin the left laneon a twoelane road (ECFNo. 14 at 2).
Huntbegarto pass Harper’s vehicia the rightane but before he could complete his pass, Hary
“aggressively swerved to the right,” which was an “apparent attempt touondff the road.”
(Id.) Huntmanaged t@void Harper’'s vehicle and continued on until he reached an interseq

with a stop sign.Id.) Harper had followed Hunt to the intersection, and upon arriving, both 1
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pulled overexited their vehiclesand approached one anotberthe side of the roadd() Harpet
“angeed and upset,” caught Hunt by surprise with a punch to the fdceat (3).Hunt grabbed
Harper as héell to the ground, but as he did $®fractured his ankleld.) Harper initially fled
the scene aftestriking Hunt, but he returned after realizing that he had forgdtiewireless key
fob. (d.) At the time of thdight, Harper and Hunt were standing near Hunt's vehitde.at 2).
Hunt was transported to the hosp#ald treated therfor his injuries, whichincluded an “open
reduction internal fixation of his ankle fractureld.(at 3. Hunt ultimately contracted an infection
in his ankle (MRSA), which required several more surgeries and procedures ssfulbctreat.
(Id.) At the time of his fight wittHarper Hunt had an auto insurance policy through CSA@. (
at 1-2).

Initially, Hunt filed a lawsuit against Harper in this Court (3c/00165RCIWGC),
seeking to recover damages for the injuries he sustainedfistfiyht. Harper’s insurancearrier,
Allstate, also filed an action in thourt (3:16¢cv-00579MMD -WGC) seeking declaratory relief
from having to defendr indemnifyHarper. Both of those cases were resolved via a stipulg
dismissain March 2018. To date, Hunt has incurred at least $676,000 in medical expenses :
out of his injuries and subsequentection. (ECF No. 14 at 3). Héled a claim with CSAA,
requesihg the $250,000 “each person” UIM limit under his insurance policy, but following
investigation, CSAA denied his claim because the injuries he sustained did not fallthend
purview of his auto insurance policyd(at 34). Specifically, Hunt’s policy stated that he woulg
be entitled taeceive compensatidnom CSAAIf he suffered a bodily injury: (1) “caused by a
accident” and (2) “arising out of the ownership, maintenance, or use” of an undsinsotor
vehicle. (ECF No. 14 at 4CSAA denied coverage becauselaimed thaHunt's injuries did not
anse out of the use of an automobile. (ECF Nos51446, 147). Following the denial of
coverageHunt filed this lawsuit against CSAA in February 2018, alleging four causedioha
in his amended complain(l) breach of contract; (2) bad faith; (3) breach efithplied covenant
of good faith and fair dealing; and (4) tortious interference of a contract. g6C%).Before the
close of discovery, the parties filed cramstions for summary judgment on August 7, 2018. (EC

Nos. 15, 16).
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Il. Legal Standard

Summay judgment is appropriate only when the pleadings, depositions, answe
interrogatories, and admissions on file, together with the affidavitsy jfstnow “that there is no
genuine issue as to any material fact and that the [moving party] is entielghoent as a matter
of law.” FED. R.Civ. P.56(c). In assessing a motion for summary judgment, the evidence, tog
with all inferences that can reasonably be drawn therefrom, must be readghtthekt favorable
to the party opposing the motidvlatsushita Elec. Indus. Co. v. Zenith Radio Coffg5 U.S. 574,
587 (1986),Cnty of Tuolumne v. Sonora Cmty. Ho®&36 F.3d 1148, 1154 (9th Cir. 200The
moving party bears the burden of informing the court of the basis for its motion, alting
evidence showing the absence of any genuine issue of materi&ldhtex Corp. v. Catretd 77
U.S. 317, 323 (1986). On those issues for which it bears the burden of proof, the moving p4
must make a showing that is “sufficient for the court to hold that no reasonablef iact could
find other than for the moving partyCalderone v. United State$99F.2d 254, 259 (6th Cir.
1986).

To successfully teut a motion for summary judgment, the franving party must point
to facts supported by the record which demonstrate a genuine issue of materRédéset v.
Jefferson Sch. Dist. No. 14208 F.3d 736 (9th Cir. 2000). A “material fact” is a fact “thajhh
affect the outcome of the suit under the governing l&mderson v. Liberty Lobby, Inel77U.S.
242, 248 (1986). Where reasonable minds could differ on the material facts at issuerysu
judgment is not appropriat8ee v. Durang711 F.2d 141, 143 (9th Cir. 1983). A dispute regardi
a material fact is considered genuine “if the evidence is such that a reasonabtdeijdireturn a
verdict for the normoving party.’Liberty Lobby 477 U.S. at 248 he mere existence of a scintillg
of evidence insupport of thenonmoving party’spositionis insufficient to establish a genuing
dispute; there must be evidence on which the jury could reasonably find fanrtheoving party.
See idat 252.

Where, as here¢heparties filed crossnotions for summary judgment on the same clain
the court must consider each party’s motion separately and on its own mevitsy tge non
moving party in each instance the benefit of all reasonable infereAc€sL’.U. of Nev. \City of
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Las Vegas466 F.3d 784, 7901 (9th Cir. 2006). Further, in evaluating the motions, “the co
must consider each party’s evidence, regardless under which motion the eisddfered.”Las
Vegas Sands, LLC v. Nehnd32 F.3d 526, 532 (9th C2011).See alsd-air Hous. Council of
Riverside County, Inc. v. Riverside Tv2d9 F.3d 1132, 113@th Cir. 2001)“[T]he court must
consider the appropriate evidentiary material identified and submitted in soppoth motions,
and opposition to both motions, before ruling on each of them.”).

[ll. Discussion

Because the parties have stipulated to a set of facts, there is no questaera fact in

this casemaking it apt for summary judgmefithe succesef both parties’ motions turns on the

definition of two phrasesontained within Hunt’'s insurance poliey‘caused by accident” and
“arise out of the ownership, maintenance, or use” of a motor vehicle. If Hunt's inwittrektarper
was an “accident” and arose out of the “use’hisf motor vehicle, then CSAAs obligated to
compensate Hunt based on the terms of his insurance policy and because it didilhbiave
breached thensurance contractif Hunt's incident does not fall under the purview of bot
provisions then CSAAhas abided by the terms of the contractianibt obligated teompensate
Hunt. Furthermore, e parties have stipulated that if CSAA prevails on its motion for summ
judgment it dispenses with atif Hunt's claims, not jugihebreach of contract claithat he seeks
summary judgment o{ECF No. 14 at 4). On the other hand, if Hunt prevails on his motion
partial summary judgmentor his breach of contract claim, then hélwe allowed tofurther
pursue his second, third, and fourth claims against CSIA.This narrows the Court’s analysis
to that of insurance contract interpretation, which presents only a question StdésvFarm Mut.
Auto Ins. Co. v. CrameB57 P.3d 751, 753 (Nev. 1993).

The starting point for the interpretation of any contract, including insurana@egolis
with its plain languageMcDaniel v. Sierra Health and Life Ins. Co., Ing3 P.3d 904, 906 (Nev.
2002).Under Nevada law, insurance policies “should be interpreted broadly, affordigigttest
possible coverage to the insureBidrmers Ins. Group v. Stonik By and Through Stdstie P.2d
389, 391 (Nev. 1994) (citinglarvey's Wagon Wheel v. MacSwe606 P.2d 1095, 109&\év.

1980). Any ambiguity in an insurance contract must be interpreted “against thegltty and
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in favor of the insured.1d. (citing Neumann v. Standard Fire In§99 P.2d 101, 104 (1985)

Despite the presumption of ambiguity in favor of the insundgen a contract contains clear and

unambiguous provisions, those provisions will be construed according to their plain andyor¢
meaningDickenson v. Nevad&77 P.2d 1059, 1061 (Nev. 1998)ggelkow v. The Phoenix Ins.
Co., 846 P.2d 303, 304 (Nev. 1998)ith these principles in minthe Court turns to whether the
injuries Hunt suffered were the result of an “accident” as that term is defirtad insurance
policy.

A. “Accident”

Hunt's CSAA insurance policy defines an “accident” as a “sudden, unexpected,
unintentional occurrence. An intentional act, event, or happening is not an ‘accideGE"N&
14 at 4). Hunt argues that the definition of “accidentvigten from his grspective rather than
that of an omniscient observer, and because he was not expecting Harper to punch him, t
was sudden and unexpected. (ECF No. 15 at 8). Moreover, Harper’s battery, while an ihte
tort, was not an “intentional act” for policy purposes because Hunt did not intend to be amjur
batteredduring his confrontation with Harperld( at 9-10). Hunt alsoassertsthat CSAA
“conceded” that the fight with Harper was an “accident” in a January 23, 2018 emgaitd’point
in time have wegfCSAA] denied that the events that took place would fall under the definitiol
an ‘accident’ in the policy.”Ifl. at 12). In response, CSA#sserts thahe term is unambiguous
andshould be afforded its plain meaning, which would exclude ahtianal actsregardless of
who the actor is, from being deemed “accidents.” (ECF No. 23 at 7).

Although creative, the Court rejects Hunt's interpretation of the term “adcidéhe
definition of “accident’within Hunt'sinsurance policy is clear anshambiguousintentional acts

are specifically excluded from coverage regardless of whether the pold®r loo a third party is

lina

anc

ne fi
ntion

e

n of

the actor(ECF No. 14 at 4Presumably, if the parties intended for intentional acts by third parties

such as thententional destruction of a vehicle be included in policy coveragmder the term
“accident” they would have specified as such. But they did not. The Court is not permitt
rewrite insurance contracts to provide coverage for the insured wherexstseSeeState Farm

Mut. Auto. Ins. Co. v. CrameB57 P.2d 751, 755 (Nev. 1993) (“Widl not rewrite unambiguous
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insurance policy provisions or attempt to increase the parties' legal mbigyathere the parties
intentionally limited such obligatiof). It is uncontested that Harper committed an intentior
battery against Hunthen the two men confronted one another followiagper’s allegedttempt

to run Hunt off the roadrhis is not a situation where Harper intended to scare or frighten H
but accidentalljnarmed him insteacdGee Allstate Ins. Co. v. Sande495 F. Supp.2d 1104, 1108
(D. Nev. 2007) (finding coverage under an “accident” provision where intoxicateeathrew

a metal object at plaintiff intending to scare him, not injure hirhg evidence before the Cour

indicates that Harpédully intended to harm Hunt, atldereforg Hunt’s injuries cannot be deemed

to have resulted from an “accident.”

Case law fom the Supreme Court of Nevada supports this rulmgire Ins. Exchange v.

al

unt,

Cornell, thecourtheld that an intentional act committed by the insureds’ son did not qualify gs an

“occurrence” under their homeowner’s poli@nd thus the insurance company had no obligat

on

to defend them. 90 P.3d 978, 980. There, the term “occurrence” was defined as an “agcide

resulting in bodily injury.”ld. Although the term “accidenitself was not defined in the policy,
the court applied the “common definition” of the word‘a happening that is not expected
foreseen, or intendedld. (citing Beckwith v. State Farm Fire & Cas. C83 P.3d 275, 276 (Nev.
2004)).The court held that the insureds’ ®molestatiorof a minor in the insureds’ houses
notan“accident” because it was an intentional act even though the insureds were wfaivare
son’s conduct and did netxpect orintendfor it to happenld. Notably, the Supreme Court’s
definition of “accident” is nearly identical tbedefinition of the term in Hunt's insurance poljcy
andthe Court sees little reason to deviate from sestablished Nevada insurance law.

There is also no evidence that CSAA conceded that the fistfight was an “accidiemit.”
misconstrues CSAA’s January 23, 2018 email as a concessiorCfBéA that the incident was
an“accident: But this is not what a plain reading of the email revdalstead, the email merely
states that CSAA had not, at that point, denied that Hunt's injuries were not caused
“accident.”Removing the double negatives, CSAA merely stated that at that point in time, i
not reached a decision regarding Hunt's coverage. CSAA’s &nedisentially a nestatement
and far from the definitive concession Hunt portrays it as.
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Becaus the definition of “accident” within Hunt’'s insurance policy specificallglesdes
intentional acts from coverage, Harper’s intentional battery of Hunt isowetred under the
policy. Therefore, CSAA cannot be liable for breach of contbactuset cormrectly refused to
accept Hunt’'s insurance claim.

B. “Use” of a Motor Vehicle

Even if Hunt could demonstrate that his fight with Harper was an “accidentybuld still
need to show that his injuries arose out of the “ownership, maintenance, or use” of his
vehicle.(ECF No. 16 at 6). Hunt argues thaad rage was the causkehis injuries, and becauss
road rage necessarily involves the use of a veliid@juries fall under the terms of hissurance
policy. (ECF No. 22 at 6). On the other hand, CSAA argues that road rage incidents whe
parties have exited their velas do not arise out of the “ownership, maintenance, or use” of t
motor vehicles, and thus Hunt's injuries are excluded from coverage. (ECF No. 16 at 15).

The Court agrees with CSAAVhile Hunt is correct in asserting that the impetus for t
fight occurred while he and Harper were driving, he sustained his injpgsuse of a physical
assaulon the side of the road, not in an auto collision. The insurance policy covers injuries
occurwhile the policy holder is actively using his motor vehic¢hee fact that the policy holder
traveled to an area by way ofrtor vehicle does not automatically bring the injuries he sustai
at that area into the purview of his insurance policy. For instance, someone wadsotdra bar
with his insured motor vehicle and suffers injuries in an ensuing bar fight cannottictditms
injuries resulted from the use of his vehicle simply because of his method of triaviédr|$
someone who develops the motivation to engage in particular conduct while driving also g
claim that subsequent injuries arose out of the “use” of his motor vehicle. A ruling ntharyg
would defeat the plain meaning of the word “use,” which the Ninth Circuit has preveiaghygl
to mean “make use of or to enjoy.andle v. Hardware Mut. Ins. C&14 F.2d 435, 437 (9th Cir.
1963) tepairing a trailer axle did not constitute “use” or enjoyment of a motocheghiunt was
certainly not making use of or enjoying his motor vehicle when he was standing €idé¢ of the
road and being attacked by Harper.
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Hunt's case is similar to a Ninth Circudipinion, State Farm Mut. Auto. Ins. Co. v
Fernandez 767 F.2d 1299 (9th Cir. 1985). There, the policy ho(@ernandegwas involved in
a road rage incident with an unrelated thirdy@nhite). Id. at 1300. White shouted at Fernande
when the two passed each other on the road, which lead to Fernandez turning arquinsuamgl
White. Id. In the subsequent confrontation outside of their vehicles, White stabbed Ferthénd
Fernande filed a claim for UM benefits through his auto insurance policy, but his cdaereed
the claim becaudais injuries did not arise out of the “use” of his motor vehicleat 1302. The
District Court for the District of Hawai'i granted thesurance carriés motion for summary
judgment on the coverage issue, and the Ninth Circuit subsequently affirmed. Iwlisg,hble
Ninth Circuit noted that “an intervening intentional act breaks the causal cmmleetween the
use of an uninsured vieke and an injury.”ld. This is precisely the case heBetween Hunt
driving his vehicle and breaking his ankle, he was involved in a curasatd byHarperin which
he waspunched in the face. The curbsidesault much like the stabbing iRernandezis an
intervening intentional act that breaks the causal connection between Hunt'$isseatiicle and
his injury. See also Wincor Nixdorf Inc. v. Discover Property & Cas. Ins, €2 Fed. App’x.
900, 901902 (9th Cir. 2015) (insured did not “usesivehicle when he exited it and attacked
pedestrian while stopped at a crosswaMlstate Ins. Co. v. Bruttigg006 WL 3248393, at7~8
(D. Nev. Nov. 3, 2006) (insured was not “using” his motor vehicle when, following an accig
he exited his vehicle and assaulted the other party to the accident)

Hunt asks the Court to effectively ignore the Ninth Circuit’s holdinggmandebecause
the “case is dated and has earned its retirement.” (ECF No. 15 at 6). Hatt theeCourt to a
publishedcase from the District of Arizon&/oore v. Farm Bureau Property & Cas. Ins. Co
which “expressly rejecteBernandez 993 F. Supp.2d 1039 (D. Ariz. 2014joore, however, is
not only not binding on the Court, but it dealtlely with a secondary issue iRernandez
concerninganarbitrationclausewithin the insurance policsather thartheinsurance coveragbe
Court faces todayd. at 1041-42Mooreis inapplicable to the case at bar, and Hunt has given
persuasive reason as to why the Court should ignore the Ninth Circuit’'s rukiegiandez
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In sum, Hunt has failed to demonstrate that the incident with Harper amounted
“accident” (as the term is defined in his insurance policy) or that his inpnisg out of the “use”
of his vehicle.Instead, a plain reading of both terms indicates that his fight with Harper is
covered under either of them. The Court will accordingly deny his motion for sumumlgment
and grant CSAA’s motion for summary judgment, which will dispense with all Hulaims
pursuant to the parties’ stipulation. (ECF No. 14 at 4).

IV. Conclusion

IT IS THEREFORE ORDERED that Hunt's motion for summary judgment (EGFLH)
is DENIED.

IT IS FURTHER ORDERED that CSAA’s motion for summary judgment (ENOE 16)
is GRANTED. The Clerk of Court is directed to enter judgment for defend&#® Nevada
Insurance Company and against plaintiff John David Hunt.

IT IS SO ORDERED.

DATED this 25th day ofFebruary 2019. -

LAR . HICKS
UNITED STATES DISTRICT JUDGE
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