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LLC v. Ladera Development LLC

UNITED STATESDISTRICT COURT

HALL CA-NV, LLC, a Texas limited

liability company

Plaintiff,

VS.

LADERA DEVELOPMENT, LLC, a

Nevada limited liabilitycompany,

Defendant.

DISTRICT OF NEVADA

Case N03:18CV-00124RCIWGC

ORDER

Defendant Ladera Development, Lldbject to the Magistrate Judge’s Ord@CF No.

111) quashingts subpoena seeking documents froounselKolesar & Leatham (K&L) who

hadrepresented both Defendamd Plaintiff Hall CANV, LLC. Plaintiff assed attorney client

privilege over the documents, and Defendamintes that privilegeis inapplicable because the

were joint clients. The Magistrate Judge found they were not joint clients, and thexffioud

LEGAL STANDARD

When a partypbjects to a magistrate judgeirsondispositive order, “[t]he district judge .

must consider timely objections and modify or set aside any pdheairder that is clearly

erroneous or is contrary to law.” Fed. R. Civ. P. 74egord 28 U.S.C. 8 636(b)(1)(A).
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The clearly erroneous standard is highly deferential and “plainly does not en
reviewing court to reverse the finding of the trier of fact simply becausecdniginced that it
would have decided the case differentlriderson v. City of Bessemer City, 470 U.S. 564, 573
(1985). Consequently, a reviewing court will find the clearly erroneous standardrtetlmnly
when—despite evidence to support the findirgeview of “the entire evidence” leaves a “defin
and firm conviction that a mistake has been committgdited States v. United Sates Gypsum
Co., 333 U.S. 364, 395 (1948).

ANALYSIS

To determine whether the Magistrate Judge’s Order is “clearly erroneous @rgdat
law” requires a twestep inquiry: First, the Court must review the legal abasions of the
Magistrate Judge as to the applicable law. Second, the Court must review thiediéadigige’s
application of that law to his factual findings.

1. Applicable Law

The parties agree thtte Magistrate Judgeorredly held thatNevada law applies in thi
case Therelevant Nevada statutes are NRS 49.095 and NRS 49.115. NRS 49.095 provi
general rule defining attornegtient privilege. NRS 49.115 provides exceptions to the general
including the exception “[aJ® a communication relevant to a matter of common interest bet
two or more clients if the communication was made by any of them to a lawyer retai
consulted in common, when offered in an action between any of the clients.” NRS 49.115

As the Magistrate Judge noted, the Nevada Supreme Court haslefvedretained or
consulted in commaoh Consequently the Magistrate Judge correctly turned to persua
authority to determine when other courts have found a fepresentationThe most thorough
analysis of the issue &scase from the Third Circuity re Teleglobe Communications Corp., 493

F.3d 345 (3d Cir. 2007). Howeveas Teleglobe analyzed the issue in the context ofhiouse
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counsel’s responsibilities in a dispute between a corporate parent and subsidiarycamdektd
in the instant case is that of completely separate individual entities with commomlcthiss
Courtfinds it more appropriate to begin with tRestatement upon whicreleglobe so heavily
relies:
Whether a clientawyer relationship exists between each client and the
common lawyer is determined under [the principles of attedtient relationship
formation], specifically whether they have expressly or impliedly agreed to
common representation in which confidential information will be shared.-A co
client representation can begin with a joint approach to a lawyer or by agreement
after separate representations had begun. However, clients of the same lawyer whg
share a common interest are not necessariglieats. Whether individuals have
jointly consulted a lawyer or have merely entered concurrent but separate
representationsis determined by the under standing of the parties and the lawyer in
light of the circumstances. . . .
The scope of the co-client relationship is determined by the extent of the
legal matter of common interest . . . .
[l]n a subsequent proceeding in which formecloents are adverse, one of
them may not invoke the attornelient privilege against the other witbspect to
communications involving either of them during thectient relationship. That
rule applies whether or not the-client's communication had been disclosed to the
other during the co-client representation, unless they had otherwise agreed.
Restatement (Third) of the Law Governing Lawyers 8 75 cmtd @m. Law. Inst. 2000)
(emphasis addedfccordingly, the Court finds the applicable law as follows: NRS 49.11
applies where two or more neadverse parties were previously in a jeshént relationship
regarding a specific common intereddence, a court should findjaint-client relationshipvhen
the facts show that the partiesplicitly or impliedly intendedto enter such a relationshiphis is
precisely the reading of the law presented by the Magistrate Judge; theréfibia, ridmains is
review of the Magistrate Judge’s application of the law.
2. Magistrate Judge’s Findings

The parties’ arguments can essentially be boiled down to two main contentionmsd dpef
argues that the inclusion of the “joint representation” language in the two coméigers

explicitly defines the calient relationship of Plaintiff and Defendant, and that any subseq
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analysis of the parties’ conduct is in error. Plaintiff and K&L argue thapitgethe “joint
representation” language in the conflict waivers, the conduct of the parties denssrbiaaino
co-client relationship existed between Plaintiff and Defendant.

Defendant notes that it “has found no case in which a Nevada court applied a ‘tot{
the circumstances’ test to an explicit joint representation agreement,” anthahlsliagistrate)
Judge’s examination of the parties’ conduct was in error. (ECF No. 112-&)9However,
Defendant hasat presented the Court with a joint representation agreement, it has only p

to the two conflict of waiver lettersdmittedly, the initial conflict waiver letter explicitly uses th

phrase “joint representation” to describe the proposed relatior(se&ECF No. 43 Ex. 1 at 2

(“The purpose of this letter is to describe the proposed joint representation of HaNCA_C
and Ladera Development, LLC ..”)), and the second letter affirms this descripti&@ee ECF
No. 43 Ex. 2 at ZA"Hall CA-NV, LLC and Ladera Development, LLC consented to g
representation by K&L . ..").) Furthermore, in K&L'’s letter responding to the initial subpog
to Ms. Wood, the letter included the phrase “[d]ue to the joint representation.” (ECF No. 43
at 3.) Nonethéess this Court cannot say the Magistrate Judge’s determination that the lett
not constitute a formal joint representation agreement was clearly erroSe@Asderson, 470
U.S. at 574 ("Where there are two permissible views of the evidenceadtimmder’s choice
between thencannot be clearly erroneous.{emphasis added)Accordingly, theCourt affirms
the finding that there waso explicit caclient relationshipand further analysiso determine
whether there was an implied-cbent relationshipvas proper.

As noted above, “review of factual findings under the cleartpneous standarewith its

deference to the trier of faetis the rule, not the exceptionld. at 575. Review of the entirg

! However, he letter also discussed the firm’s screening procundsch cuts against joint
representation.
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evidence reveals two competing narratives: Defendamguesar that its understandin
contemporaneous with the representation, was that the relationship waschgotntelationship
and that materials were unprivileged between K&L, Plaintiff, and Defendzet.e(g., ECF No.
98 Ex. 1 at 1Y 9—14Blaintiff and K&L argue that their understanding, contemporaneous wit
representation, was that it was concurrent but sepétaéee.g., ECF No. 92 Ex4 at | 17-19;
ECF No. 92 Ex5at 1 1#19;ECF No. 97 Ex. 2 at [ 8-®cameraEx. A.) Here, theMagistrate

Judge found credibility in the declarations of K&hdaPlaintiffand found the declaration by M

Pickett ofDefendanto be “contradicted by his deposition testimony.” (ECF No. 111 at 23

25:20.) Along with other evidence, this was sufficiesitthe Magistrate Judge to find that “th
representation of Hall and Ladera was concurrent but separate.” (ECEINi26:9-12.)Review
of the record does not demonstrate that this finding is clearly erroneous or contrary tdg
Accordingly, the Couraffirms the Magistrate Judge’s Order
CONCLUSION

IT IS HEREBY ORDERED that the Magistrate Judge’€Order (ECF No. 111) is
AFFIRMED.

IT IS SO ORDERED.

Datedthis 2nd day of March, 2020.

ROBERT C. JONES
United $tates District Judge
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