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LLC v. Ladera Development LLC

UNITED STATESDISTRICT COURT
DISTRICT OF NEVADA

HALL CA-NV, LLC,

Plaintiff,

VS 3:18ev-00124RCJIVPC

LADERA DEVELOPMENTLLC, ORDER

Defendant

N N N N N e e e e e e e

This casearises out oan alleged breach obntract Pending before the Court is a
motion to dismiss the Counterclaim.
l. FACTS AND PRCEDURAL HISTORY

On September 30, 2014, Plaintiff Hall O/, LLC and Defendant Ladera
Development, LLC made $29,000,000 and $6,000,000 loans (respectively, “the Senior Lo
and “the Junior Loan”) to Debtdtew CatNeva Lodge, LLC (Third Am. Compl. 11 9-11, ECH
No. 23). In connection with the Junior Loan, Defendant obtained a policy of insurance (“th
Policy”) from Old Republic National Title Insurance Co. (“Old Republia3uring the priority
of Defendant’s lien.Ifl. 14). To induce Plaintiff to make the Senior Loan, Defendant agree(
subordinate the Junior Loan \saparate agreement (“the Intercreditor Agreemenitf) §/(15).
The Intercreditor Agreement subordinated the Junior Loan to the Senior Loan andecbntain

additional promises by Defendant, e.g., that it would not contest any aspect ehibieL®an or
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its priority or take any action to interfength the enforceability of the Senior Loan, including
actions in potential bankruptcy proceedingd. 1 16).

On July 28, 2016, Debtor filed for Chapter 11 bankruptcy in California, anchies .
16-bk-51282c6WZ (“the Bankruptcy Case;'was later transferred tbis District.(Id.  18). On
August 7, 2017, Defendant filed its Second Amended Plan of Liquidation (“the LaderaiRla
the Bankruptcy Case, which violated the Intercreditor Agreement, e gropgsing that
Plaintiff not be paid in full and limiting Defendant’s liability to Plaintiff under thercreditor
Agreement(ld.  19). Accordingly, Plaintiff sued Defendant state court, and altlugh
Plaintiff won an injunction forcing Defendant to withdraw the Ladera Plan in the Bankruptg
Case, it incurred damagfem Defendant’s breach of the Intercreditor Agreement in the forr
fees and costs expendedhe state court cas@d. I 20). Undeterred, Defendant then suppor
a third party’s plan in the Bankruptcy Case that the Bankruptcy Court confirmed aweiffd
objection. (d. 1 21).

In the meantime, the Penta Building Group, LLC (“Penta”) had sued Debtor andtsill
lenders, known and unknowm, state court to foreclose isechanic’dien against the Property
(“the Penta Action”) Plaintiff removedhe Penta Action to the Bankruptcy Court as an
adversary ppceeding, No. 1&p-5036-GWZ, under 28 U.S.C. § 1334(b)élated to”
jurisdiction asserting that the action was nmre and reserving its right to final determinatior
by an Article Ill judge All parties in the Penta Action settled except Defend&htf(22). The
Bankruptcy Court overruled Defendant’s objectiamghie settlemenhadein the Bankruptcy
Case (Id. T 23). Under the settlementié Property sold on January 10, 2018, but Defendant
refusal to confirm its interins as to a possible appédalayed the sale thirteen days andtco

Plaintiff additional fees, costs, and interekt. {{ 24-25).
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Finally, Defendant has informed Plaintiff that Defendant intends to keep amepésyit

receivedrom OIld Republic under the Policwhich Plaintiffalleges would also violate the

Intercreditor Agreemertiecause it would result in Defendant receiving payment prior to Plajintiff

being paid in full. [d. 26).

In the TAC, Plaintiff has suedefendanfor breach othe Intercreditor Agreement due
Defendat’s promotion of the Ladera Plan aislobjections to the settlement in the Bankruptdg
Case, as well as for failing to timely disclaim any intent to appeal the rulings imtheuptcy
Case. Plaintiff also seeks a declaration that it would violate thedatitor Agreement for
Defendant to keep any proceeds of the Policy from Old Republic before tioe ISman has
been paid in full.

Defendant has filed a Counterclaim, listing claims for intentional and negligent

misrepresentation and seeking a declargtiahthe Intercreditor Agreement is void or voidable.

Defendant essentialBlleges that Plaintiff intentionally or negligently concealed from Defen
that fact that Penta had begun constructioDebtor’'sProperty prior to the Senior Loan and th
Junior Loan being given on September 30, 2014, whiinti#f knew or should have known
would give Penta a senior li¢once perfected) under Nevada laldefendant argues it would
not have agreed to the Intercreditor Agreement had it known, as Plaintifhdia representing
to Defendant that no work had begun on the Property at the time of thetlari3efendant’s
interest in the Property would be in third position behind both PentaBlaimdiff's interests.
Plaintiff has moved to dismiss the Counterclaim.
. LEGAL STANDARDS

Federal Rule of Civil Procedure 8(a)(2) requires “a short and plain statentbat of
claim showing that the pleader is eletit to relief” in order to “give the defendant fair notice o

what the . . . claim is and the grounds upon which it reSiley v. Gibson355 U.S. 41, 47
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(1957). A motion to dismiss under Rule 12(b)(&X$ehe complaint’s sufficiencgee N. Star
Int’l v. Ariz. Corp. Comm’'n720 F.2d 578, 581 (9th Cir. 1983), and dismissal is appropriate
when the complaint does not give thefendant fair notice of a legally cognizable claim and t
grounds on which it restSee BellAtl. Corp. v. Twombly550 U.S. 544, 555 (2007).

A courttreats factuahllegations as true and constrtfesm inthe lightmost favorable to
the plaintiff, NL Indus., Inc. v. Kaplarn792 F.2d 896, 898 (9th Cir. 1986), but doesawaept as

true“legal conclusions. .cast in the form of factual allegatioh®aulsen v. CNF In¢559 F.3d

only

1061, 1071 (9th Cir. 2009). @aintiff must plead facts pertaining to his case making a violation

“plausible,” not just “possible.Ashcroft v. Igbal556 U.S. 662, 677—79 (2009)ticg Twombly
550 U.S. at 556) (“A claim has facial plausibility when the plaintiff pleadsi&cntent that
allows the court to draw the reasonable inference that the defendant isdrethke fisconduct
alleged.”). That is, a plaintiff must notlgrspecify or imply a cognizable legal theoganley
review), he must also allege the facts of his case so that the court can determiee végheHs
any basis for relief under the legal theory he has specified or implied, agsinaifacts are as
he aleges(Twombly-Igbakeview).

“Generally, a district court may not consider any material beyond theipdsan ruling
on a Rule 12(b)(6) motion. However, material which is properly submitted as part of the
complaint may be considered on a motion toniks.” Hal Roach Studios, Inc. v. Richard Fein
& Co., 896 F.2d 1542, 1555 n.19 (9th Cir. 1990) (citation omitted). Similarly, “documents
whose contents are alleged in a complaint and whose authenticity no party questiohg;tbut
are not physicallattached to the pleading, may be considered in ruling on a Rule 12(b)(6)
motion to dismiss” without converting the motion to dismiss into a motion for summary

judgmentBranch v. Tunnelll4 F.3d 449, 454 (9th Cir. 1994\lso, under Federal Rule
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of Evidence 201, a court may take judicial notice of “matters of public recondt ifsubject to
reasonable disputeUnited States v. Corinthian ColJ]$655 F.3d 984, 999 (9th Cir. 2011
Otherwise, if the district court considers materials outside of the pleathiegsotion to dismisg
is converted into a motion for summary judgmé&de Arpin v. Santa Clara Valley Transp.
Agency 261 F.3d 912, 925 (9th Cir. 2001).

Furthermorethe circumstancesf fraud or mistaké€but not states of mind such as
knowledge or intent) must be stated with particularity. Fed. R. Civ. P. 8(B)aintiff must
plead facts such as “he bought a house from defendant, that the defendant assuredt hamstl
in perfect shape, and that in fact the house turned out to be built on a landfiWWarshaw v.
Xoma Corp,. 74 F.3d 955, 960 (9th Cir. 1996) (quotimge GlenFed, Inc. Sec. Litigd2 F.3d
1541, 1548 (9th Cir. 1995) (en banc)).

[11.  ANALYSIS

The elements ahtentionalmisreprasentation (fraudin Nevada are: (1) a false
representatioby the defendant; (Zhedefendant’s knowledge or belief that the representatia
false (or insufficient basis for making thepresentation); (3he defendans intention to induce
the plaintiff to act or to refrain from acting in reliance upon the misrepressmtél)the

plaintiff’ s justifiable reliance upon the misrepresentation; anceélitingdamageBulbman,

Inc. v. Nev. Bel825 P.2d 588, 592 (Nev. 1992) (citibgbbe v. Barba540 P.2d 115, 117 (NeV,.

1975)). The elements of negligent misrepresentation in Nevadd1gre false representatidoy
the defendant2) maden the course of the defendant’s business or in any action in which K
a pecuniary interest; (3) for the guidance of others in their business transa@)the

plaintiff's justifiable reliance upon the misrepresentati@) resulting damageand (6)failure to
exercise reasonbbcare or competence in obtaining or communicating the inform&iéh.Las

Vegas Ltd. P’ship v. Simon Prop. Grp., In®60 F. Supp. 2d 1246, 1262 (Bev. 2006).
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A. Failureto Allege a False Statement

Plaintiff argues that Defendant has not alleged falsity because it has only alleged tH
Plaintiff knew Penta had performed work prior to the loans being gnarthat Penta actually
had a perfected lien at the time Defendant reptedahwas the first lienholderThe Court

rejects this argumenDefendanhas alleged thalaintiff twice representeéxplicitly to

Defendanin writing thatno construction work of any kind had been begun prior to the loans

when it presented to Defendant copiesanad agreementbetween Plaintiff and Debtor so
stating (1) the Seror Loanagreementand(2) a separatagreemen(‘the Contractor’s
Agreement). (Countercl. 1 17—20).That was a materially false statemghit wasfalse)
becauseinder Nevada law, the loans would be junioa tnechanis lien based oPenta having
begun work prior to the loans, and the Intercreditor Agreement could not have overridden
statutoryrule. SeeNev. Rev. Stat. 8§ 108.225, 108.2453. Had the only misrepresentation
the effect that no mechanic’s lien had yet been perfected relatedkdegun before the loans
the analysisnight be different. 8ch a statememhight have been technically true and may on
may not have beemisleadingas to whethework had begun, depending on the circumstance
the statementBut Defendant haallegal a false statement as to work having begun, whitlreid
core material issueA mechanits lien attaches (obtaimsiority) as of the beginning of work,
regardless of whethe lienis ultimatelyperfected Unlesscircumstances exist preventing the
perfection of any mechaniliens in the future, it is critical for a lender to know whether any
still-perfectiblemechanits liens have attached, i.e., whether any work has begun on any sti

perfectiblemechanits liens. A false statemerds to work having begua thereforematerial.

1 Defendantlso alleges that it relied on the implications of a third agreement presented to
Defendant by Plaintiff, a subordination agreement between Plaintiff and Ptet&enta
Subordination Agreement”) purporting (illegally) to subordinate any meckdi@ns to the
Senior Loan.I¢. 11 26-22).
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B. Failureto Plead with Particularity and Reliance

Defendanthasparticularly statedhe circumstances of the false representatibhe exact
alleged misepresentationand how they were madi@ve been specifiad the Counterclaim.
(Id. 11 17, 18, 21). Defendant hetatedwhen ad to whom the statements were madkeging
in relevant part, “Along with the [Senior Loan Agreement] and Contractor’sefgat,
[Plaintiff] entered into and provided [Defendant] access to review the Pentadathion
Agreement [Plaintiff] executed with Pentald(f 20). Tls impliesthe documents were
provided to Defendariiefore Defendant signed the Intercreditor Agreement.

C. Failureto Allege Reliance

Defendantas sufficiently alleged justifiable reliance. It has alleged that it would no
have made a $6,000,000 loan junioPtaintiff's $29,000,000 loan had it not been falsely
assured of facts indicating that thermald not beanymechanic’s liens againstdlproperty
senior to both loans, i.e., that no mechanic’s work had been performed on the property, w
fact there had beesuch work

D. The Declaratory Judgment Claim

Plaintiff also argues that Defendantisim for a declaration that the Inteeditor
Agreement is void or voidable is duplicative@éfendant’sclaim for breach of contract. But
Defendanhas brought no breach of contract claim, only claims for misrepresentation and
declaratory relief. Aoarty’sclaim for a declaration can in some cases be duplicative of that

same party’'slaim for breach of contraciee, e.g.Crown Beverages, Inc. v. Sierra Nevada

Brewing Co, No. 3:16€v-695, 2017 WL 1508486, at *5 (D. Nev. Apr. 26, 2017) (Du, J.), but

that is not the case her@nly Plaintiff has brough& breach of contractaim, not Defendant.
Even assumin@efendant’s declaratory relief claim concerns the same issuéftiasff's

breach of contract claimpanteparties capand very often ddyring parallel claimsagainstone
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anotherin the same actigreach seeking an opposite ruling on the same(ssughe Court has
seen this repeatedly in Chapldi6 foreclosure cases, for instance, where holders of deeds ¢
trust and foreclosure deeds sue and countersue one amoibarallel declarations that the
Chapter 116 foreclosure did nor did not extinguish the deed of ttustalsotypical in patent
infringement case®r defendantso pleadcounterclaims for declarations of norfringement

(or for apatent holder to plead a counterclaim for infringenvémérea putativanfringer has
begun the action by suing for a declaration of non-infringemé&tdjallel ¢éaims by and against

counteparties are not duplicative even when they segdta@rmination othe same issye

because counterpartigsparallelclaimshaveopposite pleading and evidentiary burdens in the

contexs of dismissal, summary judgment, and tridlor is Defendant’s counterclaim for a

declaration duplicative of its misrepresentation claims. Defendant could olakanteaation as

to the voidability of the Intercreditor Agreement without succeeding onigiepresentation

claims, because the latter claims require additional proof of reliance and damages
CONCLUSION

IT IS HEREBY ORDERED thathe Motion to Dismiss (ECF No. 28 DENIED.

& Qo

ROBERT JONES
United State istrict Judge

IT IS SO ARDERED.

Dated thi27th day of August, 2018.
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