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Motors Inc Dog.

UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA
TERRIA MCKNIGHT, CaseNo. 3:18¢v-00220MMD-WGC
Plaintiff, | ORDER
V.
TESLA MOTORS INC,

Defendant

Before the court i®lainiff s’ Application to Proceed in Forma Pauperis (IFP) (ECF No.
and pro se Complaint (ECF No.1}-
|. IFP APPLICATION

A person may be granted permission to proceed IFP if the person “submits antafiatay
includes a statement of all assets sjpgrson] possesses [and] that the person is unable to
such fees or give security therefor. Such affidavit shall state the nattire aftion, defense o
appeal and affiant’s belief that the person is entitled to redress.” 28 U.S.C. § (91b0pez v.
Smith 203 F.3d 1122, 1129 (9th Cir. 2000) (en banc) (stating that 28 U.S.C. § 1915 applieq
actions filed IFP, not just prisoner actions).

In addition, the Local Rules of Practice for the District of Nevada provigey person
who is unable to prepay the fees in a civil case may apply to the court for authgtceed
[IFP]. The application must be made on the form provided by the court and must incluaeialfin
affidavit disclosing the applicant’s income, assets, expenses, and liabilisés 1-1.

“[T]he supporting affidavits [must] state the facts as to [the] affiaqptigerty with some
particularity, definiteness and certaintyl).S. v. McQuade647 F.2d 938, 940 (9th Cir. 1981
(quotingJefferson v. United Stateg77 F.2d 723, 725 (9th Cir. 1960)). A litigant need not “

absolutely destitute to enjoy the benefits of the statdidkins v. E.l. Du Pont de Nemours & Co
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335 U.S. 331, 339 (1948).
A review of the application to proceed IFP reveals Plaintiff cannot pay thg fiie;
therefore, the application should be granted.

[I. SCREENING

A. Standard

“The court shall dismiss the case at any time if the court determirtes.tbi@e action or
appeal (i) is frivolous or malicious; (ii) fails to state a claim upon which relief mayaeed; or
(i) seeks monetary relief against a defendant who is immune from sueh”rgB U.S.C. §
1915(e)(2)(B)(i¥(iii). This provision appes to all actions filed IFP, whether or not the plaintiff
incarceratedSee Lopez203 F.3d at 112%ee also Calhoun v. Stal2b4 F.3d 845 (9th Cir. 2001
(per curiam).

Dismissal of a complaint for failure to state a claim upon which relief maydsed is

provided for in Federal Rule of Civil Procedure 12(b)(6), and 28 U.S.C. 8§ 1915(ej(2}(B¢ks

that language. Thus, when reviewing the adequacy of a complaint under 28 U.S

1915(e)(2)(B)(ii), the court applies the same standard as is applied under Rul®&)13@3(
Watison v. Carter668 F.3d 1108, 1112 (9th Cir. 2012) (“The standard for determining wheth
plaintiff has failed to state a claim upon which relief can be granted under § 1915(¢)j2¥B

the same as the Federal RuteCovil Procedure 12(b)(6) standard for failure to state a claim

Review under 12(b)(6) is essentially a ruling on a question ofS3a&.Chappel v. Lab. Corp. of

Americg 232 F.3d 719, 723 (9th Cir. 2000) (citation omitted).
In reviewing the complainunder this standard, the court musicept as true the

allegationsgonstrue the pleadings in the light most favorable to the plaintiff, and resolve all d{

in the plaintiff's favor.Jenkins v. McKeithen395 U.S. 411, 421 (1969) (citations omitted).

Allegations in pro se complaints are “held to less stringent standards than feacahgs drafted
by lawyers[.]” Hughes v. Rowe449 U.S. 5, 9 (1980) (internal quotation marks and citat
omitted).

A complaint must contain more than a “formulaic re@iaiof the elements of a cause @

action,” it must contain factual allegations sufficient to “raise a right to rédmfethe speculative
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level.” Bell Atlantic Corp. v. TwombJy550 U.S. 544, 555 (2007). “The pleading must contain

something more ... than .a statement of facts that merely creates a suspicion [of] a leg
cognizable right of actionfd. (quoting 5 C. Wright & A. Miller, Federal Practice & Procedure
1216, at 23586 (3d ed. 2004)). At a minimum, a plaintiff should state “enough factat® &

claim to relief that is plausible on its facéd. at 570;see also Ashcroft v. Igha56 U.S. 662,

678 (2009).

A dismissal should not be without leave to amend unless it is clear from the fénee
complaint that the action is frivolous and could not be amended to state a federabcldie
district court lacks subject matter jurisdiction over the actBwseCato v. United State§0 F.3d
1103, 1106 (9th Cir. 19950’Loughlin v. Do 920 F.2d 614, 616 (9th Cir. 1990).

B. Plaintiff s’ Complaint

Plaintiff's complaint names Tesla Motors Inc. as the sole defendant.

Plaintiff alleges that she was hired as a patihn associate with Tesla in January 201
and on March 14, 2018, she filed a complaint with the human resources department due to g
work environment and defamatory emails she claimed were being sent by offi@yess, but
got no response. She goes on to allege that days into her employment, a managersearher
and accused her of being on the phone, and advised her there was no cellphone use whil
line, and berated her about the line being down. Plaintiff contends she was not on the pho
in any event, she was instructed during orientation that cellphones were gsathict managers
or leads and listen to music.

Next, Plaintiff asserts there was a day she was required to work mandagdigne. She
had the flu and came to work. She tried to explain she was sick and asked to work ok the
as not to contaminate anyone else, and then was degraded while the manager sistrsu

observed.

She then asserts that on April 27, 2018, there was a garnishment of her wageswast $

not alerted until after she was paid.
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Shegoeson to discuss an incident where there was a dispute about what her job entailet

causing Plaintiff to talk to a supervisor, and she was so nervous about losing her job th
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urinated on herself and had to go home early. She believes that this stemmed fragezh
defamatory email that went out from other engineers about her that human reswwree
addressed. She also mentions not having sufficient instruction to péroijob. She claims that]
she resigned on May 9, 2018 due to stressful working conditions.

In the first claim, Plaintiff asserts a violation of her due process rightg)gstaat her
wages were garnished without due process and she was denied theofilagpigaceful working
environment. 8Be subsequentlyeferencesSilk v. Metropolitan Life Insurance Compargnd
Nevada Revised Statute 31.27he laterstates that a writ of garnishment shall be served by
sheriff of the county where the garnishee defendant is found in the same masmpeoasled for
service of a summons in a civil action under Nevada law. She states that the addhess
document was not the same as the address in her employee file.

It is unclear what type of claim Plaintiff is attempting to assert here. Plaintiff yretedés
that her wages were garnished #imeh makes general reference to her due process nuggites
reference t@ caseavithout providing a citation, antthen refers t@ Nevada Revised Statuketst,
it is unclear if Plaintiff is simply asserting that the Nevada statutory procedere not followed
when her wages were garnished. If so, the relationship to the Due ProcessdTidnesUnited
States Constitution is uncertain.

Second, insofar as Plaintiff exencesSilk v. Metropolitan Life Insuran¢ehe court has
performed a Westlaw search which revealed a 2009 unpublished decision of the Nunth3lidc
Fed.Appx. 138 (9th Cir. 2009). If this is the case Plaintiff is referring to, thenaldhmiff sued
Metropolitan Life Insurance Company for recovery of long term disabiktyebts under his
employer’s plan, which was governed by ERISSNk discusses the administrative exhaustiq
requirement, but Plaintiff makes no factual connection with her c&iékto

Finally, Plaintiff mentions Nevada Revised Statute 31.270. Chapter 31 of the Ne

Revised Statutes includes statutes related to garnishment. The chap®aalloiof garnishment

to issue at the time or after a writ of attachment is issueatigfysa judgment, which causes the

money ofa defendant in the possession or control of any third party to be attached as secu

any judgment. Nev. Rev. Stat. 31.240. A court order is required for a writ of garnishmentfin
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attachment. Nev. Rebtat 31.249. The writ of garnishment must be served by the sheriff o
county where the garnishee defendant is found, unless the court directssstherihe same
manner as provided by rule of court or law of this state for service of a sumneowilnaction.
Nev. Rev. Stat. 31.270.

Plaintiff states that the address on the document, presumably the garnishnuemrdog
was not the same as the address in her employer file, but she does fichipessert that it was
not served by the sheriéf the county where she wafotind” or any other facts that would give
rise to liability on the part of Tesla.

Plaintiff simply does not include enough facts for the court to conclude themyis
cognizable legal claim here related to the garnishmiewiages. Plaintiff will be given leave tg
amend to attempt to assert a cognizable claim related to the garnishment that iteduppo
factual allegations.The basis for the federal court to exercise jurisdiction over this claim sh
also be made cledn other words, if the basis is federal question jurisdiction, Plaintiff shatgle
alleged facts demonstrating a cognizable federal claim. If, on the otheltirabasis of the claim
is State law, Plaintiff should make clear whether she is reqgetitet the court exercise
supplemental jurisdiction over the claim or whether it is based on diversityigtios. Under the
former, district courts have supplemental jurisdiction over claims “thabarated to claims in
the action within such original jurisdiction that they for part of the sameocasmtroversy under
Article 111 of the United States Constitution.” 28 U.S.C. § 13@/ith respect to the later, district
courts have original jurisdiction of civil actions where the matter in consgweceeds $75,000
and the action is between citizens of different states. 28 U.S.C. § 1332(a).

Next, Plaintiff appears to assesthostile work environment claim under Title VII. Sh
alleges that human resources did not address her complaint and allowed the hogiitityte c
Under Title VII, an employer may not “discriminate against an individual withecsio his
compensation, terms, conditions, or privileges of employment because of such individca)’
color, religion, sex, or national origin[.]” 42 U.S.C. § 20{a)(1).Harassment is unwelcome
conductbased orrace, color, religion, sex, or national origin, and is unlawful where enduring

conduct becomes a condition of continued employment or is severe or pervasive enowgb tq
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a wok environment that a reasonable person would consider intimidating, hostile or ab
Plaintiff's allegations do not contend Plaintiff was discriminated againstudnected to a hostile
work environmenbn the basi®f her race, color, religion, sex pational origin, so as to invoke
Title VII's protections.

The court also notes that Title VIl has exhaustion requirements that monsit gior to
filing a court action. 42 U.S.C. § 2006eSommatino v. United Stat@g5 F.3d 704, 708 (9th Cir.
2001).A person seeking relief under Title VII must first file a charge with the Bfjugloyment
Opportunity Commission (EEOC) within 180 days of the alleged unlawful employmeticpra
or, if the person initially instituted proceedings with the state or dmrainistrative agency, within
300 days of the alleged unlawful employment practice. 42 U.S.C. §-Zjey&). If the EEOC
does not bring suit based on the charge, it will issue a right to sue letter. 42 U.S.C.-§(2QDPe
Once a person receives tleter, he or she has ninety days to file dditPlaintiff does not state
whether she exhausted her administrative remedies prior to filing suit, but thelisoarns it is
unlikely she did given her allegation that she resigned on May 9, 2018, and filed this acti
May 14, 2018.

Plaintiff will neverthelesbe given leave to amend to attempt to state a claim under
VII. To reiterate, Title VII is implicated by alleged dramination, i.e. that she was subjected to
hostile work environment on the basis of race, color, religion, sex, or national origin.

Plaintiff also makes a reference to 42 U.S.C. § 1983. Section 1983, however, gd
alleged violations of rights protected by the Constitution or federal lawaéyse persoacting
under colo of state law Plaintiff has sued Tesla, a private company, which is not a person a
under color of state law; therefore, Plaintiff does not state any claim 42d£iS.C. § 1983.

[l . CONCLUSION

(1) Plaintiff's IFP application (ECF No. 1) GRANTED . Plaintiff ispermitted to maintain
this action without the necessity of prepayment of fees or costs or the givdegurity therefor.
This order granting IFP status does not extend to the issuance of subpoenas at gbegpense.

(2) TheClerk shallEILE the complaint (ECF No. 1-1)
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(3) The complaint iIDISMISSED WITH LEAVE TO AMEND . Plaintiff hasTHIRTY

DAYS from the date of this Order to file an amended complaint correcting the degserted
above. The amended complaint shall be complete in and of itself without referamgeprevious
complaint. Any allegations, parties or requests for relief froor pieadings that are not carrieq
forward in the amended complaint will no longer be before the court. Plaimaiff dearly title
the amended pleading as “AMENDED COMPLAINT.” If Plaintiff fails toefien amended
complaint within the time period presmed, the action may be dismissed.

DATED: May 17, 2018.

Vo G, Cobb—

il

WILLIAM G. COBB
UNITED STATES MAGISTRATE JUDGE




