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UNITED STATESDISTRICT COURT
DISTRICT OF NEVADA
DAVID BURNS, Case No0.3:18-cv-0023IMMD -WGC
Plaintiff Order
V. Re:ECF No. 39

JESSE COX, et. al.

Defendang

Before the court is Plaintiff's Request for Leave to Amend (ECF No. 39) and paopg
third amended complaint (ECF No. 39-

Plaintiff, who is in the custody of the Nevada Department afgetions (NDOC), filed

Doc. 40
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pro se civil rights complaint under 42 U.S&1983. A global mediation was held to attemp to

resolve three of Plaintiff's lawsuits, but was unsuccessful. The court treamedrhis origina
complaint and allowed him to procewdth the following claims: (1) a Fourteenth Amendm
due process claim in Count | against Schmidt and Oxborrow based on allegationsirlit
was placed in administrative segregation for four months without a review and under co
constitutingan atypical and significant hardship; and (2) an Eighth Amendment conditi
confinement claim in Count Il against Williams, Isenbergh, Deshane, Rose andBagbase
on allegations that while in administrative segregation the noise from meltaligates house

in the unit caused Plaintiff to suffer excruciating headaches and sleep deprivhich these

defendants knew of and failed to prevent. Count Ill, naming defendants Healer gndv&dga

dismissed. (Screening Order, ECF No. 21.)
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On August 12, 2019, Plaintiff filed his motion seeking leave to amend, and his prd
amended complaint. (ECF Nos. 24-24 The proposed amended complaint omitted Coun
and addd defendants and allegations to the due process claim in Count I. Spegificlged
that Sandoval, Southworth and Filson also violates his due process rights because they
grievance, that Plaintiff was not given a due process heafiegbeing placed in administrati
segregatiorbut failed to act to remedy the situation. The cguahted Plaintiff leave to amend
add these defendants and allegations. The court noted that the amended complaint cof
name defendants Healend Clay, who were dismiss&dm the original complaintand, becaus
the amended complaint included no claims or allegations against them the caed thdethg
remained dismissed. In sum, tbeurt ordered that the amended complaintileel fand procee
with the following claims: (a) the Fourteenth Amendment due process claim in Cayaihst
Filson, Oxborrow, Sandoval, Schmidt, and Southworth; (b) the Eighth Amendment condit
confinement claim in Count Il againsbBn-Sharp Cox, Deshane, Isenbergh, Rose and Willig

On September 30, 2019, Plaintiff filed a Request for Leave to Amend and propose
amended complaint. (ECF Nos. 39, 39Hlaintiff merely geks to amend his request for relie

Under Federal Rule of Civil Procedure 15(b), leave to amend should be freelywiee
required by justiceGiven that this case is still in the early stages, the court finds leave to
is appropriate. The court does point out that Plaintiff titles his proposed araenthe thirg
amended complaint, when in reality it should be the second amended complaint (esathigr
an original and first amended complaint on file). In addition, like the amended comfiie
proposed amemdent omitted Healer but still names Clay as a defdant and there are ng

allegations against Clay.
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CONCLUSION

(1) Plaintiff's motion to amend (ECF No. 38 GRANTED. The proposed amended

complaint, though titled the third amended complasmactually the second amended complajnt.

(2) The Clerk shalFILE thesecond amended complaint (ECF No. 39-1

(3) The secondamended complaint shall proceed with the following clainap:tiie

Fourteenth Amendment due process claim in Count | against Filson, Oxborrow, Sandoval,

Schmidt, and Southworth; (b) the Eighth Amendment conditions of confinement claim in
Il against BoorSharp, Cox, Deshane, Isenbergh, Rose and Williams. DaienHealer and Clg
will remain dismissed from this action.

(4) Within 21 days of the date of this Ordédefendants who have appeared must filg
answer or otherwise respond to the second amended complaint.

(5) Service was not previously accepted on behalf of defendants Timothy Fils
Michael Oxborrow, however, the Attorney General has filed the last known addrdssse
defendants under seal. (ECF No. 35.) ThHerk has already issuesummonsegor Filson ang
Oxborrow. The Clerk shaBEND two copies of the second amended complaint (ECF N4.)
and two copies of this order to the U.S. Marshal for service on the defendants. The Gl&t
already have sent Plaintiff the two USA85 forms, and Plaintiff shall stidompleteand returr
those forms byDctober 18, 2019.

IT 1SSO ORDERED.

Dated:October 2, 2019
o &. Colb—
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William G. Cobb
United States Magistrate Judge




