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UNITED STATESDISTRICT COURT

DISTRICT OF NEVADA

MICHEAL LEON WILLIAMS,

Plaintiff,
V.

DR. MARKS, et al,

Defendang.

CASE NO. 3:17-cv-00353vMD-WGC

CARLOS RUIZ,

Plaintiff,
V.

NEVADA DEPT. OF CORR,, et al.,

Defendants.

CASE NO. 3:17cv-00643RIJGWGC

VICTORIANO G. LOPEZ,

Plaintiff,
V.

NEVADA DEPT. OF CORR., et al.,

Defendants.

CASE NO. 3:17cv-00732RJGWGC

TODD EVANS,

Plaintiff,
V.

JAMES DZURENDA, et al.,

Defendants.

Before the court are motions inmaiasolved in civil rights litigation with the Nevag

Department of Corrections (NDOC) and/or its employaésnittedio possessopies of medicg

CASE NO. 3:18cv-00283RIGWGC

ORDER

Re:Interpretation of AR 639.02(8) and
AR 639.02(7)(c) regarding inmate possessi
of medical recordand waiver of photocopy
expense of medical records

a

Doc. 51

Dockets.Justia.com


https://dockets.justia.com/docket/nevada/nvdce/3:2018cv00283/131212/
https://docs.justia.com/cases/federal/district-courts/nevada/nvdce/3:2018cv00283/131212/51/
https://dockets.justia.com/

10

11

12

13

14

15

16

17

18

19

20

2]

22

23

records in their cell oon theyard (Williams v Marks, et al, 3:17€v-00355MMD-WGC
(“Williams,” ECFNo. 45) Ruizv NDOC et al, 3:17cv-00643RJGWGC (‘Ruiz; ECFNo.31);
Lopezv NDCC, et al, 3:17€v-00732RIGWGC (“Lopez,” ECFNo. 37);andEvansv Dzurenda
et d., 3:18¢v-00283RIJGWGC (‘Evans” ECFNo. 15).}
I. Background

As explained ingreater detail later in this Ordehig court initially denieda relateg
motionin Williams (ECF No. 49),where Plaintiff Williams was attempting to obtain posses
of his atissue medicatecords in his cell However, this courater reversed itself (Williams
ECFNo. 76.) On January 20, 2020, the court furtieetered orderor briefing in several casg
with similar inmate motions to possess their medical records in their ¢gllans ECF No. 29
Williams ECFNo. 98 Ruiz ECFNo. 54 and_.opez ECFNo. 54.) The courts ordes for briefing
identified two issues pertaining tdXDC Administrative Regulation (AR) 639:

(1) whether an inmate who is personally involved in a civil rights lawsuit dinestblving

medical issues mdyave medtal records relevant to the lawsuit's medical isgeé=ase(

directly to him[AR 639.02(8)], and

sion

S

(2) whether an inmate involved in such litigation, if indigent, will be provided copies of

such relevant records [AR 639.02(7)(¢)].

! The ECF numbers of the various motions, briefs and responses filed by the parties in th
cases are set forth in the Minutes of Proceedings of June 2, 2020 (sésjamnsE CF 50).
Travis Barrick, Esq.epresent®laintiffs Williams, Ruiz, and Lopezandtheir briefs pursuant tg
the court’s order for briefing are identical despite differing ECF numbdesgaret A.
McLetchie Esq., and Alina M. ShelEsq, represenmMr. Evans.

2 The relevant sections of the March 2018 version of AR B8Bigms,ECF No109-6) provide
in pertinent part:

“7. Inmates are constitutionally entitled to free copy work. * * *
C. Indigent inmates will be provided with copies.

2
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Past versions oAR 639 (from 2010 through January, 2Q1generally prohibgdinmates
from possessing copies of his or her medical records in their cell or @ack a yeahowever,
inmatescould request toreview their medical filesinder asupervisedvisit by medical staff
barring “special circumstances as determined by the Medical Dife&Br63903. Under a prig
version of AR 639inmatesengagedn litigation directly involving their medical recordsould
request additional supervised viditsaccess their files butere still barred from retainingppies
or having their records released to thef@eeAR 639 Williams ECFNo. 1094, eff. 9/16/2019.

In January of 2018prmerNDOC DirectorJames Dzurendand Medical DirectoRomeg

r

Aranas M.D. “temporarily” revisedAR 639 to include an exception allowing inmates engaged in

litigation directly involving their redical issues to have the records “released directly to the inmate

while incarcerated.”(AR 63902(8); Williams ECFNo. 109-5,eff. 1/11/2018.)The “temporary’
label on the January 2018 version was removed when AR 639 was officially adopted two
later by Director Dzurenda and Dr. Arand@/illiams,ECF No. 1096, eff. 3/1/2018.)Thissection

allowing an inmate to possess his medical records has been referred tiitigaien exception”

to the otherwise general rule prohibiting inmate possession of medical recartyuage

confainedin the MarchAR is the operative version todaid.

On June 3, 2020, ¢#tourt held a hearingn these twoissues in all four casegWilliams,
ECFNo. 111 Ruiz ECF No. 64;Lopez ECFNo. 64; andevans ECFNo. 50.) The Gourt finds
the plain readingf AR 639.02(8)allows inmatesengagedhn litigation directly involving medical

issuego have thée relevant medical recordbrectly released to thra (which wouldpresumptively

8. copies of the health record shall not be released directly to the inmate while

months

incarcerated. Exception to this release shall be made only when an inmate is personallg involve

in a lawsuit directly involving medical issues that would require the use of his/kdéraine
records, as verified by the Office of the Attorney General.”

3
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allow the inmate to possess the records in his cell or on the. yAdijitionally, the cour
concludes 629.07()) requires NDOC to providendigent inmates copies of medical reco
relevant to the lawsug medical issues at NDOC expenges such, lhis court grantsall Plaintiffs’
motions toreaive copies of theimedical recordat NDOC expense

II. Motions Before the Court

Plaintiffs Michael Leon Williams, Carlos Ruiz, Victoriano G. Lopez, and Todd E

rds

ans

(collectively, “Plaintiffs’) are inmatescurrently in the custody of the NDOC who each filed

42 U.S.C. 81983civil rights actionsagainst various Bfendants. Defendants atarrent ang
former employees of thDOC (collectively, “Defendanty. In furtherance of theid2 U.S.C
§1983actions,Paintiffs filed motions with this Court to retain copies tieir medical records i
theircells pursuant to AR 639.02(8pefendant®pposed the motiomssertingPlaintiffs needeg
to show a compelling reason to possess the reemdi$ailed to do so (Williams ECF No. 45
Ruiz ECFNo0.37;Lopez ECFNo. 41.) Relying orBell v. Wolfish441 U.S. 520, 547 (197%)e
court initially agreed withDefendantsin the Williams action andheld an inmate must show
“extraordinary circumstancesd possess records in his or bell. (Williams ECF No. 49 at 3.

The courtlater determined it errelly relying on priowversion of AR639.02(8) the court
revisited the issuenderthe2018revisedand currenversion whichas outlined abovgranedan
exceptionto possss for prisonersengagedin litigation directly involving medical issue

(Williams, ECFNo. 76) Although the courlaterreversed itself and allowddaintiff Williams to

have the records released to hihe ¢ourt stayed its order allowingr. Williams to possess hjs

medical records and directed the parties in the four cadmsefothe issue of interpretation

of
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AR 639. Evans ECF No. 29 Williams, ECF No. 98 Ruiz ECF No. 54; and.opez ECF No.
54.)
[11. DISCUSSION
A. ISSUE 1: Release of Medical Records Directly to the Inmate (AR 639.08(8))

The first issue isvhether pursuant to AR 639.02(&n inmate who is personakingaged
in a civil rights lawsuit directly involving medical issues nieve his medical records releaseg to
him. Wheninterpreting a agencyregulation,the courtmust firstdetermineif the regulation’s
language conveya plain meaningwhich governs the statutory constructibpresent Wards
Cove Packing Corp. v. Nat'| Marine Fisheries SeB07 F.3d 1214, 1219 (9th Cir. 20q2iting
Christensen v. Harris Cauy, 529 U.S. 576, 588 (2000) If the court findsthe regulationis
ambiguousthe court will typicallythen consider and defer to an agency’s own interpretalibn.

AR 639.02(8)currently stateshe NDOC shall not release copies of an infsateedical

records while incarcerated, ban “[e]xception to this releasshall be mad¢ to inmates

“personally involved in a lawsuilirectly involving medical issues that would require the uge of

his/her medical recorgd's(emphasis added)Relying on theSupreme Court decisidn Lopezv.
Davis, 531 U.S. 230, 241 (200Xhe Ninth Grcuit Court of Appeal$eld “an agency's use of the
word ‘shall indicates a mandatory duty that is not subject to discrét®acks v. Office of Foreign

AssetsControl, 466 F.3d 764, 778 (9th Cir. 2006Thus,a plain reading AR 6302(8) clearly

3 The caurt emphasized, however, that the order reconsidering the court’s earliéoracis
strictly based on thitigation exceptiorof AR 639.02(8), which explicitly permits release of
medical records to the inmate if the records are related to the inmate’s litigétgodecision

however wasnot predicated upon the terms of AR 639.03.1 which states an inmate is prohibited

from possessing medical records “on their person, in their cell or on thanjass otherwise
permitted by court ordegfr (emphasis added)Any order the court might enter under this

subsection (i.e., 639.03.1) could very well require an inmate to demonstrate a compeling|reas

or extraordinary circumstance to overcome the NDOC medical records distmipusihibition.

5
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imposesa mandatorybligation onNDOC to releasemedical recoratopies tanmatesidentified

under the exception spelled out in the operative version of AR &8Blia(ns,ECFNo. 109-8.)

Defendants concedbe current language of AR 62®guablypermitsan exception foy

eligibleinmates to possess copies of their medical recdilsans ECFNo. 37 at4.) Defendars
assert however,that inmate possession of medical records poses safety and sHuna#ig
becauset risks disclosuref the inmate’sconfidentialhealth informatiorto otherprisoners. Id.
at 7. To support their positiorthe Defendantgrovided a 201Teclaration offormer NDOC
Director Greg Cox who identified severakafety and security threataused byan inmates$
medical information beingossessed outside “NDOC Medi¢alWilliams ECFNos 76 & 89)
Harold Wickham, NDOC'scurrent Deputy Director of Operationsalso submitted @020
declaratiorcorroboraing the risksCox attested to (Williams, ECF No. 104-3.)

In Bell v. Wolfish 441 U.S. 520, 5471979), he Supreme Court helcourt must accor
substantial deference to prison administrators’ discretion in the “adoption and@xefpblicies
and practices that, in their judgment, are needed to preserve internal order glidalisod tq
maintain institutional security.’Becaise inmate safety and secunewithin theNDOC's duty
to protect,DefendantsnaintainPlaintiffs and other similarly situated inmatdsould not receiv
copies of their recordslespite the currergxceptionin AR 639 allowing suchinmates to do s¢

(Evans ECFNo. 37at9.)

NDOC administrativeegulations dating back to November 25, 2qi®@hibited inmate

possession of medical recordg§Villiams ECF No. 1091.) This policy wasreaffirmed byan
Administrative Regulationeffective September 16, 2014. (Williams, ECF No. 109-4.)
Unexplainably, on Januadyl, 2018 NDOC Director Dzurenda and Medical Director Aral

approved a revision to AR 639 which adopted the “litigation excepti@Nilliams at ECF No.

D

D
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109-5.) wo months later, Director Dzenda and Dr. Aranas approved therent version of

AR 639 whichcontinued tallow inmate possession of medical reco(iglliams ECFNo. 109+

6; March 1, 2018. Defendants’ counsel were unable to explain the marked change in pbgition

NDOC when th€018 versions ereadopted.For whatever reason, the alleged risks and daf
of inmatepossession of medical records which former Director Cox identified were disd
and in fact ignored.Thus, the NDOGtself adoptedhe very process or procedutaow claims
endangemmatesDzurenda, declaratiohVilliams, ECF No. 104-3).

Interestingly, m May 2019, this court grantgaaintiff Evans authorizatioto posses
copies ofhis recordpursuant to the authority of the court under AR 639.0@&%ans ECF No.
14). The court stayed execution of its order, howeteea)low the Office of the Attorney Gene
to object to this court’s decision; they did not do Subsequent to the entry tfat orderthe
NDOC could not identify a singladverse inmatacidentarising from Evan’s possession of h
medical records in the year sinda fact,Defendants haveresented nspecificevidence oéctual
harm resultingrom anyinmate’s possessiasf medical recordsBecause the NDOC itsaifeated
the“litigation excepion,” and becausBefendants haveot demonstratednyincidents of inmatg
endangerment, theddrt finds it cannot defer to NDOC’s argument against inmate possess
recordsin light of theexplicit authorizatiorof AR 639.02(8).

Defendantdurther submitthat AR 639’s former policy, which only permitted litigating
inmates to have additional supervised visits to their medical files, providesesufaccessor
inmates to litigate their claimand tlusthe current policy iSunnecessat” (Williams ECF No.
104 at2-3.) Howeverpased on the current version of AR 68E)OC’s obligation to provid
inmates copiesf medical recorddoesnot turn on whetheain inmate’gpossession isnecessary

to prosecutéis or her casdutonly whetheran inmates “directly involved” in medicallitigation

ngers

bunte

[92)
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S

D
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which requiresuse oftheir medical records Because the plain reading of the regulatiequires

NDOC to provide copies to innedunder such circumstances, theecessity of an inmate’s

possession, or lack thered ,immaterialto the inquiry.

DefendantslsoexplainedNDOC is“currently’ revising AR 639 to eliminate tHitigation

exception provided to inmates involved in medical litigation, and thastainthe issue i$

imminently noot. Williams ECF No. 104 at 10.) Although Defendants assert AR 639 is

supposediyeing revised, in any everitrticle 11l of the U.S. Constitutioprohibits federal court
from rendering advisory opinionsO’Bremski v. Maass915 F.2d 418, 423 (9th Cir920), cf

Texasv. United States523 U.S. 296, 300 (1998)Defendants havassuredhe court ofthe

implementation othisrevision for more than a yehutcould not commit to anynmediate future

adoptionof the purported revision. & e.g.,Williams ECFNo. 111). Defendants alsdid na
providea copyto the courtshowingwhatthe proposedevision wouldentail Id. While it is
possibleNDOC might alterits regulation to withdraw the exception in the future, it is not be
this court today whamnay or may nobccur withAR 639

The plain meaning of AR 639.02(8) as it currently stands grants inreagegedn
litigation directly involvingmedical records to possess relevant copi¢ke records

B. ISSUE 2: Cost of Duplicating Records For Indigent Inmates (AR 639.02(7)(c))
The next issue is whether an inmate involved in such litigation, if indigent, will be prg

copies of such relevant recorasNDOC expensdt is uncontestedby the partiegshatthe plain

4 Defendants’ argument that revising an Administrative Regulation is supposedly axcompl
process is belied by the fabiat less than two months after adoption of the January 2018 ve
of AR 639( 1/11/2018) that NDOC amended AR 639 again (3/1/2018}litianally, it is
logical to assume that if NDOC now deems an inmate’s possession of his mextiods te be &
security risk, the revision would, presumably, just ertaiklimination of the “litigation
exception.”

174

fore

vided

e
rrsion

L




10

11

12

13

14

15

16

17

18

19

20

2]

22

23

language of AR639.02(7)(c) provides indigent inmates involved in litigation directly involying

their medical records with copies of relevant medical records free of chiaNJeOC expensg

174

The Office of the Attorney General did not contestitherpretatiorof the section which provides

indigent inmates copies of medical records at NDOC expei&sang ECFNo.50 at 3). Asth

117

Plaintiffs in these actions were all graniadormapauperisstatus, each is deemed indigent gnd
thus entitleda pertinent medicatecords at NDOC expense.

V. CONCLUSION

The court’s interpretationf AR 639.02(8) isthatthe plain languagef the Regulation
allows inmates personally involved in litigation directly involving their medicalroecto possess

relevant copies‘as verified by the Attorney General. Furthermore, his court interpret

74

AR 639.02(7)(cto provideanindigentinmateinvolved in such litigation with copies of relevant

recordsat NDOC expense.
Thecourt thugrants thdollowing motions Williams v. Markdviotion to Obtain Medical

Records ECF No. 45) Ruiz. v. NDOC, et aMotion to Obtain Medical Record&CF No. 31)

Lopez v. NDOC, et aMotion to Obtain Medical Record&CF No. 37)andEvans v. Dzurenda

Motion for Caurt to Order Medical Record&CF No. 17).
IT 1SSO ORDERED.

DATED: June 15, 2020.

bt &, Cobb—

William G. Cobb
United States Magistrate Judge

® The interpretation of the Attornéyeneral’s role in “verifing” the relevance of the records t
the actions was not litigated by the partiekwever, it would appear to the court that this
section of the regulation places the Office of the Attorney General in an ueitabtion and
possibly a conflict of interest.




