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| LC v. Cannata

MARKS & KLEIN

Andrew P. Bleiman, Esq.

1363 Shermer Road, Suite 318
Northbrook, lllinois 60062
Telephone: (312) 206-5162
E-mail: andrew@marksklein.com

LEEHIGH, LTD.

Cecilia Lee, Esq.

Nevada Bar No. 3344
Elizabeth High, Esq.
Nevada Bar No. 10082

448 Ridge Street

Reno, Nevada 89501
Telephone: 775.499.5712
Email: c.lee@lee-high.com
Email: e.high@Ilee-high.com

Attorneys for Plaintiff HP Tuners, LLC

UNITED STATESDISTRICT COURT
DISTRICT OF NEVADA

HP TUNERS, LLC, a Nevada limited liability Case No. 3:18-cv-00527-LRH-WGC
company,

Plaintiff, STIPULATION FOR PROTECTIVE
ORDER
VS.

KENNETH CANNATA,

Defendant.

IT IS HEREBY STIPULATED BY AND BETWEEN Plaintiff HP Tuners, LLC, throug
its attorneys, Andrew P. Bleiman, Esq.ARks & KLEIN, and Cecilia Lee, Esg. and Elizabe
High, Esq., EEHIGH, LTD., and Defendant Kenne@annata, through his attorney, Bart Larse
Esq., KOLESAR& LEATHAM, for the entry of the following protective order.

PROTECTIVE ORDER

1. PURPOSES AND LIMITATIONS

Discovery in this action is likely to involvproduction of confidetmal, proprietary, or
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private information for which special protectiomy be warranted. The parties have theref
agreed to the following Protective Order. eTparties acknowledge that this agreement
consistent with Fed. R. Civ. P. 26(c) and LR }261t does not confdslanket protection on al
disclosures or responses teabvery, the protection it affordsom public disclosure and us
extends only to the limited information or itetist are entitled to coifential treatment unde
the applicable legal principles, and it does not presumptively entitle parties to file confid
information under seal.

2. “CONFIDENTIAL” AND “HIGHLY CONFIDENTIAL” MATERIAL

e

F

ore

ential

2.1  “Confidential” material shiinclude the following documents and tangible things

produced or otherwise exchanged: businessrdscand employee files; documents relating

expertise and knowledge, including automotive igndata and data rééal to other types of

vehicles; documents relating to undisclosedlvertising and magkting; management

communications; pricing information; agreements with eng#dgyand non-parties; technical

information about a party’s products or aigéted products; communications and other non-

public documents relating to the business and dealings of the parties.

2.2  "Highly Confidential” material sHia include any document, material, ¢

r

information otherwise meeting the definition of “Confidential,” the disclosure of which to another

party or non-party the disclosing party reasminaelieves would likely result in competitive,

commercial, financial, or other harm to the disclosing party or its clients or potential cl
“Highly confidential” material may include, wittut limitation, proprietargyechnical information
in the nature of hardware design documestsjrce code; proprietary software; license k
generators, and computer passwords.
3. SCOPE

The protections conferred by this agreemeover not only confidential material (a
defined above), but also (1) anyammation copied or extracted from confidential material; (2)
copies, excerpts, summaries, or compilations of confidential material, and (3) any test

conversations, or presentationsgarties or their counsel that migielveal confidential material.

ients.

ey

S

all

mony,
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However, the protections conferred by this agreement do not cover information that is in

the public domain or becomes part of theludbomain through trial or otherwise.
4. ACCESS TO AND USE OF CONFIDENTIAL MATERIAL

4.1 Basic Principles. A receiving party mauonfidential materiahat is disclosed

or produced by another party or by a non-partgdnnection with this case only for prosecuting,

defending, or attempting &ettle this litigation. Coidential material may be disclosed only to t

categories of persons and under the conditions thescin this agreement. Confidential mater

ne

al

must be stored and maintained by a receiving party at a location and in a secure manner that ensures

that access is limited to the persons authorized under this agreement.

4.2

Disclosure of “CONFIDENTIAL” Inform&on or Items. Unless otherwise ordered

by the court or permitted in writing by the desaging party, a receiving party may disclose any

confidential material only to:

(@)

counsel to whom it is reasonably necessandigolose the information for this litigation;

(b)

party to whom disclosure is reasonably necedsarthis litigation, unless the parties agree tha

the receiving party’s counsel afcord in this action, as well as employees

the officers, directorgnd employees (including house counsel) of the receivin

particular document or materigtoduced is for Attorney’s Eyes Only and is so designated;

()

experts and consultants t@hom disclosure is reasonably necessary for

litigation and who have signed the “Acknowledgmhand Agreement to Be Bound” (Exhibit A);

(d)
(€)

confidential material, provided thabunsel for the party retaining the copy or imaging sery

the court, court personnel, acaourt reporters and their staff;

copy or imaging services retained by counsel to assist in the duplicati

instructs the service not to disclose any confidential material to third parties and to imme
return all originals and copies of any confidential material;

V)
necessary and who have signed the “Acknowieelgt and Agreement to Be Bound” (Exhibit A

during their depositions, witnesses in teion to whom disclosure is reasonak

of

this

on of
ice

diately

ly
),

unless otherwise agreed by the designating partyrdered by the court. Pages of transcribed
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deposition testimony or exhibits to depositions that reveal confidential material must be sep
bound by the court reporter and may not be désdoto anyone except as permitted under
agreement;

(g)  the authoor recipientof a documentontaining the information @ custodian or
other person who otherwise possasor knew the information;

(h) mediators or discovenmyasters (and thegupport staff) assisting the above-captionec
action; and

(i) anyotherpeson designated hyritten agreement ahepartiesand thalisclosingpatty,
or byorder ofthe Court.

4.3 Disclosure of “HIGHLY CONFIDENTIAL"Information or ltems. Unless otherwis

ordered by the court @ermitted in writing by the designating party, a receiving party may disc

any Highly Confidential material only to:

arately

this

)

e

lose

(a) the receiving party’s counsel of recandthis action, as well as employees of counsel

to whom it is reasonably necessary to disclose the information for this litigation provided
employees are not also empd@g of the receiving party;

(b) experts and consultants (including qmuter forensic examiners and custodians)
whom disclosure is reasonably necessary for this litigation and who have signe
“Acknowledgment and Agreement to Be Bound” (Exhibit A);

(c) the court, court personnehdcourt reporters and their staff;

(d) the author or recipient afdocument containing the infoation or a custodian or othe

person who otherwise possessed or knew the information;

those

to

d the

-

(e) mediators or discovery mass$ (and their support staff) assisting in the above-captioned

action; and

(f) any other person designated by written agreemigihe parties and the disclosing part

or by order of the Court, where such disclosaneasonably necessary for this litigation and only

after the above named persons have signredAbknowledgment and Agreement to Be Bound”

(Exhibit A).
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4.4 Filing Confidential Material. Bere filin g corfidential material or discussingy

referencingsuch material in court filings, thefiling paty shall conferwith the designatingparty

to determine whether thaesighatingparty will remove the confidential designation, whether the

document can beedacted, or whethea motion toseal or stipulation and proposed order is
warranted.LR IA 10-5 sets forth the procedureatmust befollowed andthe standards thawill
be applied whea partyseeks permission fro the court to filenaerial under seal.

5. DESIGNATING PROTECTED MATERIAL

5.1 Exercise of Restraint and Care in Designating MattmidProtection. Each party

or non-party that designates information or items for protection under this agreement must take

care to limit any such designation to specifi@terial that qualifie under the appropriat

standards. The designating party must desgyifi@t protection only those parts of material,

documents, items, or oral or written communications that qualify, so that other portions

D

of the

material, documents, items, or communicationsvimch protection is not warranted are not swept

unjustifiably within the ambit of this agreement.

Mass, indiscriminate, or routinized designations are prohibited. Designations th
shown to be clearly unjustified or that habbeen made for an improper purpose (e.g.,
unnecessarily encumber or delay the case deredat process or to impose unnecessary expe

and burdens on other parties) expt®e designating party to sanctions. If it comes to a design

party’s attention that information or items thaidesignated for protection do not qualify for

protection, the designating party must promptlyifgcall other parties that it is withdrawing th
mistaken designation.
5.2 Manner and Timing of DesignationsExcept as otherwise provided in th

agreement (see, e.g., second paragraph of sezga) below), or as otherwise stipulated

at are
to
nses

ating

e

is

or

ordered, disclosure or discovanaterial that qualifies for protection under this agreement must

be clearly so designated before or whies material is diclosed or produced.
@) Information in documentary form: .(g, paper or electronic documents a

deposition exhibits, but excludingatrscripts of depositions or othaetrial or trial proceedings)
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the designating party must affix the word “CONFIDENTIAL” or “HIGHLY CONFIDENTIAL”

to each page that contains confidential material. If only a portion or portions of the material on a

page qualifies for protection, the producing party also must cleahyifg the protected portion(s
(e.g., by making appropriatearkings in the margins).

(b)  Testimony given in deposition or in othgretrial or trial poceedings: the partie

and any participating noparties must identify on the rechrduring the deposition, hearing, or

other pretrial proceeding, all protected testimamghout prejudice to their right to so designate

other testimony after reviewing the transcript. Any party or non-party may, within fifteen

after receiving the transcript of the depositiorotirer pretrial proceedinglesignate portions o

the transcript, or exhibits thereto, as confiddnti#f a party or non-party desires to protect

confidential information at trial, the issue should be addressed duernyetktrial conference.
(c) Other tangible items: ghproducing party must affix in a prominent place on

exterior of the container orontainers in which the information or item is stored the w

“CONFIDENTIAL” or “HIGHLY CONFIDENTIAL.” If only a portion or portions of the

U

days
f

the
ord

information or item warrant protgon, the producing party, to the extent practicable, shall identify

the protected portion(s).

5.3 Inadvertent Failures to Designate. tithely corrected, an inadvertent failure to

designate qualified information @ems does not, standing aloneive the designating party’

right to secure protection under this agreenfentsuch material. Upon timely correction of

U)

a

designation, the receiving party must make reasorefugs to ensure that the material is treated

in accordance with the provisions of this agreement.
6. CHALLENGING CONFIDENTIALITY DESIGNATIONS

6.1  Timing of Challenges. Any party oon-party may challenge a designation

of

confidentiality at any time. Unless a prompt challenge to a designating party’s confidentiality

designation is necessary tooad foreseeable, substantial aimhess, unnecessary econorm

burdens, or a significant disruption or delay of the litigation, a party does not waive its ri

NiC

ght to
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challenge a confidentialitdesgnation byelecting not to mount a challenge prompthjter the
original designation is disclosed.

6.2 Meet and Confer. The parties mustkeavery attempt to resolve any dispu
regarding confidential designations without danwvolvement. LR IA 1-3(f) defines “meet an
confer” as a reciprocal requirement which applies to all participants and requires
communication and discussion in good faith. Thygirement may only be satisfied through dirg
dialogue and discussion in a faceface meeting, telephone corgrce, or video conference, an
the exchange of written, electronic, or voice-mail communications do not satisfy this requirg
In accordance with LR IA 1-3(f), a motion regarding confidential designations must inclt
declaration stating all meet-and-confer efforts, including the time, place, manner, and partig
The movant must certify that, despite a sinceferefo resolve or narrow the dispute during t
meet-and-confer conference, thetjgs were unable to resolvermarrow the dispute without cour
intervention. In the event that the parties hawgaged in good faith meet-and-confer effg
regarding confidentiality designations which héaeen unsuccessful in resolving or narrowing 1
dispute without court action, it is the sole respaiigitof the designating party to file a motion t
preserve the confidential designation at issue within fourteen (14) days of the last c¢
conference.

6.3 Judicial Intervention. If the partiescannot resolve a challenge without cou
intervention, the designatingarly shall file and serve a motioto retain confidentialityin
accordancevith Section6.2 above or the confidgality desgnation shalbe waived. The burder
of persuasion imnysuchmotion shall be on the dignatingpaty. Frivolouschallerges,and those
made foran improper purpose (e.g., larassor impose unnecessagxpenses and burdens @
otherpaties) may exposehe dallengingpaty to sanctions. All parties shall continde maintain
themaerialin question as confidential until tleurt rules on thehallenge.

7. PROTECTED MATERIAL SUBPOENAED ORORDERED PRODUCEDIN OTHER
LITIGATION

te
d
direct
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If a party is served with a subpoena or a touler issued in other litigation that compels

disclosure of any information or items designated in this action as “CONFIDENTIAL
“HIGHLY CONFIDENTIAL” that party must: (a) promptly notify the designating party in writi
and include a copy of the subpoeasracourt order; (b) promptlpotify in writing the party who
caused the subpoena or order to issue in the diigatibn that some or adif the material covered

by the subpoena or order is subject to this agreerS8eanh notification shall include a copy of th

is

agreement; and (c) cooperate with respect toadlareable procedures sought to be pursued by the

designating party whose confidential material may be affected.
8. UNAUTHORIZED DISCLOSURE OF PROTECTED MATERIAL

If a receiving party learns that, by inadvertence or otherwise, it has disclosed confic

dential

material to any person or in any circumstanceauthorized under this agreement, the receiving

party must immediately (a) notify in writing the designating party of the unauthorized disclo
(b) use its best efforts to retrieve all unauthatizepies of the protected material, (c) inform t
person or persons to whom unauthedzlisclosures were made of all the terms of this agreen
and (d) request that such person or persoasut® the “Acknowledgment and Agreement to

Bound” that is attached hereto as Exhibit A.

sures,
he
nent,

Be

9. INADVERTENT PRODUCTION OF PRIVILEGED OR OTHERWISE PROTECTED

MATERIAL
When a producing party gives notice to reoc®l parties that certain inadvertent

produced material is subject to a claim of peige or other protection, the obligations of t

y

ne

receiving parties are those set forth in Fed. R. Civ. P. 26(b)(5)(B). This provision is not intended

to modify whatever procedure may be established in an e-discovery order or agreeme

ont that

provides for production without prior privilege reviehhe parties agree to the entry of a non-

waiver order under Fed. R. E\vi502(d) as set forth herein
10. NON TERMINATION AND RETURN OF DOCUMENTS
Within 60 days after the termination of this action, including all appeals, each rece

party must return all confidentiadaterial to the producing parincluding all copies, extracts an

2iving

d
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summaries thereof. Alternativelihe parties magpgree upon approjte methods of destruction,
Notwithstanding this provision, counsel are entitledetain one arhival copy of all documents
filed with the court, trial, deposition, and hegrtranscripts, correspondee, deposition and trial
exhibits, expert reportattorneywork product, ad consultant andxpert work product, even if
such maerials contan confidential material. Theonfidentiality obligations imposedy this
agreement shall remain éffect until a designatingpaty ageesothawise in writing or a court

orders otherwise.

DATED this 5th dayof June, 2019. DATED this 5th dayof June, 2019.
LEEHIGH, LTD. KOLESAR& LEATHAM

[s/ Elizabeth High, Esq. /sl Bart Larsen, Esq.

CECILIA LEE, ESQ. BARTLARSEN, ESQ.

ELIZABETH HIGH, ESQ. Attorney for Defendant, Kenneth Cannatal

MARKS & KLEIN

[s/ Andrew P. Bleiman, Esq.
ANDREW P. BLEIMAN, ESQ.
Attorneys for Plaintiff HP Tuners, LLC

ORDER

Paragraph 4.4 - Filing Confidential Material: Any motion regarding filing confidential information and motions to seal
shall also comply with the requirements of Kamakana v. City and County of Honolulu, 447 F.3d 1172 (9th Cir. 2006)
and Center for Auto Safety v. Chrysler Group, LLC, 809 F.3d 1092, 1097 (9th Cir. 2016).

Paragraph 10 - Non Termination and Return of Documents: The Protective Order is modified to reflect that although
the parties may agree to be bound by the confidentiality terms of this Order beyond the conclusion of this lawsuit,
the dismissal of this action will terminate the jurisdiction of this court.

IT IS SO ORDERED.
DATED: June 6, 2019.

UNITED STATES MAGISTRATE JUDGE




