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blogical Diversity v. Berhnhardt et al

UNITED STATESDISTRICT COURT
DISTRICT OF NEVADA

CENTER FOR BIOLOGICAL

DIVERSITY,

Plaintiff, STIPULATED SETTLEMENT
AGREEMENT

Case N03:20cv-00333KJD-CLB

V.
DAVID BERNHARDT, in his official
capacity asSecretary of the United States
Department of the InterioAURELIA
SKIPWITH, in her official capacity as
Director of the U.S. Fish and Wildlife Servi
U.S. FISH AND WILDLIFE SERVICE
Defendants.

Plaintiff Center for Biological Diversity‘Center”)and Defendants David Bernhardt, in his offi

official capacity adDirector of theUnited States Fish and Wildlife Servi€&ervice”), andthe
Service(collectively, “Defendants”), who, by and through their undersigned counsel, S
follows:

WHEREAS, onJune 27, 2014, the Servipeceived a petition requesting that the dis

of Oasis, Nevada, in ttsuthwest cornasf Section 27, T. 36., R. 66 E.Mount Diablo Base

Meridian (MDB&M), in Elko County Nevada be listed as an endangespdciesunder th

Endangered Species ACESA”), 16 U.S.C. 8§ 153t seq., on an emergency basis;

information presented and did not find that$pecies warranted ergency listing under the ES

This Stipulated Settlement Agreement (“Agreement”) is entered into by ancdiet

capacity as Secretary of the United Statesadtepent of the InteriorAurelia Skipwith,in her

population segment of relict dadee(ictus solitaries) located aBig Spring about 4 miles south

WHEREAS, on August 25, 201the Serviceespondedo the petitiorthatit reviewed the
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WHEREAS,on April 10, 2015the Service issued¥®-day findingpursuant to 16 U.S.

8 1533(b)(3)(A), concludinghat the petition presented substantsientific or commerci

informationindicating that listing theelict daceunder the ESA may be warrantede 80 Fed.

Reg. 19259 (April 10, 2015);

WHEREAS, onNovember 20, 2013he CentesentDefendantsa letterstaing its inten
to file suit to compel the Serviceigsue a 12nonth finding pursuantto 16 U.S.C. § 1533(b)(3
as to whether listing the relict dace under the ESA is warranted, not warraniedyanted b
precluded

WHEREAS, onJanuary 172020, the Service sent a responsinéoCenter’siotice lettg
explaining thatan updated workplaffor species listingsincluding the relict daceyas issuedn

2019, in which the Service set fortheprioritized actionsin accordance with it®rioritizatior

Methodology, 81 Fed. Reg. 49248 (July 27, 20hé¥ed on the conservation needthekpecies

the Service'dield office workloads, and a $2 millimeduction inthe Service'sisting budgetfter

creation of its 2016 workplan;
WHEREAS, under th&ervice’supdated2019 National Listing Workplan, the Servise
forth a target t@omplete a 12-month finding for the relict dace by the driiszal Year 2020;
WHEREAS, onJunel, 2020the Centefiled a complaint in the aboveaptioned action
conpel the Service tassue a 1zZnonth finding as to whether the listing of the relict da

warranted, not warranted, or warranted but precluded

WHEREAS, the parties, through their authorized representatives, and withg

admission or finahdjudication of the issues of fact or law with respethécCenter'slaims, hav

reached a settlement that they consider to be a just, fair, adequate, and equitablenre$oigti

disputes set foin in the Center’s amplaint;
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WHEREAS, the parties age that settlement of this action in tmanneris in the publi
interest and is an appropriate way to resolve the dispute between them;

NOW, THEREFORE, the parties hereby stipulate and agree as follows:

1. On or before November 30, 2020, the Service shall submit to the Office
Federal Register for publication a-frfbnth finding as to whether listing the relict dag
warranted under the ESA, 16 U.S.C. § 1533(b)(3)(B);

2. The order entering this Agreement may be modified by the Court upon goo
shown, consistent with the Federal Rules of Civil Procedure, by written stypulaiween tf
parties filed with and approved by the Court, or upon written motion filed by one of thes
and granted by the Court. In the evinatt either party seeks to modify the terms of this Agree
including the deadline specified in paragraph 1, or in the event of a dispute arisingraedating
to this Agreement, or in the event that either party believes that the other pdatjella® compl
with any term or condition of this Agreement, the party seeking the modificatiemgahs
dispute, or seeking enforcement shall provide the opiaety with notice of the clainof
modification The parties agree that they will meet aodfer (either telephonically or in pers
at the earliest possible time in a gdadh effort to resolve the claim before seeking relief
the Court. If the parties are unablerésolve the claim themselves, either party may seek|
from the Court.

3. In the event thahe Servicdailsto meet the deadline specified in paragraph
hasnot sought to modify this Agreemethe Center'dirst remedy shall be a motion to enfq
the terms of this Agreement, after following the dispute resmiyirocedures described abq
This Agreement shall not, in the first instance, be enforceable through a proceedigtéong

of court.
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4. This Agreement requires only that the Service take the action specified in p§

ragra

1. No provision of this Agreement shall be interpreted as, or constitute, a cominime

requirement that Defendants take action in contravention of the ESA, the AdaivesProcedu
Act (“APA”), or any other law or regulation, either substantive orcpdural.Nothing in thi
Agreement shall be construed to limit or modify the discretion accorded to theeSnthe ESA

the APA, or general principles of administrative law with respect to the procedire$aiowe

e
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in making any determination required herein, or as to the substance of any determnaalgon

pursuant to paragraph To challenge any final determination issued in accordance wit

h this

Agreementthe Center will be required to file a separate action, and Defendants reserghthe ri

to raise anypplicableclaims or defenses in response thereto.
5. The obligations imposed on the Service under this Agreement can g

underaken using appropriated funds. No provision of this Agreement shall be intdrpsete

nly be

=

shall constitute, a commitment @quirement that the United States is obligated to pay fonds

take any action in contravention of the Abgficiency Act, 31 U.S.C. § 1341, or any o
provisions of law.

6. No part of this Agreement shall have precedential value in any litigation
representations before any court or forum or in any public setting. No party shall
Agreement or the terms herein as evidence of what does or does not constitutanabl
timeline forissuing a 12-month listing decision for any petitioneecss

7. Nothing in this Agreement shall be construed or offered as evidence

proceeding as an admission or concession of any wrongdoing, liability, or any issueoofdac

concerning the claims settled under this Agreement or any similar ddaought inthe future b
any other partyExcept as expressly provided in this Agreement, the parties do not w

relinquish any legal rights, claims, or defenses they may g Agreement is executed for
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purpose of settlinghe Center’'s emplaint, and nothing herein shall be construed as pre(

having preclusive effect in any other context.

redent

8. The parties agree that this Agreement was negotiated in good faith and it canstitute

a settlement of claims disputed by the parfigsentering into this Agreement, the parties dq
waive any legal rights, claims, or defenses, except as expressly stated THaseligreemer
contains all of the terms of agreement between the parties concémmi@gnter’'s amplaint, an
is intended to be the fihand sole agreement between plagties with respect therefbhe partie
agree that any prior or contemporaneous representations or undergaotaglicitly containg
in this written Agreement, whether written or oral, are of no further legal atabtpiforce ¢

effect.
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9. The undersigned representatives of each party certify that they are fully aedhoriz

by the party or parties they represent to agree to the terms and conditionsAgiré@sient ari
do hereby agree to the ternherein. Furthereach party, by and through its undersig
representative, represents and warrants that it has the legal power anityaotleater into th
Agreement and bind itself to the terms and conditions contained in this Agreement.

10. The terms of this Agreeméeshall become effective upon entry of an order b

Court approving the Agreement.

11.  Upon approval of this Agreement by the Court, all counte@Centersomplaint

shal be dismissed with prejudice. Notwithstanding the dismissal of this adtawever, th

parties hereby stipulate and respectfully request that the Court retain jurisdictomerte

compliance with the terms of this Agreement and to resolve any motions to modifyesns.

See Kokkonen v. Guardian Life Ins. Co. of Am., 511 U.S. 375 (1994).

Respectfully submitted this 5lay of September 2020.

d
yned

S

y the

e

e




O 0 N O W b WD =

N DD NN N N N N N M e e e e e e
O N O kA WD =R O O 0NN N TR W= O

Case 3:20-cv-00333-KJD-CLB Document 18 Filed 09/15/20 Page 6 of 6

PLAINTIFF CENTER FOR BIOLOGICAL
DIVERSTY

/s/ Christopher W. Mixson

Christopher W. Mixson

Nevada Bar No. 10685

Wolf, Rifkin, Shapiro, Schulman & Rabkin
LLP

5594-B Longley Lane

Reno, Nevada 89511

775-853-6787

cmixson@wrslawyers.com

Attorneys for Plaintiff

DEFENDANTSDAVID BERNHARDT,
AURELIA SKIPWITH, AND THE UNITED
STATESFISH AND WILDLIFE SERVICE

JEAN E. WILLIAMS, Deputy Assistant
Attorney General

SETHM. BARSKY, SectionChief
'"MEREDITH L. FLAX, AssistantSectionChief

/s Michelle M. Spatz

MICHELLE M. SPATZ

D.C. Bar No. 1044400

Trial Attorney

United States Department of Justice
Environment & Natural Resources Division
Wildlife and Marine Resources Section
P.O. Box 7611, Ben Franklin Station
Washington, D.C. 20044-7611

Tel: (202) 5989741

Fax: (202) 305-0275

E-mail: michelle.spatz@usdoj.gov

Attorneys for Defendants

UNITED STATESDISTRICT JUDGE

September 30, 2020

DATED:




