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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW HAMPSHIRE

MEDIA DIGITAL INC.,
Plaintiff,
v Civil Action No. 1:12-CV-00313-JL

TOSHIBA AMERICA INFORMATION
SYSTEMS, INC.,

Defendant.

N N N N N N N N N N N

PROTECTIVE ORDER

The Court issues this Protective Ordeffaailitate document disclosure and production
under the Local Rules of this Court and the FddReues of Civil Procedure. Unless modified
upon proper application to this Court, this Ordeall remain in effect through the conclusion of
this litigation. This Protective Order is specifacthe facts and circumstances of this litigation
and the provisions of this Protective Order shall not be applied against any party in any other
litigation for purposes of arguirthe appropriateness of the provisiaighis Protective Order to
any other litigation.

In support of this order, the Court finds that:

a. Documents or information containing adehtial proprietary and business information
and/or trade secrets (“Confidential Infortnoa,” “Highly Confidential Information,” and
“Attorney Eyes Only - Source Code”) is liketo be disclosed or produced during the
course of discovery in this litigan by both parties and non-parties;

b. The parties and non-parties to this liigatmay assert that public dissemination and
disclosure of Confidential Information, HighConfidential Information, or Proprietary

Source Code could severely injure or dgmahe party or non-py disclosing or
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producing the Confidential Information, HighGonfidential Information, or Proprietary
Source Code, and could place that partgan-party at a competitive disadvantage;

To protect the respectivet@énests of the parties and nomipes, and to facilitate the
progress of disclosure and discovery iis ttase, the following Order should issue:

IT IS THEREFORE ORDERED THAT:

This Protective Order shall apply to afarmation, documents, and/or things subject to
discovery in this action (“Bicovery Material”) which coain proprietary, confidential
and/or commercially sensitive informatioas well as pleadings, testimony and other
information, documents and/or thingkesignated CONFIDENTIAL, ATTORNEYS’
EYES ONLY, and/or ATTORNE®’ EYES ONLY — SOURCECODE. As used herein,
“Producing Party” shall refer to any parincluding the parties tthis action and non-
parties, who disclose and/or produce angddvery Material in tis action. “Receiving
Party” shall refer to the parties to this action who receive Discovery Material from a
Producing Party. “Outside Counsel” shall mediorneys who are not employees of any
named Party to this action any Related Entity, but who are retained to represent or
advise a named Party to this action oy &elated Entity, including support personnel;
contract attorneys; paralegalsonsultants; legal secretaries; legal clerks; and technical
advisors. A “Related Entity” is defined inishOrder as any parent, subsidiary or other
legal business entity owned controlled by a common parent.

Documents, discovery responses, orirtesty containing Confidential Information,
Highly Confidential Information, or Attornejtyes Only - Source Code disclosed or
produced by any Producing Party in thiightion are referred to as “Protected
Materials.” Except as otherse indicated below, all doclents, discovery responses, or
testimony designated by the ProducingtyPas “CONFIDENTIAL,” “ATTORNEYS’
EYES ONLY” or “ATTORNEYS’ EYES ONLY- SOURCE CODE,” and which are
disclosed or produced to the attorneys for the other parties to this litigation, are Protected

Materials and are entitled to confidential treatment as described below.



Protected Materials shall not include (a) materthat on their face show that they have
been published to the general public, (b)woents that have been submitted to any
governmental entity without request forondidential treatment, (c) source code
distributed to the open source community, ifdprmation that the Receiving Party can
demonstrate that it has derived independeuntiilgout reference to the Protected Material,
and (e) information that the Receivingrfyacan demonstrate was disclosed to the
Receiving Party by a third party who lawfultyptained such information without breach

of a confidentiality agreement.

Protected Materials and any information eamtd therein shall be used solely for the
prosecution of this litigationIn the event a Party wishesuee any Protected Materials

in any affidavits, briefs, memoranda of law,ather papers filed ith the Court in this
litigation, such Protected Materials used thehall be filed witlthe Court pursuant to

Local Rule 83.11.

At any time after the delivery of Protected Materials, counsel for the Receiving Party or
Parties may challenge the confidentialtigsignation of all or any portion of the
Protected Materials by providing written troe thereof to counsel for the Producing
Party. The challenging Party mwestplain the basis for its bef that the confidentiality
designation was not proper anuist give the Producing Pgran opportunity to review

the designated material, to reconsider theuonstances and, if no change in designation
is offered, to explain the basfor the chosen designation. party that elects to press a
challenge to a confidentiality designation after considering the justification offered by the
Producing Party may file and serve a motion imittourteen (14) days after delivery of

the written notice that identifies the challengedterial and sets forth in detail the basis
for the challenge. Each such motion must be accompanied by a competent declaration
that affirms that the movant complied withe meet-and-confer requirements set forth
above, and that sets forth with specificitije justification fo the confidentiality

designation that was given byetliProducing Party in the meatd confer process. The



burden of persuasion in any such challepgeceeding shall be on the Producing Party.
Until the Court rules on the challenge, all partshall continue to afford the material in
guestion the level of protection to whidhis entitled underthe Producing Party’s
designation.

Confidential Treatment. Protected Mateyiahd any informationonitained therein shall
not be used or shown, disseminated, copedn any way communicated to anyone for
any purpose whatsoever, except as provided fohisnOrder. Protected Material shall
only be used for the purposes of preparatioal, and appeal of this action. Protected
Material shall not be used under any circums¢gnn conjunction witlpatent licensing,
other patent litigationthe prosecution of any et application or any other patent filing
potentially affecting the claims of a patentpatent application, or for any other purpose.
“Confidentialinformation” asused herein refers to nonipie, sensitiveor confidential
information, the disclosure of which theoducing Party contendsould cause harm to
the business operations of the disclosingypartprovide improper advantage to others,
including, but not limited to, trade secrets within the meaning of the Uniform Trade
Secrets Act and information that concernsedates to (i) sales anarketing, (ii) design,
manufacturing or research and development, or (iii) technical characteristics of products
or manufacturing processes. Any documémdt contains Confidential Information
should be so designated by tAeoducing Party at the tingf disclosure by placing the
notation “CONFIDENTIAL” on every page of eaclocument so designated. In the case
of Confidential Information disclosed inreon-paper medium (e.g., videotape, audiotape,
computer disks, electronic message, )etthe notation “CONFIDENTIAL” shall be
affixed to the outside of the medium and its eamér, if any, so as to clearly give notice
of the designation.

Protected Materials marked CONFIDENTIA&nd any information contained therein,

shall be disclosed only to the following persons:



(a) Outside Counsel of reabin this action for theparty or parties receiving
Protected Materials or any information contained therein;

(b) Employees of Outside Counsel of net@ssigned to and necessary to assist
such counsel in this action;

(c) Three employees of the Receiving Party who agree to be bound by the terms
of the Protective Orddyy executing Exhibit A;

(d) Outside technical or igation consultants and exp® including their support
and clerical personnel, whare engaged by the party parties receiving Protected
Materials for the purposes of this litigation and who are designated by each party
respectively pursuant to paragraph 14 below;

(e) Outside vendors that provide phatpging, document processing, translation
or graphics services to Outside Counseldsist such counsel in the preparation and trial
of this action;

() Jury or trial consultants retained for the purpose of trial preparation in the
above-captioned litigation, theemployees, and any mock jurors engaged by such jury or
trial consultants in connection with trialggaration in the above-captioned litigation;

(g) Any person who was an author, addee, or an intended recipient of the
Protected Material,

(h) As to Protected Materials of theoducing Party, any witness of the Producing
Party;

(i) The Court, jury, and court personnel; and

()) Any other person with the prior wien consent of the Producing Party.

“Highly Confidential Informaion” as used herein refert® non-public, sensitive or
confidential information, the disclosure of wwh to employees of the Receiving Party the
Producing Party contends could cause hariihéobusiness operations of the disclosing
party or provide improper advantage to eshencluding, but not linted to, trade secrets

within the meaning of the Uniform Trade Setsr Act and information that concerns or
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relates to (i) design, manufacturing orsearch and development, (ii) technical
characteristics of products or manufacturinggasses, (iii) financial performance, (iv)
manufacturing or other costs of doing bussgeor (v) licenses or other confidential
agreements. Any document that contains Higbonfidential Information should be so
designated by the ProducingrBaat the time of disckure by placing the notation
“ATTORNEYS’ EYES ONLY” on every page of each document so designated. In the
case of Highly Confidentiallnformation disclosed in a non-paper medium (e.g.,
videotape, audiotape, computer diskslectronic message, etc.), the notation
“ATTORNEYS’ EYES ONLY” shall be affixedo the outside of the medium and its
container, if any, so as to cliagive notice ofthe designation.

Protected Materials marked “ATTORNEY EYES ONLY,” and any information
contained therein, shdle disclosed only to the following persons:

(a) Outside Counsel of reabin this action for theparty or parties receiving
Protected Materials or any information contained therein;

(b) Employees of Outside Counsel of net@ssigned to and necessary to assist
such counsel in this action;

(c) Outside technical or litigation cortants and experts, including their support
and clerical personnel, whare engaged by the party parties receiving Protected
Materials for the purposes of this litigation and who are designated by each party
respectively pursuant to paragraph 14 below;

(d) Outside vendors that provide pbodpying, document processing, translation
or graphics services to Outside Counseldsist such counsel in the preparation and trial
of this action;

(e) Jury or trial consultants retained for the purpose of trial preparation in the
above-captioned litigation, theemployees, and any mock jurors engaged by such jury or

trial consultants in connection with trialggaration in the above-captioned litigation;
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() Any person who was an author, addess or an intended recipient of the
Protected Material,

(g) As to Protected Materials of thedducing Party, any witness of the Producing
Party;

(h) The Court, jury, ad court personnel; and

(i) Any other person with the prior wien consent of the Producing Party.

The Producing Party may designate Discy Material as “ATTORNEYS' EYES
ONLY — SOURCE CODE?” if it comprises or inadles confidential, prietary and/or
trade secret source code (“Proprietary So@ode”). As used herein, the term “source
code” means computer instructions and dhghnitions expressed in a form suitable for
input to an assembler, compiler, other translator. Nothgnin this Order shall obligate
the parties to produce any source code oaaan admission that any particular source
code is discoverable. However, if Disery Material designad as ATTORNEYS’
EYES ONLY — SOURCE CODE is produced, it $hde subject to the following
provisions:

(a) Any source code that is producedlshe made available for inspection in
electronic format at: the Washington, Ddifice of Finnegan, Henderson, Farabow,
Garrett & Dunner, LLP where the Produciigarty is Toshiba America Information
Systems, Inc. or the office of Friedm&uyder & Cooke P.C. where the Producing Party
is Media Digital, Inc. upon te(10) court days notice forekirst inspection, and five (5)
court days notice for each subsequerspattion, from the Receiving Party without
restriction on the number of inspections leag as the requests are reasonable. The
inspection shall occur on court days between the hours of 8 a.m. and 7 p.m;

(b) The source code will be madevailable by the Producing Party for
inspection by the Receiving Party’s Outside Counsel, consultants, or experts in a private
room on a stand-alone computer (“the Sooee Computer”) andithout interference

from the Producing Party or its counsel. eT$ource code will be made available in the



format in which it is kept in the ordinagourse of business. The Receiving Party shall
not copy, remove, or otherwise transfer anyrse code from the Source Code Computer
including, without limitation, opying, removing, or &msferring the sourcede onto any

other computers or peripheral equipment, except to a non-networked printer provided by
the Producing Party, as described belowhe Receiving Party shall not transmit any
source code in any way from the office thie Producing Party’s Outside Counsel of
record and will upon request agree to visaapection of items brought into the Source
Code Computer room;

(c) The Receiving Party’s Outside ohsel of record and designated
consultant or expert may ke printouts of source codesing the non-networked printer
provided by the Producing Party. Such poaots will be limited to 100 pages in the
aggregate with no more than 10 consecutive pbageg printed regardless of the number
of times the source code is viewed. Thedercing Party shall make a copy of each page
of the source code that is printed out by the Receiving Party. This copy shall including
an appropriate production number and designation “ATTORNEYS’ EYES ONLY —
SOURCE CODE.” The Producing Partyaflhprovide a desigriad and production
numbered paper copy of the source codetquiinto the person grersons conducting the
source code review, on the sauoh@y as the review occur?roducing Party shall also
provide a designated and prodoatinumbered paper copy of the source code to counsel
for Receiving Party within fivg5) court days aér the review;

(d) The Receiving Party’s Outside otnsel of record and designated
consultant or expert shall maintain and store the paper copy of the source code (which
includes copies of source code printoygg)duced under paragraph 11(c) above at their
offices in a manner that prevents duplication of, transmittal from, or unauthorized access
to the source code, includingithout limitation, sbring the source code a locked room

or cabinet at all times when it is not in use, and shall return each paper copy of the source
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code produced under paragraph 11(c) to the Producing Party at the conclusion of this
action;

(e) The Receiving Party shall not createcglonic images of the source code
from the paper copy for use on a computer (stwall not scan the source code to a PDF)
and shall not reproduce the source code inveany (e.g. shall not re¢pe the source code
into a word processing document or email)his paragraph 11(e) notwithstanding, the
Receiving Party’s Outside Counsel of recondy make no more than two (2) paper
copies of the source code provided by tAroducing Party under paragraphs 11(c).
These copies shall be stored in a mannat flevents duplication of or unauthorized
access to the source code, including, withiomitation, storing the source code in a
locked room or cabinet at all times whensitnot in useand shall be returned to the
Producing Party at the conslon of this action; and

() The Receiving Party’s Outside Counsehy disclose the copies of the
source code produced or created under papagr 11(c) and 11(enly to individuals
specified in paragraph 12 below.

Protected Materials designated asTTORNEYS' EYES ONLY - SOURCE CODE”
may only be disclosed to:

(a) Outside Counsel of record in thastion for the party oiparties receiving
Protected Materials or any infoation contained therein;

(b) Employees of Outside Counsel of ret@ssigned to andenessary to assist
such counsel in the prepamatiand trial of this action;

(c) Outside technical ortigation consultants and exp& including their support
and clerical personnel, whare engaged by the party parties receiving Protected
Materials for the purposes of this litigation and who are designated by each party

respectively pursuant to paragraph 14 below;



13.

(d) Outside vendors that gride document processingaislation or graphics
services to outside counsel &ssist such counsel in tipgeparation and trial of this
action;

(e) Jury or trial consultants retained fihe purpose of trial preparation in the
above-captioned litigatioand their employees;

(f) Any person who was an authaof the Protected Material;

(g9) The Court, jury, ad court personnel; and

(h) Any other person with the prior itten consent of the Producing Party.

Any counsel, employee, expert, consultanbtbeer representative, agent or affiliate of
Media Digital who reviews information dgnated by Toshiba America Information
Systems, Inc. as “ATTORNEYS’' EYE®NLY” or “ATTORNEYS’ EYES ONLY -
SOURCE CODE” shall not participate directly iodirectly in the drafting of claims in

the prosecution of or in support of the postion of any patent application, reissue
proceeding, or reexamination of a patent for a patent that is directed to technology: (1)
disclosed within such designated information(rdisclosed in orelated to the patents-
in-suit for a period beginning upon the persofirst review of designated information
and ending three years after (1) that persomsisreview of the designated information, or
(2) the final termination of #litigation, whichever is tar, unless the Producing Party
agrees otherwise (the “Restricted PeriodPurthermore, any couek employee, expert,
consultant or other representative, agent or affiliate of Media Digital Corponation
reviews information designated by Toshiba America Information Systems, Inc. as
“ATTORNEYS’ EYES ONLY” or “ATTORNEYS’ EYES ONLY - SOURCE CODE”

will not participate directly oindirectly in the design, del@ment, architecture, sales,

or marketing of any product that competes with the Toshiba America Information
Systems, Inc. accused products or technein this case nor provide any opinions,

advice, or consultations relating to thecused products for a period beginning upon the

10
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first review of designated information and ending at the final termination of the litigation,
unless the party agrees otherwise.
Prior to disclosing any Proted Materials to outside tecluai or litigation consultants
and experts identified in paragrhs 8(d), 10(c) or 12(c), tiparty seeking to disclose the
information under these paragraphs shall: héhe each outside expent consultant sign
a document in the form of Exhibit A heoetand (2) provide thBroducing Party (whose
confidential information is at issue orhw produced the information) with: (i) the
person’s name; (ii) the person’s present emplayet title, (iii) an upto-date curriculum
vitae of the person; (iv) an identification afly work performed by that person for or on
behalf of any party in thisction within the four-year pe&d before the filing of this
action; (v) a list of cases in which the exparconsultant has tesefl at deposition, at a
hearing, or at trial within # last four years; and (vg general identification of the
Protected Materials that it seeks to disclose (for example, and without limitation, all
Protected Materials, only “Confidential” infmation, only designated information that is
technical in nature, or onlyon-technical designatedformation). Within ten (10) court
days of submission of this information tlee Producing Party, the Producing Party may
object to the proposed outsidepext or consultant on a reasblebasis, or, if it believes
in good faith that it needs more informaticancerning the proposedert or consultant
to make a decision about whet to object, may request suatiditional information as it
believes necessary for the decision. tile Producing Party requests additional
information about the individuab whom the information iproposed to be disclosed, the
deadline for the Producing Party abject to the disclosure the later of: (a) five (5)
court days after the information is provideat, (b) five (5) court days after the party
seeking to disclose the confidential infaton declines to provide the requested
information.

(@) If an objection to disclosure is made within the time required, the parties

shall meet and confer within five (6purt days and, if not resolved, the paségeking to

11
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16.

17.

18.

disclose the information must file a motiogeking permission from the Court to do so.
In any such proceeding, the Party opposing dsscko to the expert all bear the burden
of proving that the risk of harm that tlggsclosure would entail (under the safeguards
proposed) outweighs the Receiving Party’s nieedisclose the Protead Material to its
expert.

(b) Where an objection is made, no siurdiormation shall be disclosed to the
consultant or expert until the objectimwithdrawn or resolved by the Court.
Nothing in this Protective Order shall baunsel from rendering advice to their client
with respect to this litigation and, in the course thereof, relying upon any Protected
Materials, provided that couslsdoes not disclose Protedt Materials in a manner not
specifically authorized undéhis Protective Order.
The term “copy” as used herein means pingtographic, mechanical or computerized
copy or reproduction of any document or thingaoy verbatim transcript, in whole or in
part, of such document or thing.
To the extent that Protected Materials imiormation contained therein is used in
depositions, at hearingst, at trial, such documents or information shall remain subject to
the provisions of this Order, along withetltranscript pages of the deposition testimony
and/or trial testimony referring to the Reoted Materials or information contained
therein.
Any court reporter or transcriber who repantgranscribes testimony in this action shall
keep all information designated as suahder this Order confidential and shall not
disclose it except pursuant to the terms of @rider. Any notes oranscriptions of such
testimony (and any accompanying exhibits) will be retained by the reporter or delivered
to counsel of record Notwithstanding the foregoing, depii@en exhibitsdesignated as
“ATTORNEYS’ EYES ONLY - SOURCE CODE” sl be collected ugpn conclusion of
the deposition and retained by the ReceivingtyRPaather than the court reporter or

transcriber.

12
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Any disclosing party onon-party may designate tesony on oral deposition as
“CONFIDENTIAL,” “ATTORNEYS’ EYES ONLY,” or “ATTORNEYS’ EYES ONLY

- SOURCE CODE” under the terms of thisd@r by (i) so statingn the record during
the deposition, or (i) by notifying the otherrpas in writing of the portions of such
testimony to be so designated within ten (B@urt days of receipt of the official
transcript by the deponent or deponent'surgel, whichever is earlier. Testimony
provided during a deposition shall be teshas “ATTORNEYS’ EYES ONLY” until
such written notification is received, ornb written notification is provided, until the
expiration of the ten (10) court day periodith regard to designations made during the
deposition, the designating pahall have the right to ekude from the deposition all
persons not entitled undé¢his Order to view or receive such confidential information
before the taking of such testimony. dfdisclosing party or non-party promptly and
timely determines that it inadvertently failexproperly designateonfidential testimony,

it may do so by giving notice tall parties, who shall thereafter treat the materials
pursuant to the provisions of this OrdernyAtranscript portion tht contains testimony
so designated shall be labeled in &ibe manner with the “CONFIDENTIAL,”
‘“ATTORNEYS’ EYES ONLY, or “ATTORNEYS’ EYES ONLY - SOURCE CODE”
legend, and if requested by the designating party, shall be bound in a separate, sealed
volume by the court reporter. If either pantyends to offer any evidence at trial based
on Attorney Eyes Only - Source Code, bothtipa hereby agree to jointly move the
Court to take appropriate measures to pkeséne confidentiality of the Attorney Eyes
Only - Source Code to the extent reasonably practicable.

Inadvertent or unintentional productioof documents or il@ermation containing
Confidential Information, Highly Confidentidinformation, or Attorney Eyes Only -
Source Code that are not designat€ONFIDENTIAL,” “ATTORNEYS’' EYES
ONLY,” or “ATTORNEYS’' EYES ONLY — OURCE CODE” shall not be deemed a

waiver in whole or in part cd claim for confidential treatment.

13
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22.

23.

The party or parties receiving Protected Malke shall not underrgy circumstances sell,
offer for sale, advertise, or publicize Prdggt Materials or any information contained
therein.

Nothing in this Protective Order shall precladg party to this lasuit or its attorneys
(@) from showing a Protected Docume designated as “CONFIDENTIAL,”
“ATTORNEYS’ EYES ONLY,” or “ATTORNEYS’ EYES ONLY — SOURCE CODE”
to an individual who either prepared the Bodéd Document or reviewed it prior to the
filing of this action, or (b) from disclosing aising, in any manner or for any purpose, its
own Protected Document designated “BONFIDENTIAL,” “ATTORNEYS’ EYES
ONLY,” or “ATTORNEYS’ EYES ONLY — SOURCE CODE.” Notwithstanding any
designation of Protected Daoent by a Producing Party under this Order, any witness
may be shown at a deposition, and examioned any Protected Document that the
witness authored or @viously received. The witness ynalso be shown at a deposition,
and examined on, any Protected Documeniuch specific documeary or testimonial
evidence indicates (i) that the Protectedciment was communicated to or from the
witness, or (ii) that the iness was involved in the speciimatter(s) addressed in the
Protected Document, or if the Producing Pat the Protected Document agrees. In
addition, the Producing Party’sd®ected Materials may be showithout restriction to a
witness designated to testify for the ProdgcParty pursuant to Federal Rule of Civil
Procedure 30(b)(6).

This Order does not affect or alter a PraaydParty’s rights torefuse to disclose
information properly subject to the attorneyedi privilege or the attorney work-product
doctrine. If a partythrough inadvertence, produces or pdeg discovery that it believes
is subject to a claim of attorney-client pregjle, work product imomity, or is otherwise
protected from disclosure, the Producingtyanay give prompt and timely written
notice to the Receiving Party or Partiesttlthe document is subject to a claim of

attorney-client privilege, work-product imunity, or other protection from disclosure,

14
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25.

and request that the discovery be retutioeitie Producing Party. The Receiving Party or
Parties shall within five (5) court daystwen to the Producing Party such discovery.
Return of the document by the Receiving Yatall not constitute an admission or
concession, or permit any inference, that tegirned document othing is, in fact,
properly subject to a claim of attorney-clignrivilege, work-producimmunity, or other
protection from disclosure, nor shall it foresé any party from mowng the Court for an
order that such document or thing has been improperly designated or should be
discoverable and/or usable this action. Inadvertenproduction or disclosure of
documents or information subject to the ateyHelient privilege, work product immunity
or any other applicable priege shall not constitute a waivof, nor a prejudice to, any
claim that such or related material psivileged, or protected by the work product
immunity or any otheapplicable privilege.

In the event that a party reasonably beli¢givas due to a confidéality obligation owed

to a non-party, it cannot produce certain information (“Restricted Information”) in this
action, said party shall within fourteen4jldays of discoveringuch obligation (i)
provide written notification tahe non-party that Restrictddformation is subject to
disclosure in this action, ar{d) provide the norparty with a copy of this Order. When
such written notice is given to the non-pathg disclosing party Wiadvise the potential
Receiving Party that such notice has beenrgivEhe non-party shall have fourteen (14)
days from receipt of the written notice in whito seek relief from the Court if the non-
party so desires. If the fourteen (14) dayapse without the third party seeking relief
from the Court, the party from which produstiis requested may (a) seek a protective
order from the Court, or (b) produce the rexjad Restricted Information in accordance
with the terms of this Protective Order.

After termination of this tigation, the provisions of thi©rder shall continue to be
binding, except with respect to those documanis information that become a matter of

public record. This Qart retains and shall have canting jurisdiction over the parties

15
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27.

28.

29.

and recipients of the Protected Materialsdaforcement of the provisions of this Order
following termination of this litigation.

In the event any Party desires to changedisignation of Discoverylaterial that is
produced from no designation to “CONMEDTIAL,” “ATTORNEYS’ EYES ONLY,”

or “ATTORNEYS’ EYES ONLY - COMPUTER SOURCE CODQEor from one such
designation to another, such Party may dbysaotice in writing specifically identifying

the Discovery Material and furnishing a coplysuch Discovery Material with the new
designation. In such event, the ReceivingtyPahall thereafter treat such information
with the new designation pursuant to this @y@e well as undertake a good faith effort

to correct any treatment of the information inconsistent with the new designation.

Within thirty (30) days following the final termination of this action by dismissal,
judgment, or settlement, counsel for the pait parties receivig Protected Materials
shall certify destruction or tern the Protected Materials tbe counsel for the party or
parties disclosing or produciritge Protected Materials. Notwithstanding this provision,
counsel for the party or parties are entitleddtain an archival copy of all pleadings,
motion papers, transcripts, legal memoranda, correspondence oeyattark product,
even if such materials contain Protected MateriAny such archival copies that contain

or constitute Protected N&xial remain subject to the Protective Order.

This Order shall be binding upon the partied their attorneysuccessors, executors,
personal representatives, adratrators, heirs, legal representatives, assigns, subsidiaries,
divisions, employees, agents, independentragotdrs, or other persons or organizations
overwhich they have control.

Without written permission from the Producing Party or a court order secured after
appropriate notice to all inteseed persons, a party may noe fin the public record in

this action any Protected Material. A party that seeks to file under seal any Protected

Material must comply with Local Rule 83.11.
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31.

Nothing in this Order abridges the rightaofy person to seek modification by the Court
in the future.

By stipulating to the entry of this Proteeti@rder, no Party waivesy right it otherwise
would have to object to dikxsing or producing any inforation or item on grounds not
addressed in the Protective Order. Simyjlano party waives angight to object on any

ground to use in evidence of any of the mateovered by this Ptective Order.

So ORDERED AND SIGNED this day of , 2013.

United States District Judge

17



EXHIBIT A

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW HAMPSHIRE

kkkkkkkkkkkkkkkkkkkkkhkkhkkkhkkkkkkkkkkkkkx

MEDIA DIGITAL, INC., *
*

Plaintiff, * Civil Action No. 1:12-cv-00313-JL
*
VS. *
*
TOSHIBA AMERICA INFORMATION ~ *
SYSTEMS,INC,, *
*
Defendant. *

CONFIDENTIALITY UNDERTAKING OF:

1. My home address is:

2. My present employer is and the aglsl of my present employment is:

3. My present occupation ¢ob description is:

4 | have received a copy of the Rrxctive Order in this action.

5. | have carefully read and understandpghevisions of the Protective Order.

6 | will comply with all of the proisions of the Protective Order.

7 | will hold in confidence any confidential information which is disclosed to me,

and | will not disclose anyanfidential information to anyoneot qualified to receive the
confidential information under the Protective QrdeFurther, | will use the confidential
information only for purposes of this action inigtcompliance with the terms and conditions of
the Protective Order. | acknowlezlhat termination of the litajion does not release me from

the obligations set oun this paragraph.
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8. At the conclusion of this action or my emgganent with this action | will return all
confidential information that comes into myssession, and documents or things which | have
prepared relating thereto, to counsel for theyphyt whom | am employed or retained in strict
accordance with the provision$ the Protective Order.

9. [Only applicable to employees, constdnts, or experts of Media Digital] |
acknowledge and agree that, if | review mbation that has been designated by Toshiba
America Information Systems, Inc. as “Atteys’ Eyes Only” or “ATORNEYS’ EYES ONLY
— SOURCE CODE,” I shall not participate in direathyindirectly in the dxfting of claims in the
prosecution of, or in support of the prosecutiorany patent application or reissue proceeding,
or reexamination of a patentx@ept where cHeenging, or representing party challenging, a
patent through reexamination) for a patent thadlirected to technology: (1) disclosed within
such designated information, or (2) disclosediinrelated to the patesitn-suit, for a period
beginning upon my first review afesignated information and ending two years after (1) my last
review of the designated information, or (2) fhral termination of the litigation, whichever is
later, unless the Producing Partyess otherwise. | further laoowledge and agree that | will
not participate directly or indirectly in the dgsj development, architecture, sales, or marketing
of any product that competesith the Toshiba America Information Systems, Inc. accused
products or technologies in thigse nor provide any opiniongjvace, or consultations relating
to the accused products for a period beginning upgrfirst review of designated information
and ending at the final termination of the ktigpn, whichever is later, unless the Producing
Party agrees otherwise.

10. | hereby submit to the jurisdiction of thXourt for the purpose of enforcement of
the Protective Order in this action.

11. Any accompanying resume or curriculum vitae is a complete and accurate

statement to the best of my knowledge, aratknowledge that in submitting such resume or

curriculum vitae | know that the reigeng party shall rel
Date; 31 Signature: ) /yl/éaﬁ

eph N. faplafite
1ted States District Judge




