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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY
CAMDEN VICINAGE

BARBARA BARRETT,
Civil No. 96-31659RBK/JS
Plaintiff,

V. . OPINION

ARTHUR J.GALLAGHER & CO,
GALLAGHER BASSETT SERVICES
INC., JOHN LaMACCHIA,

JOHN MOHAN, JON BOUB, MIKE
DORNE, and WILLIAM RUFF,

Defendants.

KUGLER, United States District Judge:

This matter comes before the Court upon the motiggm@tePlaintiff Barbara Barrett
(“Plaintiff”) to reoperher casalmost fifteen years after it was dismiss&keDoc. N0.68. In
essence, she &sts thatdefensecounsel in this mattdrad a conflict of interestndthat the
judgment against her shoultereforebe vacated Becawse Plaintiff has failed to establish the
type of extraordinary circumstancesquired to grard moton to reopemunder FederaRule of
Civil Procedure 60(h)andbecause she did not seek this relief within a reasonablehene,
motionwill be denied.

l. FACTUAL BACKGROUND AND PROCEDURAL HISTORY

From 1989 until 1994, Plaintifrasemployed as a claims adjuster by Defendant

Gallagher Bassett Services (“Gallagher Basseitfyroperty and casualty third party

administrator.Defs.’ Letter Br.in Opp.,Exh. A. In 1996 she filed a workplacgender

Dockets.Justia.com


http://dockets.justia.com/docket/new-jersey/njdce/1:1996cv03165/22914/
http://docs.justia.com/cases/federal/district-courts/new-jersey/njdce/1:1996cv03165/22914/84/
http://dockets.justia.com/

discrimination actiompro sein New Jersey Superior Court against Defendants Arthur J.
Gallagher & Co. and Gallagher Bassett Services, &scwell as sever&llow male employees
(collectively, “Defendants”).Defs.’ Letter Br.in Opp. to Mot. to Reopeigxh. A (Doc. No. 71).
In her complaintPlaintiff claimed violations ofhe Equal Pay Acind the New Jersey Law
Against Discrimination See29 U.S.C. § 20@l) (2007);N.J. Stat. Ann. § 10:5-1 (West 2013);
Defs.’ Letter Br.in Opp.,Exh. A. Hermain grievance was thah several occasions, her
employerdeniedneraccess tamadvancement opportunities in favor of her male coworkieks.
She also asserted that her pay and benefits were significantly ledsaseofther male
counterparts. Pl.'s Mem. of Law in Supp. of Mot. to Reopédn one occasionftar filing
severaldiscrimination grievances directly with her employer, Plaintiff became plntigu
distraught when another male college was given a managerial position thatdssmught for
hersel. Defs.’ Letter Br.in Opp.,Exh. A. Plaintiff eventually resignettom Gallagher Bassett
due toher distressld. She asserts that she suffeesdotionally financially, and
psychologicallydue tothe allegedliscrimiration and her subsequent unemploymetit's Third
Am. Compl. 1 34, 79, 84.

Defendants removelthis action to federalaurt, where it was assigned to the Hon.
Stephen OrlofskyDefs.’ Letter Br.in Opp. at 1. On June 30, 1998dge Orlofsi granted
Defendants summary judgmeant all of Plaintiff's claims Id. In his opinion, Judge Orlofsky
noted thamany ofPlaintiff's claims werdime-barred, whileherremainingclaimswere not
supportedy competent evidence of discriminationd.

Some fifteen years latan December of 201 2laintiff filed theinstant motion to reopen

her case She bases her motion to reopen upon allegat@aBefendantscounsel Lawrence

! Plaintiff's brief is handwritten and contains no subheadings or pageemsmbherefore, the Colgt unable to cite
to this document with greatspecificity.



Sapowitz of the firm ofEdelstein, Mintzer & Sarowitzjad a conflict of interestPl.’'s Mem. of
Law in Supp. Specifically,Plaintiff asserted that this conflict existed because an attatridy.
Sarowitz’s former firm, Slimm, Dash and Goldbengd prepared her praptial agreement in
1986. Id. In herbrief, Plaintiff acknowledgedhat she hadaised ths issue with Defense
counsel at some point between 1996l 1998 as her case was being actively litigakeéd At
that time, Be was told by Mr. Sarowithatthere was no conflictld. She took no further steps
to press this point before Judge Orlofskyanyone elsevolved in the litigation Id.
. STANDARD

A court’s ability to relieve a party from a final judgmeistgoverned byederal Rule
Civil Procedure 6(b) and (c) A party may seekO(b) relief for the following reasons:

(1) mistake, inadvertence, surprise, or excusable neglect;

(2) newly discovered evidence .;

(3) fraud . . . misrepresentation, or misconduct by an opposing party;

(4) the judgment is void,;

(5) the judgment has been satisfied, released or discharged; it is based on an

earlier judgment that has been reversed or vacated; or applying it prosiyeastiv

no longer equitable; or

(6) any other reason that justifies relief.
Fed.R. Civ. P. 60(b).With respect to Rulé0(b) motions asserted under subsect{@i$3),
such motions must be filed within one year after entry of the judgment order oreled tat
proceeding in question. Fed. R. Civ. P. 60(c)(1). All other motions asserted under thigstule m
be madé within a reasonable tinie.Id.

Further, garty may seeketief under 60(b)(6) only when relief under 60(b)(&)-6

unavailable.SeeHoward Int'l, Inc. v. Cupola Enterd.LC, No. 01-1205, 2006 WL 6252H2



*1 (D.N.J. Mar. 10, 2006) (citin§tradleyv. Cortez 518 F.2d 488, 493-94 (3d Cir. 19Y5)n
addition, a party pursuing0(b)(6)relief bears the heavy burden of demonstratiegexistence
of “extraordinary circumstances” thabuld justify reopening the judgmenteeBudget Blinds,
Inc. v.White 536 F.3d 244, 255 (3d Cir. 2008). In thisdQit, “[a] healthy respect for the
finality of judgments demands no less’ than this stringent showikigi'shall v. Bd. of Ed.
Bergenfield N.J.575 F.2d 417, 426 n.28 (3d Cir. 1978) (quofit@yberryv. Maroney 558 F.2d
1159, 1163 (3d Cir. 1977)$ee also MartinekcBean v. Gov't ofV.l., 562 F.2d 908, 913 (3d
Cir. 1977)(finding that there must bsufficient evidence of circumstances extraordinary that
the court’s overridingnterest in the finality of judgmes can be properly overcome).
Establishingextraordinary circumstancésereforerequires thenovingpartyto showthat,
without relief from judgment, “an extreme and unexpected hardship will rés@eé Budget
Blinds, 536 F.3dat 255 (quotingViayberry, 558 F.2d at 1163):[E]xtraordinary circumstances
rarely exist when a party seeks relief from a judgment that resulted feopatty’s deliberate
choices.” Budget Blinds536 F.3d at 255Finally, a party’s50(b)(6)motion “mustbe fully
substantiated by adequate proof and its exceptional character must be clablighest.”
Muhammad v. New Jersdyo. 10-213, 2012 WL 4191914 *3 (D.N.J. Sept. 18, 2012)
(quotingFDIC v. Alker,234 F.2d 113, 116-17 (3d Cir.1956)).
1. DISCUSSION

Considering Plaintiff's arguments in support of her motion, it is clear that the Qaatt
deny her request for relief. Thiereeprovisions tlat are potentially relevant to Plaintiff's motion

are60(b)(1) (3)and (6)? To the extent she sezrelief undeB0(b)(1)or (3), her motion

2 Plaintiff does not explicitlyffer a basis for her motion. Specifically, she does not refer@nt=60(b) or any
particular subsection thereof in her moving papers, but it is clear &wtgihments she makes in support of her
motion render Rule 60(b)(Zp) inapplicable



immediately faildecause those provisions require that the moving peatyithin a year of the
entry of judgment.SeeFed. R. Civ. P. 60(c)(1)ln this case, Plaintiff filed her moticover
fourteenyears after judgment was entered.

Because Plaintiff cannot obtain relief under 60(bd1(3), her remaining optiors
60(b)(6, theso-called” catchall provision.” SeeBudget Blinds536 F.3d at 251Howard Int'l,
Inc. v. Cupola Enterprises, LLGlo. 01-1205, 2006 WL 6252H *1 (D.N.J. Mar. 10, 2006).
Plaintiff is foreclosed fron®0(b)(6) relief, however, becaushehas not come close to meeting
herheavy burden of demonstratingxtraordinary circumstancethatwould warrant the
reopening of her caséf thethirty-ninepages of Plaintiff’'s briefonly two appeatto be relevant
to the conflictof interestissue on whiclshe apparentlgases her motioh.Simply stated,
Plaintiff has not providedufficientevidencethat a conflict existeecause she hastno
established that her engyiment discrimination case was substantially rel&etieprior matter
of herprenuptial agreemeneeN.JRPC1.9 (providing thatfa] lawyer who has represented a
client in a matter shall not thereafter represent another cli¢ihé same or a substantially
related mattein which that clients interests are materially adverse to the interests of the former
client unless the former elnt gives informed consent confirmed in writingémphasis added
Further, Plaintiff failed to demonstrate tisdte would suffer extreme and unexpected hardship if
she were not relieved from judgmer@ee BudgeBlinds 536 F.3d at 255. Throughdugr brief,
Plaintiff discussepersonal and financiaketbacks shsuffered as a result of the alleged
discrimindgion and her departure fro®allagher Bassetbut at no point does she explain how

she would suffer extreme and unexpected hardship if Hgmjant were to remain closeth

® Plaintiff's brief is difficult to read due to illegible handwriting in parts andemndering and disjointed line of
argument. As best as can be comprehended, the remaining pages of Blaiigifappear to discuss the alleged
discrimination she facedher theories as to the constitutional basis for her discrimination, daimell aherstream
of consciousness musings on slavery, segregation, sexuality, anditiuey.



addition, Plaintiff has not demonstratextraordinary circumstances because, as she admits in
her brief, she was aware of this perceived conflict issue at the time ties mas$ proceeding

but took no action. It was nantil she filed thignotion more thasixteen yearsfter this matter
first commenedthat she presented this issughiie Court. Sucha*“deliberate choid§’ to

refrain from pursuing the potentiebnflict issueeffectively precludes a findingf extraordinary
circumstancesSee d. Thus, Plaintiff has not met her Rule 60(b)(6) burden.

In the alternativePlaintiff cannot obtain 60(b)(6) relief because her motion was not made
within a reasonable timePlaintiff’'s motion comes before the Qb over fourteen yeaister
judgment was entered against her. The Third Circuit has found much shorter delays to be
unreasonableSeee.g, Moolenaar v. Gov't o¥/.1., 822 F.2d 1342, 1348 (3d Cir. 19§finding
that a tweyear periocbetween the district court’s judgment ahd gaintiffs’ 60(b)(6) motion
did not constitute a “reasonable time.”). Plaintiff has offered no explanationds/tshe
waited so long to file this motionAccordingly, the Court concludes that she failed seek such
relief within a reasonable time.

In summary, bcause Plaintiff failecotprove that a conflict existethat such a conflict
constituteextraordinary circumstanceecessitatinghe reopening of her casad because her
application to this Court was not made within a reasonable time, her motion must loe denie
V. CONCLUSION

For theforegoingreasonsPlaintiff’'s motion to reopen pursuant k@deral Rule of Civil

Procedure 6(®) will be denied. An appropriate order shall issue today.

Dated__ 8/7/2013 /s/ Robert B. Kugler
ROBERT B. KUGLER
United States District Judge




