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1 JUDGE BISSRELL: T am now opening ;

2 procecdings and the following will constitule Lhe §

3 Special Master's delermination regarding the f

4 complaint of Jeohn Marchetti, ¢ivil number 08-1271. ?

}

5 This opinien/report is being issued ;

t pursuant Lo the direcctives of the Order of Reference i

7 to a Speclal Master and the Special Master's E

g Agreement and the gulding principles of law which ;

9 underlie this decision to be applied to the facts %

10 upon which it is based as set forth in Lhe jury E

11 instructions in the Walker and Mejias jury chargecs to ?

12 Che extent applicable to the allegations of Mr. %

. 13  Marchetti.

11 As finalirved after reoview under Local €

15 Civil Rule 52.1, this transcripl will constitute the E

16 wrilten report reguired under paragraph scven of the E

17 Order of Reference to a Special Master. ?

18 Mr. Marchetti was living in D Unit at é

19 the time of the incidents in question here and his ﬁ

20 unit was remeoved to the gym on August 11, 1997. E

21 Particularly since I am determining here that Mr. g

27 Marchetti has sustained his claim in this case, I'm é

23 going lo take the liberty of reading some fairly ?

24 lenglhy excerpts from his teslimony which I am %
25 adopting as the Special Master's findings here,

@ ”
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The first of Lhese excerpls begins al

page 28, line seven and proceeds to page 30, line 18.

And I would ask that the court reporter in

transcribing this perhaps make use of the prior

transcript asz well in order Lhal we make sure Lhai we

have an accurale recounting.

The guesticon is: "Then tell us what
happened when you got to the gym."

And Lhe answer is rather lengthy, but
nonetheless illuminating.

"Answer: When we got tc the gvm, we

were —- schebedy escorted us to a position where we

were teld to sit., We were told to sit down, keep our

head lacing the ground. We were told we could take

our hands out from behind ocur head.

Then we were sitting there for a lTillle

while and then somebody starled yelling. I was later

told it was a sergeant. He started yelling he was

locking for somebody. At first I couldn't hear what
he was asking for because there was -— because of my
hearing loss, there was background nolse In the room,
the air conditioners were going and it was very loud
and T couldn't hear. But becausc he kept aszking the
same thing apparcently over and over again, T knew he

wasn't finding what he was locking for. To me it

Page b
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Page 6 g

. 1 sounded like he was asking for the person with paint

2 in their room. And we had a painter that was on the i

3 unit that lived up in -- on Lhe second (loor. He was é

4 the unil painter, that was his job. When they kept ;

5 asking for him and nobody stood up, I started getting E

G nervous and worricd because of the stuff that had ﬁ

7 gone on prior to that Lhroughout the unit with the %

8 officers Lrying to instigate fights and everything. ;

9 When I was sitting there, I could see é

10 behind me there was a sct of bootzs. Basically, I E

11 knew it was an officer standing up, you know. So I :

12 had =aid, excuse me, who is he loocking feor. I can't :

. 13 hear what he's saying. And the officer said just E

14 shut up and sit there. At this time, probably a few é

15 minutes latcr, or 30 seconds later, sometime around ;

16 there, the air conditioner shut off. And the officer é

17 sald lor the last time if the person that I'm lcooking %

18 For deesn't stand up, then there is going to be é

19 trouble. But he didn't restale what he was looking ;

20 for. ©So we sal. Lhere and apparently the perscon %

21 didn't stand up. S0 he said, all right, fine, I'm é

22 geing to call you out onc by one. When you hear your ?

23 name called, I want vyou to stand up and wait for —-- ;

24 approach the nearest offilcer, keep your face to the ;
25 ground, approach the nearest cofficer or wait for an

schedulesfmfreperting.com Mastroianni & Formareli, Inc. #56-546-1100
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. 1 officer to approach you.
z2 S0 they staried calling out names of %
3 the different inmates. And the line that they were
4 calling out I recognized the inmates from my line. E
5 They called the cell before mine. And then Lhey §
6 calied my cellie's name and my name. MaLean and E
7 Marchetti. When they called my name, I stood up. E
8 The officer was right behind me so L just took a step €
4 back. And then other officers camc around and %
10 somebody guietly said, did you have a cane in your i
11 room. A cane. 1 sald yes, a cane, yes, [ had a cane i
12 in my room. Well, why didn't you stand up when we E
. 13 were looking for you? 1 said, T teold you, I couldn't
14 hear, I didn't understand what you werc saying. %
15 They said all right, come with mc." ;
16 Now, Lhe testimony Lhen picks up, page é
17 32 for a brief excerpl between lines 12 and 14. ;
18 "Ouestion: What happened to you, Mr. §
19 MarchelLi? E
20 "answer: They led me back to Lhe %
21 weight cage and told me to kneel on Lhe floor.” g
22 And then resuming at pags 33, and I'm
23 going Lo be gquoting some excerpt although not
24 continuously between pages 33 and 42,
25 "OQuestion: So I inlerrupted you and I
schedulesfmfreporting.com Masircianni & Formaroll, Inc. B56-54&-1100
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. 1 apelegize, They led you to this weight cage. What
2 happened next? ;
3 "Answer: They told me to kneel down on §
1 the floor and put my face against the mesh. 1 %
5 wasn't -- Apparently, I was kneeling too close to the ‘
6 cage and they teld me to move my knees back so that %
7 my —-- sc¢ that I was at an angle. So that my weight, ?
H the weight of my body, was actually resting on my %
9 Face which is whai. Lhey wanlted me to put on the mesh. ;
10 Cn the weight cage there is a probably §
11 four—-inch wide steel joiner piece that connects the E
1z twe mesh parts. And what I did was 1 put my head and %
. 13 forehead against that steel piece instead of pressing ‘
14 my face to the actual mesh of the cage. 8o then T ﬁ
15 was kneeling there and there was cofficers standing ;
16 around me. ;
17 "Question: How many officers? §
;

18 "Answer: At different times there was g
19 differcnt amounts, but thcre was an cfficer to my %
20 right, an officer te my left and there was an officer 5
21 behind me. AL one poinl T believe Lhere was twe %
72 olher officers that was standing on each side of Lhe i
23 officer that was behind me." E
24 Skipping a few lines and continuing. %
"One of the others, the officer Lo my |
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1 left, started putiling on a glove, And I could see g

z the gloeve Lhat he was putting on. And by the loock of i

3 it I could sec how it folded when he was putting it %

4 on. And It was like a little puffier on the outside. E

5 IL's whal resembled to me what I had been shown 2

6 previously as a lead-lined glove or a glove with lead ;

7 pellets in it that state peolice == friend of mine i

i

g whosc father was on the Slale Police had shown me §

9 this glove that his dad had. I assumed it was State g

10 Folice typical gear. f

11 He put the gleove on and said so you 5

12 have a hecaring loss. And T said yes, sir. And he %

. 13 sald which ear? And I said my left one, sir. And hc

14 said this cone, and he smacked me in the zar with Lhe €

15 glove. é

16 "Ouestion: How did he smack vyou? i

17 "Answer: Backhand style, basically i

18 hitting me in thc hcad. ;

19 "Question: And can you estimate the %

20 level of force that he used on that first smack? ;

21 "Answer: The first smack, 1t hurt. é

22 Felt like my head exploded. But it wasn't like -- it ?

23 was hard, it didn't knock me over, Lhough. ;

oyl "Oue=zstion: You were on your kKnees at g
. 25 this time?

Frofessionals Serving Professionals
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. 1 "Answar: Yes, I was on my knees.
2 "Ouesticon: What happened next? §
3 "Anawcr: After he asked me was it this §
4 ear, 1 said vyes, sir. Me said how did you lose your E
5 hearing and hil. me again., This time he hit me a g
6 little bit harder. Seemed like he was hitting me to ;
7 try to push mc over. 1 told him a car accident., Ile %
i said how did you lose your hearing, was it from ;
9 fucking your father or was he fucking you?" j
10 By the way, I might add parenthctically %
11 that, of course, word as such aren't actlionable here, §
12 but they certainly are probative in connection with a é
. 13 demonslration of an attitude and a state of mind of
14 Lhe perpetrater. Continuing the gquote. i
15 "OQuestion: Then he hit you? i
1é "Answer: 5scomething along those lines. E
17 And Lhen he hit me and the gquecsation just went on in a ;
13 degrading style like that. g
19 "Ouestion: You said the second hit was ;
20 harder than fhe {jirst? ;
21 "Answer: Yes. i
22 "Ouestion: Lid you fall over? é
23 "Answer: No, T did not. ;
24 Moving ahead approximately 2 page now é
at iine 18 on page 37. E

schedulestmfreporting. com Mastrolanni & Formareli, Inc. 856-546-1100
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q 1 "Question: How many times were you
2 struck? ;

3 "Answer: There was at least five, ?

1 maybe a couple more than that. ;

) "Ouestion: Were they progressively ;

6  harder or did they remain Lhe same after Lhe Lirsl or

7 second blow? i

i "Answer: They got progressively E

9 harder. It seemecd like there was more intent to push ﬁ

10 me into cone of the other officers (rom the force. )

11 "Question: And can you describe the E

12 pain ot the last hit? é
' 13 "Answer: The last hit, well, my face
14 was kind of numb at Chal point. My ear —-- and I mean E

15 it hurt. Just like all the other ones. I mean I was %

16 getting hit. ;

17 "Question: What happened after that? ?

18 "Anaswer: Sometime around one of the i

15 hita I felt & pop in like my neck or my ear. I felt %

20 a pop and my head got really light-headed and 1 was i

21 kind of like wobbly, a little bit dizzy. %

A2 buring the progression al one point

23 there was an officer —- there was an officer on the §

24 other side of the weight cage and he grabbed another ;

25 officer from somewhcore so there were Lwo of Lhem on :
q |
g ¥ EPSI S ———
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. 1 the other =zide. When Lhis bhealing was going on he
2 was laughing and he told the other cofficer, go ahead, E
3 hit him, hit him. And I rolled my eyes up and looked %
4 up and locked straight into Lhe eyes of the officer &
5 cn the other side. And he hesitated, he slLopped and
2 hesitated and he started to back ocut of the way. And
7 then the other officer geoces, no, no, it's okay, it's
a8 okavy, go ahead, hit him. T kind of like nodded and
9 moved my head back from the cage a little bit and he é
10 hit the ¢age and it rocked me back.”
11 Fesuming now at page 39, line 19. f
12 "Question: So you were on the outside l
. 13 of the cage, you had been struck at least five times
14 in Lhe ear, what happens next?
15 "Answer: Afterwards somebody came
16 walking by and everybody sald sush, sush and they all é
1Y moved away. They all hushed everybody up and Lhey g
13 all moved away. %
19 Then scmebody camc up and said —— 1 E
20 think it was a sergeant later, he said so you're the §
21 cne with thc cane in the room., T said yes, e said, ;
22 well, thal. cane had a shank in it. And he says, were %
23 you aware of that? And | said no, that wasn't my
24 cane. He said, whose canc was it? It was Inmate
q 25 Robinson's. He said where 13 he? T sald he was
schedules@mfreporting.com Mastroisnni & Formaroli, Inc.  856-546-1100
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Page 13E
. 1 taken toe B Unit on the first day of the lockdown, He
2 gaid, a0 the cansg wasn'l yours then? And I said no. ¥
3 And he looked and he says why is your f
4 ear all red? And I said T don't know, sir."” ;
5 And he continues at page 41. f
£ "Answer: They asked me about my ear i
7 and the sergeant asked me about my ear and he saild g
g8 what's wrong with his ear? Why is il red? And the E
9 officer said I don't know, ask him. And he asked me, :
10 and I said I don't know, s=sir, it's always been that
1.1 way. And the officer said, oh, well, you must have
12 been teased when you were a kid. Tt's always bheen
. 13 that way. You must have been teased as a kid. T
14 sald, vyes, sir. He said, did they call you names? I
15 said, yes, sir. And He said, so whal did they call
16 you? 7HAnd I went, you know —— and I got hit agsin.
17 And then 1 said Rudelph the red-eared raindeer, sir,
18 and just made something up. They all laughed and
19 walked away.
20 After the beating, they had broughl a
21 couple of cother officers over, laughing like after
22 the officer had come and questicned me about the
23 cane.  They broughl a couple of other officors over E
24 laughing and they were like ask him his name, ask him §
q 25 his name. And the first time 1 said, you know, E
schedulesenfreporting.com Mastzoianni & Formezoli, Inc.  B56-546-1100
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. 1 Rudolph the red-esared raindeer. Aftcr that I didn't
2 want them to start beating me again. And after that é
3 T said Lo them, you know, Inmate Marchetti. And they E
4 pretty much left me alcne after thabt." §
5 I then asked a question, "Was that in é
& the sergeant's presence or had he moved away at that %
7 point? %
8 "Answer: I think he was =2till there. %
9 I think he was still there because there was a ?
10 snicker.” E
11 Now, I considercd the evidence to the é
12 contrary in this case including Lhat of Nurse Zadarla %
. 13 who saw Mr. Marchetti approximately two days laler. :
14 When asked about the prescnce or absence of redness
15 in the gar she said, well, that weould probably have
16 disappeared, but there should have bean swelling for
1Y at least 72 hours. I can consider that thal may well
18 have bgen in the nature of an average, but I don't
19 think il precludes Lhe possibility that the swelling ﬁ
20 might. have reduced or gone down even in 48 hours or £
2. that it might not have been particularly cbhvious to %
22 the nurse, particularly since with cfficers around g
23 Mr. Marchetli was nol making any complaints about his ;
24 ear., |
q 25 There is some contradiction lrom
schedules@nfreporling.com Maslroienni & Formaroli, Inc. 556-546-11 00

Prafessiconals Serving Professionals



Case 1:08-cv-01271-RBK-JS  Document5  Filed 10/28/2009 Page 15 of 26

August 13, 2009

Fage 15%

i

. 1 Officer Koernecr to Mr, Marchetti's reccounting of his
i

2 transporl o the intirmary on August 13th. However, é

3 I find thal any such ceontradiction is not material to ;

4 the events in guestion here. i

5 L find thal as far as the damages or %

& injurics are concerned that Mr. Marchetti sustaincd %

7 short-term, acute pain and that thcrcafter he had ?

8 headaches as a result of this event, but with the %

9 assistance of over—-the-counter medicalion, evenlually ?
10 was ablc to deal wilh them,. %
11 As I've often =zaid, I look for indicia E
12 of credibility or indicia of support for eilher one !
. 13 poesition or ancother that may nol at first blush be \g
y

14 readily apparent. Here we have a situation where the %
15 06 officers invoelved, and of coursc they were not ;
16 identified, tock advantage of a professed disability, E
17 molded it inte a failure of Mr. Marchetti to respond i
13 to questions tossed oul. to the gym populaticn as a %
19 whole and then proceeded with what can be described E
20 only from Lheir peoint of view as a humorous é
21 recreational venture, to belt this man repeatedly in ?
22 the ear which he said was deficient. E
23 They used, of course, thc vulgar %
24 language for their own amuscment with regard Lo how g
‘ 25 Lhal hearing deficlency might have occurred. They g
schedulestnfreporting.com Westroianni & Formaroli, Ine.  B36-546-1100
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Page 16 ;

. 1 galthered around laughing from time Lo time at the

2 event and I find Lhat the event happened as described ;

3 by Mr. Marchetti. E

4 There have been situations where ?

5 isolated instances back in the vicinity of the weight i

© cage at the rear of the gym have, as I determined é

7 here, gonc undelected. We are here on August 11lth, %

8 some two weeks into the leckdown. There is no E

e indication that scnior administrators of the prison §

10 were now taking a level cof interest in events in the ;

11 gym that had been present ecarly in the course of this ?

12 lockdown. These events happened in the middie of the ?

13 afterncen. And in studying the ombudsmen's reports, E

14 it's pretty clear Lhat they were in the middle of a ﬁ

;

15 shift change., Those reporls are D-108 and ND-13% in E

16 particular. Hence it is certainly a permissible i

17 inference that therc was not the level of coverage or E

18 close observation from ombudsmen taking place in this ?

19 gym area at the particular time of day when Mr. %

20 Marchetti was assaulted. Furthermcre, as he ;
21 testified and as we've often seen among other things
22 when viewing videcotape, these S0G officers are large
23 men, they certainly have the ability and the savvy to
24 stand around In a group or otherwise shield an inmate

iEB cr anything else from plain view. 2And that's
schodules@nfzeporting.con Mestroianni & Formsroli, Inc.  856-516-1100
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Q:

consistent with his descriplion here. So ovcr the
coursce of a couple of minutes, it is very credible
that Mr. Marchettl could have becen whacked in the
head for Lhis sort of sporting activity by the 506G
unit on this occasion.

These acts of striking Mr., Marchelli go
well beyond Cthe necessity of any proper law
enforcemant. nesads or any proper exercise of
discipline or any olher leglitimate penalogical
purpose as well defined in the jury instructions
which arc incorpecratcd here. Even if some measure of
discipline might have been imposed on the spot for

his failure to respond promptly to the questlion about

Page 17

2009

14 a cane in his cell, it certainly had no reason %
15 whatsocver to rise to this level, particularly when E
16 he was able Lo olfer Lo them the fact of problcms of
17 hearing loss which they considered to be so amusing %
18 as te endeavor to inflict further damage on the very é
19 ear where that hearing loss existed. %
20 There was, indeed, excessive, é
21 unnecessary and sadistic force imposed upon Mr., E
22 Marchetti within the comtemplation of the legal i
23 principles to which 1 have referred above. ;
24 Furthermore, I find that this is a case E
25 Lhal. also supports a Judgment for punilive damages, g
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o

at least against Lhe perpetrators. Whether or not,
aither through these activities or olhers, punitive
damages will uliimately bho asscssed against
supervisory perscnnel 1s a different question and I
don't rule on that here. T realize also that the
perpctrators here at least at this polint remailn
unidenlified which will probably remain the case.
The definition coming from Lhe jury instructions
which we've emploved here and which is most telling,
I think, reads as follows, and I qgquote:; "If you find
that the defendant's conduct was motivated by evil
motive or intent or that Lhe defendants' act engaged
in reckless or callus indifferent conducl Lo the
plaintiff's fcderally protected rights Lo be [ree
from cruel and unusual punishment, you must consider
whether or noet to award punitive damages tc the
plaintiff. Punitive damages are awarded as a
punishment of the dcofendants and as a deterrent Lo
olhers from following this cxample.”

Tn this instance as described and as I
find credikle, there was clearly Lhe demonstration of
an cvil motive and intent on behalf of the S0G
oflicers here to sadistically inflict this
punishmeant,

And I move now to Lhe question of the

FPage 18

2009
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Page 19;

. 1 imposilion of damages. I believe as I menlioned ‘

2 before, the injuriecs to Mr. Marchetti, happily, werc ¥

3 not extensive. The prospect of additioconal damags to g

4 Lhat ear, of course, was very real, but apparcntly it g

5 didn't happen. He certainly expericnced short-term é

6 acute pain and swelling and headaches thereatter lor %

7 at least some period of time before over-the-counter §

g8 medication was able Lo deal with them. g

9 Under all cf the circumstances here, 1 é

10 find an award of compensateory damages in the sum of %

11 $5,000. As for punitive damages, T'm also mindful of ;

12 the recent Third Circult decisicn in one of the cases é

. 13 which has becn taken up on appeal which asks (or a [

141 consideration, al least to scme extent, of a E

15 reascnable ratio between punitive damages and ;

16 compensatcry damages. T'm alsco mindful of Lhe fact %

17 that there is nothing in Lhis rccord that ;

18 demonstrates at least the financial clrcumstances of E

149 the corrections ofllicers, but I would not consider ;

20 Lhem to be particularly affluent. Under all of those ;

21 circumstances, then, I'm recommending to the district i

22 court. a judgment for punitive damages in this matler E

23 in the sum of 210,000. %

24 Finally, although not every ilem of |
q 25 evidence has been discussed in this opinion/report,
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1 all evidence precsented to the Special Master was %
2 reviewed and considered. T find that the injury :
3 inflicted here was actionable, I (ind that the injury
4 was acute initially, allhough happily has not E
5 resulted in any permanent injury. 1 also find as %
6 previcusly indicated that it was Lhe product of an %
7 evil motive or intent which, therefore, supports an ;
3 award of punitive damages. %
9 Accordingly, I recommend in this report E
10 that the district court enter an award of ?
11 compensatory damages in the amount of 55,000 and f
12 punitive damages in the amount of 510,000 in Mr. i
. 13 Marchelii's favoer. z
14 Thank vou. ?
k
19 ;
20
21 ,
22 E
§;
24
q 25 |
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.1 CERTIFICATE

3 T, Thercsa 0. Mastrolanni, a Notary Public and g

4 Certificd Shorthand Reporter of the State of New 3

5 Jersey, do hereby certify that the foregolng is a é

6 true and accuratc transcripl of the testimony as §

¥ taken stenographically by and before me at Lhe time, ?

8 place, and on the dale hereinbefore set forth. %

9 I DO FURTHER CERILIFY that T am neither a g

10 relalive nor cmployee ner abtforney nor counsel of any ;

11 of the parties to this action, and that T am neither ;

12 a relative nor employee of such attorney or counsel, g

. 13 and that I am not [(inancially interested in the

14 actiorn. E

_ |

1.5 ]

16 i

Theresa ©. Mastreolanni, C.5.R. ﬁ

20 Notary Puablic, State of New Jersaey ;

My Commission Fxpires May 5, 2010 !

21 Certificate No. XI0857 f

Date: September 14, 2009 g

22 %

24 %
‘l! 25
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