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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

SECRETARY OF LABOR, : Hon. Joseph H. Rodriguez
Plaintiff, : Civil Action No. 05cv-2264
V. : OPINION

JAMES DOYLE, CYNTHIA HOLLOWAY, et al.;

Defendants.

This caseconcerns violations of the Employee Retirement medSecurity Act
(“ERISA") by Defendants the Professional Indust@alrade Workers Union
(“PITWU”) Health and Welfare Fund (the “Fund”), afieur individuals—James Doyle
(“Doyle™), Cynthia Holloway (“Holbway”), Michael Garnett, and Mark Maccariella. In
2014, this Court foundnter alia, that Defendant Holloway breached her fiduciary
duties of loyalty and prudende the PITWU FundandthatHolloway was therefore,
jointly and severally liable along witthe other defendants to restore and make
restitution to the Fund.

The matter is presently before the Court on itoselcremand from the United

States Court of Appeals for the Third Circuit puast to its Opinion irSec'y of Labor v.

Doyle, 657 F. App'X117, 122 (3d Cir. 2016) (hereinafteddyle IV’).21On appeal, the

1The Court initially held &ench trial in this matter, resulting in a judgmémt Doyle and
Holloway. Solis v. Doyle No. CIV.A.052264, 2010 WL 2671984 (D.N.J. June 30, 2010), vwdat
sub nom Sec'y of Labor v. Doyle675 F.3d 187 (3d Cir. 2012) (hereinaft&dyle I”). The
Secretary appealed the Court's 2010 judgment. @ralpthe Circuit vacated this Court's
Opinion and remanded the case for additional factualifigsl as to nature of certain funds and
the duties of Doyle and Holloway. Sec'y of LaboDayle, 675 F.3d 187, 189 (3d Cir. 2012)
(hereinafter Doyle I1"). For reasons statedfra, this Court found botiHolloway and Doyle
breached their fiduciary duties, and entered judgtegainst Defendant Doyle for
$3,882,867.98, plus prejudgment interest, and agddefendant Holloway for $4,698,871.98,
plus prejudgment interest; Doyle and Holloway agpédaSec'y d Labor v. Doyle No. 05CV-
2264,2014 WL 6747882, at (D.N.J. Dec. 1, 20 &fid in part, vacated in part, remandé&;/
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Third Circuit vacated this Court’s 20 Judgment against Defendant Holloway and
remanded the case for additional factual finding$aHolloway’s knowledge of the
mismanagement of the Fund.
l. Background

This Court, and the Third Circuithave detailed the factual background of this
case in itgrevious opinion€.The Court will not restate herein the robust fattua
background, but refer to tisefacts pertinent to tis remand.

A. Factual Background

David Weinstein(“Weinstein”) formedPITWU in 2000. At that time,Holloway
owned aProfessional Employer OrganizatigREO), Employers Depot, Inc. (“EDI")A
broker at EDI introduced Holloway ttthe PITWU. In April 2001Holloway asked
counselNeil Goldstein(“Goldstein”),about thdegitimacyof PITW Union andits plan
to create the Fundhe advised her that the union was legal. On M&0D 1, Holloway
and three other trusteémmally establishechn employee welfare and benefit plan for
the PITWU (theFund) by an Agreement and Declaration of Trust.

The Fundhad a number of trustees, including Holloway; attorneyGoldstein
an actuaryMcKeogh and an accountanBeckman Throughout the life of the Fund,
there weralsothree differenthird-party claims administratsyhiredto pay health

benefitclaims by employees covered by the FunkeTirst claims administrator was

F. App'x 117 (3d Cir. 2016) (hereinaftedddyle 111”). The Third Circuit subsequently affrmed
this Court’s finding as to “plan ass8tand Defendant Doyle’s liability, and vacated the
judgement against Holloway.

2SeeDoyle IV, 657 F. App'x 117, 122 (3d Cir. 201@oylell, 675 F.3d 187, 189 (3d Cir. 2012);
Doyle I, No. CIV.A.052264, 2010 WL 2671984, at *1 (D.N.J. June 30]10).
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Union Privileged Care (“UPC"), which was owned byistein.In March 2002, Oak
Tree Administrators (“Oak Tree”) replaced UPC ardvedas thethird-party
administratountil June of 2002, when Brokerage Concepts, lacktover.SeeDoyle |,
2010 WL 2671984, at *3; Doyle 111, 2014 WL 6747882, at *2.

EDI andEmployer’s Consortium, Inc. (“ECI)werethe Fund’snitial employer
members. EDI and ECI employees were enrolled as@@aants in the Fund.The Trust
Agreement obligated EDI and ECI to make regulartciutions to the Fund for each of
their covered enployees. [Dkt. No.374,(“Supp.Trial Transcript) at 170-72]; Doyle I,
2014 WL 6747882, at *2When ECI terminated its relationship with the Fund
January 2002, twoompanies, Privileged Care, In€PCI”) and NorthPoint PEO
(“NP"), entered into identical collective bargaining agrearts (CBA”) with PITWU, in
which they agreed to make contributions to the Ftmédnableheir employeeso
receive health benefits under the FuUniICI and NPpermittedsmall businesses to
obtain healthbenefits for their employees by enrolling the emyeles in the Fund, even
though the employees never joined the uni®woyle 111, 2014 WL 6747882 at *1.

PCMGprovided marketing and billing services to PCI avi, signing up
employers to purchase health insurance coveragetie Fund. (Compl.J 6Brom
January 1, 2002 to June 1, 2003, Doyle was the owhBCMG. (d.) Clientsmade
paymentsytwo checksoneto PCI/NPfor participationin theFund(Checkl),andone
to PCMGfor administrativeservicefees(Check2). PCMGreceivedboth checksand

would forwardthefirst onto PCI/NP. Itretainedthesecondcheckto coverits expenses,

3EDI recommended the Fund as one possibility telients seeking group medical coverage.

4 Both Garnett and Maccariella served as owneRG@fandNP. (Compl.{7 89.)
3
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whichincludedsalescommissionspaidto PCMG'ssalesconsultantandfeesfor
additionalservicesselectedbytheclient,suchasgapinsurancePCMGalsoprovided
monthlyreportsto PCI/NPregardingundsreceivedandpaid certainuniondues.d.

On April 28, 2005, thé&ecretary of Labor filed a Complaint pursuant to
ERISA,29 U.S.C. 88 1132(a)(2) and (%) obtain relief for alleged violations of the
statute by Defendants. (Complaint 1495) The Secretary'€omplaint alleged that
PITWU had established a health benefan that was a “multemployer welfare
arrangement™MEWA”) governed by ERISAL provided thatPCMG retained a portion
of payments as compensation and remitted the balemPCl and NP; anBCI and NP
retained a portion of the payments as compensatiahremitted the remainder to
claims administrators established by the Fund. ddrmaplaint alleged that these
payments were assets of the Fund improperly dieebtyePCI, NP, and PCM@&nd that
PCI, NP and PCMG were required by ERISA to usedlsets only for the purpose of
defraying reasonable plan expenses for the beagfitan participantsDoyle 11,2014
WL 6747882at *1.

More specifically, over $7.4 million was collecteallegedly constituting assets
belonging to the Fund, whileds than $2.7 million was used to pay benefitgyle |,
2010 WL 2671984, at *2Most relevant to this Opinion, “the complaint akkethat
Holloway was a named trustee of the Fund, had bredter fiduciary duties to the
Fund, and was liable both directly and as didaciary for failing to detect and prevent
the diversion of Fund assets by Garnett, Maccarj@hd Doyle.®* Doyle 1il, 2014 WL

6747882at*1.

5The complaint alleged that Michael Garnett and Mislidccariella breached their fiduciary
duties tothe Fund by using assets of the Fund for purposiesrahan defraying reasonable plan

4
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B. Factual Findings as to Holloway

Considering the limited scope of thdase omremandthe Court’s factual findings
below focus on Defendant Holloway’s knowledge, agt, and inaction betwe&pril
2002and May 2003

On April 23, 2002, Holloway atteredi a trustee meetingit that time the third
partyclaims administrator wagansitioningfrom UPCto Oak Tree(Supp.Trial Tr.
188:22189:23.) At the meeting, Holloway leagd of “boxes” of unpaid claims.I{. at
190:525.) The Administrator, at that time, did not halkof the data to enter the
claims into the databasandthe status of thseclaims wasunknown. (d.); seealso
Doyle IV, 657 Fed. Appx. 117, 128 (“[T]he magnitude of unpelaims, and whether
there was sufficient funding to meet this requireryevas unknown due to lack of
data.”).

OnMay 1, 2002, Hollowaydespite general concerratong with anothertrustee
appointed Vinstein as a trustee of the Fui8upp.Trial Tr. 195:515).0n May 30,
2002, Holloway attended another trustee meetatgvhich time she was unaware of
any pending Department of Labor (“DOL”) investigatii Doyle I, 2010 WL 2671984 *5
(Supp. Trial Tr.35:3-7.) At this meeting: (1) Weinstein resigned and destgadaMichael
Garnett (“Garnett™his successor; (Zhe Fund‘affiliated with the International

Association of Machinists and Aerospat®rkers”; (3) Holloway inquired about the

expenses for the benefit of plan participants.h start of this Court’s initial Bench Trial, Mark
Maccariella accepted a consent judgment requiringto pay $195,37, and default judgment
was entered against Michael Garnett at the closhefrial because he failed to appear
“[d]espite numerous continuances granted at hisiest,."SeeDoyle IlI, ,2014 WL 6747882, at
*1-2.
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missinginformation from WPC and reiterated the need to getahd(4) the Fund
accountaninformed Holloway that heould not provide a formal report because he had
notreceivedall the informationfrom UPC"and was discussing the need td feat
information from Mr. Weinsteird (Supp.Trial Tr. 194-197.)Holloway never saw an

audit of the Fad. (d. at 26:2024.)5

On June 3, 2002, HollowdgxedGoldsteinto inform him thatbased on her
conversations witlDak Treeand the Fund actuarghe wasoncerned that Weinstein
continued td'drag his feetregardingthe Fund’s request fanformation and
document®n claims, despite agreeing to provide such d@app.Trial Tr. 208:116;
Holloway-8.). Holloways Memo stated that it wad'smperative for Goldstein to
“demand Weinstein’s cooperation. (Hollowa§.) According toHolloway, Goldstein
advised her to discughis issuedirectlywith Weinsteinanddeclinedfurther
involvement Goldsteinlaterinformedthe trustees that hheceivednecessary
documents from Weinsteilon June 6, 2002, antiat the materials would Herwarded
Oak TreeBeckman, and McKeogh{Supp.Trial Tr. 209:17210:5; Goldstein Dep. 16:18
17:3; Holloway43 at p. 1.)

Shortly thereafter,mor about June 7, 2@QHolloway’s cotrustees made a
unilateral decision to termateGoldstein as th&und’s Attorney(Supp. Trial Tr at
33:6-17, 34:1823.) The letter terminating Goldstein read: “Please dbecommunicate
or release any information without our express tentconsent. This includes but not

limited to the pending Department of Labor Inveatign.” (Id. at 34:2435:7.)In June

66 On May 30th of 2002, the Fund's thamtorney, Goldstein, also advised the trustees hisat
office had provided the insurance departments ah¥eColorado, and Florida with the
information they requested. (Supp. Trial Tr. 52:2

6
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2002, Holloways cotrustees also decided to terminate Oak Tree a&dneinistrator
without her knowledge or consentd(37:1115). Holloway was aware of their unilateral
decision to terminate Oak Tree as early as JuR0®,2.(Holloway-9.) She was
concerned that Oatkee might sue the Fund pursuant to its contradtis the Fund.
(Supp. Trial Tr. 37:1&25.)

On July 8, 2002Holloway received dax from one éher cotrusteesJim
Campbellcontaining the termination letter sent to Goldst&ithile it is not entirely
clear if Holloway knew of5oldstein’stermination or the DOL investigation on July 2,
2002, Hollowayknew as of July 8, 20Q0Z1d. 35:1214.) Hollowaydid not reach outo
theDOL following the news nor did Holloway inform any participating emplaogen
the Fund about the investigationd(at 362-25.) In addition,Holloway never found
out why the trustees fired GoldsteiBhe disagreed with the decision, but never
contacted Goldstein after the terminatiord.)

To replace Goldstein, the Fund retained Bruce Harri€sq. and his law firm,
Capehart & Scatchard, P.A., as osal. (Holloway-32.) Harrison“assumed’the Unon
waslegitimate. (Harrison Dep. 19:220:2.)He practices labor and employment law,
hadsomeexperience with ERISA litigatiorandpreviouslyrepresented employers
involved in TaftHartley funds. (d. at9:7-20, 10:14.) On June 28, 200arrison
advisedthelnvestigator with the United Stat&OL, Fred Sigert,thathe wasetained
and understood thBOL was conducting some type of “auddfthe Fund (Harrison
Dep. 65:712, 65:1723; Holloway33.)Harrison advised Holloway in early August that
he had not heard from Franki§ert of the Pension and Welfare Benefits

Administration. (d. at 220:1217.)
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Holloway made efforts to work with Harrison to résothe dispute regarding
Oak Tree’s terminationOn July 23, 2002Harrison wrote a letter t@ak Tree.
Holloway understood the letter, in part, as a rexider Oak Tree’s attorney to contact
Harrison to resolve “things(Holloway-34.)Holloway agreed withhthe coursef action
because “Oak Tree . .. had all of the informatiegarding the clams for the fund, and
that information needed to move over to the new TR3upp. Trial Tr214:8-14,
214:19-21525.) On August 29, 2002, Harrison sent an email wléivay regarding
settlement with Oak Tree, and requested she andbtie Union Trustees sign the
agreement. They executeldetddocument, which Holloway thoughvas positive(ld.
221:419; Hollowayl1l at p. 1.) The Fund agreealpay Oak Tree a monetary amoumt
exchange for the transfer of its information and¢wmentgo the new Administrator,
Brokerageand Oak Treagreed itwould not take any further legal actiorfsupp Trial
Tr. 218:5220:8.)

Harrison’sAugust 2, 2002email further notified the trustees that ECI filad
complairt in the United States District for the NorthernsDict of lllinois against the
Union. Harrison informed the trustees, includinglidway that the state of North
Carolina had reached otd the Union requesting certain informatiqhd. 222:9-13;

Harrison Dep. 32:411; Holloway11 at p. 1.JHolloway believed that Harrison would be

7In June 2002, the Louisiana Insurance Commissidgssred a cease and desist order based on
its finding that PCl and PCMG were selling healtlsurance without authorization. The
Louisiana Commissioner found that PCI purportedffer PEO services, including health
benefits, to its clients. PCI “allegedly assas the role of ‘ceemployer’to the employees of its
client employers” and thereby provided these em@ésyaccess to the Fund, pursuant to a CBA
between PCI and the Fun8eeDoyle |.
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handling all of these matters on behalf of the Fui®dipp.Trial Tr. 222:1622; 222:68,;
Holloway-11 at p. 1.)

On September 10, 2002, Holloway learned frBnokerage Concepts, that
Brokerage still had not received files from Oak &ras the Fund had failed to pay Oak
Tree. (d. 39:1840:5.Holloway worked towards getting Oak Tree the paym@nedper
the Agreement. When payment was finally made, theck wa returned for insufficient
funds.Holloway never notified the DOL about this situatiawith Oak Tree, but testified
that Harrison was taking care of “any of that cependence.”ld. at 40:1525.) She did
not tell participating employers or employeesttttee settlement check to Oak Tree
bounced.|d. at 41:1620.)

Harrisonsent a letter t&Cl's employer trustedark Maccariella
(“Maccariella”), on September 26, 20Q# which Harrison explains thdhe trustees
have asked him to advise Maccaridlat no employewith the Fundincluding PCI,
should maintain any association with WeinstemGarnettor any person with a
connectionto them. Harrisonclarified at his deposition thahe trustees were
concerned abut having a connectioto theseandividuals, andvith Maccariella’s
reliability; thus, thdetter put Maccariella on notiGnddocumentedhe ‘good faithand
diligence of the trusteds(Supp Trial Tr. 231:14232:9;Harrison Dep. 54:465:1,
103:16104:14; Hollowayl6.) On this same date, September 26, 20d2lloway
contacted Harrison to inform hittnat the Fund paid Oak Tree with a dishonored check
Oak Tree never received settlement paymeduapfp. Trial Tr. 391-5.)

On September 27, 2002, Holloway resigned as truSke identified several
reasors for her resignation, including the lack of financiatauantability for

contributions to the Fund and resulting lack ofdimg to pay claims. She described the

9



Case 1:05-cv-02264-JHR-JS Document 385 Filed 11/13/20 Page 10 of 30 PagelD: 6117

“vulnerability of the Fund due to actions taken by memb&vshat has created
insolvency of the Fund (P-38, p. 1) Holloway also noted that several states had issued
cease and desist orders “based on the representayiother membership/trustees
thatPITWU [was] aninsurance program (ld.) Holloway listed fifteen specific reasons
for resigning, which she explained were “exampled are not representative of all the
issues related to my resignation.” Many of thesesions related to disagreements with
other trustes about their approach to Fund management. For pli@mhe strongly
disagreed with the other trustees' dismissal of Dade without consulting her. Her
reasons for resigning also included:

e. Lack of continuity or communication by the Uniogpresentaties.

f. No financial accountability for contributions the Health and Welfare Fund by

other membership. Employers Depot [Holloway's comyjgrovided monthly

audits and accountability since the inception @& program.

g. Lack of proper follovthrough to ensure that Union Privilege provideduiegd

financial records to the accountants and actuaay tletermined the financial

solvency of the fund.

h. Establishment of two additional plans withoué ttonsent of the Trustees.

i. Contribution rates established for two additibpkans without the expressed
consent of the Trustees or approval by actuary.

. Vulnerability of the fund due to actions takepinembership that has created
insolvency of the fund.

k. The consensual approach by the POV allow staff of certain membership
to make decisions, develop programs and direcotiteome of contracts and
TPA activity.

|. Cease and desist orders in multiple states basetthe representation by other
membership/ Trustees that PITWU is an ingur@program.

m. Legal issues with the Department of Insuranceniritiple states due to the
representation by other membership that PITWU isn&nirance program.

10
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n. Lack of follow through by responsible partiesetosure the structure,
insurance prograsand related requirements are managed timely and
effectively.

(1) Holloway expressed concern about “the chaotic stdtdfairs of the Fund,”

which had “brought undue damage in multiple statesated credit damage to the
membership due to claims that aneexcess of 9 months old and generally has ruined
the credibility of the Union and its associatedufidaries.”(ld. atp. 2). Holloway did not
seek mediation of disputes with other trustees reigay the management of the Fund or
seek to remove any trtee. Nor did she demand an audit of PCI/NP or PGM@Gontact
the Department of Labor to complain about the latfunding, lack of financial
accountability, or “chaotic state of affairs.” HoWay did not find another person to
replace her as trustee before resigning, nor wadralimediately replacedDoyle 111,

2014 WL 6747882, at *5.

Holloway did, however, continue to participate hmetadministration of the Fund
after her resignation. In October 2002, Hollowaytweéh Brokerage Concepts to
discuss he Fund's lack of fundingnet with the DOL to answer questions, and sought
the DOL’s assistancéNotably,Holloway's companyEDI, used its own funds to satisfy
claims by its clients' employees that were not gaidhe Fund. Holloway also sought to
resolve outstanding claims with health care prossdend sought payment of claims
from Southern Plan Administratorkd.

C. Procedural History

Abench trial was held in this mattdreginningOctober 19 througkctober26,

2009, in which the Court made findings of factta®oyle and HollowayBased on the

findings of fact from that triakhis Court concluded that the Secretary failediows

that Holloway or Doyle breached their fiduciary dastto the FundDoyle I, 675 F.3d

11
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187, 193 (3d Cir. 2012). The Secretary appealed dleaision, arguing that the Court
failed to adequately address the breach of fidyatrty arguments and to consider
whether the Defendants were responsible for diversioplan assets held by the
Fund.On appeal, the Third Circuit found that this Coartedwhen it failedto
determine whether payments collectedPCI/ NP and PCMG were plan assets subject
to ERISA.

The Circuit vacated this Court’s 2010 Opinion aritedted this Courto

make detailed factual findings concerning the natafthe funds received

and controlled by Doyle to determine whichaify of these funds, were plan

assetdand specifically address whether Check 1 and Check aiewere

‘plan assetp Ifthe District Court determines on remand that goon all of

these monies argplan assets,it should then consider whether Doyle had

sufficient control over these assets to suppomading of fiduciary status.
Id. at 201If the Court foundoyle wasa fiduciary with respect to plan assdtse Court
was directed toansider‘whetherDoyle breachedisfiduciarydutiesto theFund.”
Id. (citations omitted)The Circuit further held‘[i]f on remand the District Court finds
that any of the monies retained by PCMG or PCI/ Nf?evplan assets, it should then
consider whether Holloway breached her fiduciaryielsirelating to those assets and is
liable for any resulting losses to the plald?at203. In doing so, the Court must
“address whether Holloway had a duty to investigaiev extensive an investigation
would have been required, or whether an adequaskiigation would have revealed
the Fund's potential insolvency and/or the divemsab assets.Id. at202.

On remandafter the first appeathis Court explained that employers “agreed in
writing” to participate in the Fund by executingpacket of formsand by submitting

checks in response to invoices they received. ThwerCread these documents, in

conjunction with the Declaration of Trysb determine the assets of the Fuiide

12
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Declaration of Trust created the Fund and idendifiee Fund'sissets as “any and all
contributions payable by EMPLOYERSIhe related documents consisted of a packet of
forms, signed by the employer, which reflectedihtent to participate in the Fund and
the rate he would pay for benefi@oyle IlI, 2014 WL 674782, at *10-11. As stated by
the Third Circuit:

By Doyle’s design, employers originally sent in agiegle check to enroll in

the Fund and get health benefits for their employaesl only after did he

divide payments into two checks, ostensibly one ffaalth insurance

contributions (Check 1) and one for PEO servicebe@k 2). Several

employers testified that they believed that theayments to PCMG were

only for health insurance.

This Court found that the relevant documents, whead togethersufficiently
establiskedthe Fund's property interest in all of the moneyakhemployers forwarded
to PCMG (“Check 1" and “Check 2" herefore, the Court held these monies were “plan
assets.1d.

This Courtnextaddressed whether Doyle maintained a €iduy status with
respect to the plan asseasd found thaDoyle was a fiduciary because all or part of the
payments that PCMG collected from PCI/NP's clienése plan assets and Doyle, as
head of PCMG, exercised discretionary control aharse asset3his Court further
ruledthatDoyle breachedisfiduciarydutiesof loyalty andprudencdo the Fund.ld. at
*13-16.

Finally, the Court determined that Holloway's iniaat (both before and after her
resignation) constituted a breach of liduciaryduty under 8 404(a)(1)(B)Specifically,
this Court bundthat Holloway gnoredevidencehatthe Fundwasbeingmismanaged

that herlack of prudence enabled others to commit a breacld,that she failed tmake

reasonable efforts temedy that breactdltimately, this Court held Holloway liable for

13
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the diversions which occurred during her trustepshs well as for the losses which
occurredafterher resignatiopnwhich were enabled by her inaction.

Holloway and Doyle appealed the@@t's decision irDoyle lll. Onthatappeal,
the Third Circuit found that this Court did not ctgaerr in: (1) concluding “that all
contributions from employersi.e., both Check 1 and Check 2 monr+esgere “plan
assets” within the meaning of ERISA; () concludinghat“Doyle breached his duty of
loyalty to the Fund because he knew that these ssowere not used to benefit plan
participants. 657 F. App'x 117125,127 (3d Cir. 2016)As to Holloway’s liability, the
Circuit vacated tls Court’s 2014 Opinion, noting that it disagreed wiklle Secretary’s
position, “that Holloway should be liable for alvérted assets because she failed, from
the creation of the Fund in January 2001, to createechanism for collecting employer
contributions and processing benefit claims that would hanevented PCMG and
PCI/NP’s scheme. ... Ase have explained, Holloway’s action or inactionaaigsustee
must be assessed against when information or egg$ thecame available to held” at
128.

The Circuitnoted that Holloway learned of the administrat@dscern over
“boxes” of potentially unpaid claimis April of 2002 and found that Holloway
“reasonably reacted to and addressed the potemiaddlem’’ Id. It furtherconcluded
that “although [this Court] may have properly foutitht Holloway breached her duty of
prudence through inaction during her tenure astaeisthe evidence adduced at trial is
insufficient to support a conclusion that Hollowfayled to act as a prudent trustee prior
to May 30, 2002."ld. at 127.Accordingly,the case wasemancadto this Court for
additionalfactual findings‘as to when, after May 30, 2002, Holloway knew ool

have known that the Fund was being mismanaged srumalerfunded Id. at 129.

14
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On March ®9thand 20" of 2019, this Court held aupplementalbench trail to
addresghe narrow issue before the Couait what point after May 30, 200should
Hollowayhave known, oknow, that the Fund was underfundedbeing mismanaged
The Secretary argu¢bat “the evidence adduced at the supplemental trial sicteesly
that Holloway knew or should have known that tharPWas mismanaged and
underfunded as early as May 30, 2002 amdater than September 20002 [Dkt.

No. 381, p. 10 of 32]Defendant Holloway contends that the Secretaryfaiged to meet
its burden to prove that she breached her fiduaiaryes or that she *is liable for any
guantifiable amount of damages.” [Dkt. No. 371].

. Analysis

In accordance with ERISA, a fiduciaowes adutyof loyalty,to act “for the
exclusive purpose of)providing benefits to their participants and beciaries; and
(i) defraying reasonable expenses of administetimgplan.”29 U.S.C. 81104(a)(1)(A).
That is, the use of plan assets for any purposerdttan (1) to pay benefits; or (2) to pay
reasonable expenses that are necessary to the adimtion of the plan constitutes a

per se breach of the duty of loyal§tein v. Soft Drink Wokers Union, Local 81293

F.3d 1088, 1097 (2d Cid996);Martin v. Walton 773 F. Supp. 1524, 1527 (S.Bla.

1991) ERISA §404(a)(1)(A) "mandates that the expenditure of plan assets est
exclusively for providing benefits and defraying@as®nable gpenses of administering
the plan”). The fundamental obligation of a fidugian discharging his duties is to act
with an “eye single”to the interest of a plan'sf@pants and beneficiarieEisher

v. Philadelphia Electric Cp994 F.2d 130, 132 (3dilC 1993). This rule of loyalty is

designed to deter fiduciaries “from all temptatiband “must be enforced with

15
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‘uncompromising rigidity.”’NLRB v. Amax Coal Cq.453 U.S. 322, 32930, 101 S. Ct.

2789, 69 LEd.2d 672 (1981).

Afiduciary alsoowes a duty of prudence, to dwatith the care, skill, prudence,
and diligence under the circumstances then prevgtihat a prudent man acting in a
like capacity and familiar with such matters woulsle in the conduct of an enterprise of
a like characteand with like aims.29 U.S.C. § 1104(a)(1)(BRoyle 11, 2014 WL
6747882, at *16ERISAs prudence standard incorporates, but makes “moretieva
the requirements of the common law of trusts relgtio employee benefit trust

funds.”Donovan v. Mazzola716 F.2d 1226, 1231 (9th Cit983).

Finally, fiduciaries cannot turn a blind eye to the actigtod their coefiduciaries;
they have a duty to monitor. This fundamental pipheof the law of trusts is codified in

section 405(a) of ERISA, which provides in relevaatt as follows:

In addition to ay liability which he may have under any other pisbon of
this part, a fiduciary with respect to a plan stoalliable for a breach of
fiduciary responsibility of another fiduciary wittespect to the same plan
in the following circumstances:

(1) if he participates knowingly in, or knowingly undakes to
conceal, an act or omission of such other fidugi&anowing
such act or omission is a breach;

(2)if, by his failure to comply with [the duty of loyty or prudence]
in the administration of his specific responsibég which give
rise to his status as a fiduciary, he has enableti ®ther
fiduciary to commit a breach; or

(3)if he has knowledge of a breach by such other fidys unless

he makes reasonable efforts under the circumstatocesmedy
the breach.
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See alsdeigh v. Engle727 F.2d at 135Free v. Briody 732 F.2d 1331, 13335 (7th Cir.

1984);In re Enron Corp. Sec., Derivative & ERISA Litj@84 F. Supp. 2d 511, 553 (S.D.

Tex. 2003).
By enacting these provisions for-Giduciary liability, “Congress expressly

rejected the defense of the inactive fiduciary.” ddgon v. Feinstein7 Emp. Ben. Cas.

(BNA) 1896 (D.Mass. 1986)SeeMazur v. Gaudet826 F. Supp. 188, 19102 (E.D. La.
1992) (when a fiduciary allow other fiduciariesembezzle funds, thus breaching his
fiduciary duties under 8§ 404(a)(1), the fiduciasyiable under 8 405(a)(2) as well);
Briody, 732 F.2d at 1336 (a defendant, “having acceptpdsation as trustee, could not

avoid liability by doing nothing”).

A. Holloway'’s Liability

As previously established, it is undisputed thatleay was a Fund trustee and
moreover, a fiduciary who owed both a duty loyatyd prudence to the Funid .is also
well-established thatiolloway wasnotthe“principal architect of the scheméollowing
PCI/NP's promotion of the Fun®oylell, 675 F.3d 187, 197 (3d Cir. 2012h fact, the
Secretary has failed to produce evidence that kaloknew, specifically, thgtlan
assets were diverted to PCMG and PCI/NP as paynfensales commissions, service
fees, administrative charges, and union dpem®r tothe commencement of this
lawsut. The Court finds, however, that by Holloway’s ownnaidsions, shewas aware
thatthe Fund was mismanaged and underfunilgthe time she resignexb trustee

As stated by the Circuit, Holloway's action or iniact as a trustee must be
assessed against whereinformation or red flagef such mismanagement and

underfundingoecame available to heboyle 1V, 657 F. App'x 117, 129 (3d Cir. 2016)
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“[T] he evidence adduced at tr[ala]s insufficient to support a conclusion that

Holloway failed to act as a prudent trusyaéor to May 30, 2002 Id. at 127 (emphasis

added). Thus,tahisjuncture the Courtconsiderghe “extent of Holloway'’s liability
after May 30, 2002, considering when Holloway beeaamvare of red flags related to
diverted participant contributionsld.

The Third Circuitframed theelevant timelineas follows

[R]ed flags were raised at the May 30, 2002 trusheeting. Then dth the

Fund’s accountant and actuary reported that thidlylatked the financial

information “required by them tperform their essential functions” such as

reporting on the financial condition of the FundirEher, the record reveals

a discrepancy regarding Weinstein’s responsivened$ie trustees’ prior

request for information: while Weinstein claimedhave alrady provided

all information to the new thirgharty administrator, the administrator

reported that it had not received all the previom$ormation and

documentation about the Fund. Although Holloway atite trustees
developed a plan for the information and documentato be conveyed to

the relevant parties, Holloway's lack of meaningfollow-up after this

meeting supports a finding of a breach of her fidugduties after May 30,

2002.

Id. at128 (3d Cir. 2016]citations omitted).

Accordingly, the Secretarfirst contends that prudent fiduciary in Holloway’s
position would have knowras of May 30, 200,2hatsuch“chronic delays in claims
adjudication signaled more profound problems in Pthen’sfinances.” [Dkt. No. 381, p.
15 of 32.]However, Hblloway was unsure of the real status of these oo@ssed claims,
which could have been duplicate claims, paid, @ligible. She was also under the
impression, after the April 23, 2002 meeting, that Oak&was provided certain funds
to pay claims. (Supp. Trial Tr. 189:290:4.)

Moreover,the record reflectthat the delay in claims adjudication, as welllas t

delay in financial reports, revolved around a datablem a problem Hollowawctively

inquired aboutln fact, sheeiterated the need for missing informati@and documents,
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and even contacted the Fund@&insel to discuss her concerns théinsteinwas
“dragging his feet” with regardtthe claims datgHolloway-8 (telling Goldstein!it is
imperative that you demand he cooperate and praadldgdaims information, listing of
members of the union, and current financial statithe fund.). OnJune 6, 2002,
Goldstein informedll of the trusteesincluding Hollowaythatthe materialsequested
from Weinsteinwerefinally receivedand were being sent to Oak Tree, the accounting
firm, and the actuary Under these circumstances, the Court agrees wild#iense, in
thatHolloway’s actions to obtain the information relagito claims directly after May
30, 2002, were prudent.

The next indication of mismanagement directly faleadthe receipt ofthe
information needed to process claimenHolloway’s co-trustees fird Goldstein
Shortly after, Holloway’s cdarusteesalsoterminatel Oak Treeas claims administrator
It is undisputed that both of these unilateral acs were taken without Holloway's
knowledge or consent. The record indicates Hollowaly learned of these decisions
around July 2, 2002. On that date, Holloway wrotetger to her cerustees regarding
her concerns over their decision to terminate OedeT(Holloway9). In her letter,
Holloway acknowledged that the last transition be¢wthird-partyadministratorsvas

“not smooth,’and“members were not being serviced and it severeipaged the

8 Nonetheless, the Secretary argues that Hollowaywkmreshould have known that the Plan was
a fraudulent MEWA, no later than June 4, 2002, whtesm Louisiana Insurance Commissioner
issued its Cease and Desist Order against the Elen if Holloway was aware of this order, the
extent of her knowledge about tildormation contained therein is unclear. Moreover,
Goldstein assured Holloway that he would responthase state orders, thus, she reasonably
relied on the Fund'’s attorney in handling the mgtie which Goldstein specifically assured
“this is a unionsponsored plan, it is not insurance, you state cisnioners don't have
jurisdiction over this.'Doyle 111, 2014 WL 6747882, at *8 ( citinQoyle I, 675 F.3d at 19697).
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PITWU program in the process.Id.) She suggested that she did not want to impact the
members nor encounter legal issues with Oak Thée). Holloway’s July 2d |etteralso
references a change in counsel and the DDhis is a time of change; new counsel; new
actuary; legal responses t®D, state inquires; trustee changes, to name & {gd. at
p. 2.)Holloway claims, however, that she learned of Gtditss termination on July 8,
2002, at which time she firstdened of the DOL’s investigation of the Fund. (Holay
10.)

While this record of events, up to July 8, 2002, tla establish Holloway knew,
or could have known, the extent of wrongdoing withihe Fund-mainly, that
participantcontributions were being diverteegshe should have knowas of July 8,
2002,that the Fund was being mismanaged; and furtherpntbied such
mismanagement could lead to monetary repercussfmterdingly, Holloway’s actions
following July 8, 2002 must refte her awareness of these “red flags.”

The Third Circuit has held, “when confronted wihspicious
circumstancesatrustee may be required to investigate potents&dgito a plan.Sec'y

of Labor v. Doyle, 675 F.3d 187, 198 (3d Cir. 20({&€jing Chaov. Merino, 452 F.3d 174

(2d Cir.2006). HereHolloway was confronted with such circumstance$h@r ce
trustees were acting without her consen);K@ndCounsel andhird-party
administratomwere fireddaysafter receiving at least some documents from UBLthe
Department of Labor was conducting an investigabbthe Fund; and4) when Fund
counsel was terminated, he was instructed thathloelsl not communicate with the
DOL without consentTo be sureHollowayadmittedly hadsuspicions as to why counsel
and thethird-partyadministrator were terminate8pecifically,Hollowaybelieved

Goldsteinwas fired because “[he] was putting pressure on\Meinstein to give
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information to the actuary and accountd (Supp. TrialTr. 3536.) She was also
concernedhat the Fund was breaching its contract with Oe&eTand risking litigation
with thethird-partyadministratorHolloway knew that a lawsuit, “[flinacially . . .euld
be an impact to the Fund,” and “Oak Tree . .. hddf the information regarding the
claims for the Fund, and that information neededtwve over to the new TPA.I4. at
214:1144, 215:2225.) Accordingly, Holloway had a duty to investigate fueth

On the record before the Couhtowever |t is evident that Holloway failed to
conduct any meaningful investigatidollowing July 8, 2002. Furthermore, thoutie
Court finds Hollowaytook certain steps in the interestttfeplan's participants and
beneficiaries, shdid not meet her legal obligations Aduciaryunder ERISA, inight of
the Fund’s circumstances in the months of July,watgand September.

First,despitethe distrustfubehavior of her cdrustees, Holloway did not seek
answers to the fundamental questions she faceavl(yther fellow trustees terminated
Oak TreeandGoldstein; ) whatthe basis for the DOL investigation of the Fund was
and(3) why states continuwkto inquire about the Fund and seek information regagdi
its legality. The Court recognizes that whetherag@equatenvestigation would have
revealed the Fund's potential insolvency and/ ordiversion of assefss unclear?
There were, however, othactions that Holloway could have taken. For examie,
Secretary suggests that Holloway could have coethtihe BDL to apprise them of her
suspicionsor her cotrustees’ efforts to limit Goldstein’s cooperatianthe pendig

investigation

°The record indicates that the person with the npestinent information, Weinsie, was
uncooperative and inaccessible; and Weinstein naimeida close relationship to the companies
withholding information, as he founded PCI/NP anaswhe owner of UPC.
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As this Court previously foundHollowayalso failed toseek mediation of disputes
with other trustees regarding the management ofred or seek to remove any
trusteeNor did she demand an audit of PCI/NP or PCMG ortact the L to
complain about the lack of funding, lack of finaalcaccountability, or “chaotic state of
affairs.”Doyle Ill, 2014 WL 6747882, at *5 (citing 675 F.3d 193, 199plloway
indicates a lack of knowledge regarding the actishe could have taken. Fexample,
she argues thdfn]o attorney ever advised [her] that she could or staurlilaterally
sue a fellow trustee or pursue arbitration or madrawith respect for the Fund. [Dkt.
No. 383, p. 34.] But Holloway never inquired abdww to resolve thenderlying issues
with the fund. (Goldstein Dep. 98:429:11.)

Instead, Holloway focused on the issues with OakeT{Supp. Trial Tr. 214: 11
220:6.)In trying to reconcile the Fund’s relationship wi@rak Tree, Holloway was
essence, working to remetlye Fund’spoorrecordkeeping. Ahough suchefforts may
have been in the Fund’s interest, it cannot exddiskoway from ignoring the
underlying issue of the overall management of thadk In fact Holloway’s efforts
repeatedly exposeabigger picture-that her cetrustees, as well as UP®ere
intentionally trying to conceal information, thdte¢ Fund was not paying out claims,
and that both the federal government and state gonents were investigating the

plan.See, e.g.Russo v. Unger845 F. Supp. 124, 12829 (S.D.N.Y. 1994) (fiduciary's

failure to protect the participants by turning @nldl eye to her cofiduciary's action
constitutes “gross delinquency,” despite lack dffuiness or actual knowledge on her
part).

For instance, the Fundtirhately settled its differences with Oak Tree and

August,when theFund agreed to pay Oak Tree $22,000 for its sesvi@¢olloway11.)
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On September 10, 2002, howevtre thenclaims administratonotified Holloway it
was still missing necessafiles because the Fund failed to pay Oak Tree. (HoNe8@.)
Hollowayunderstood that thengas adequate funds from the First Union Bank Acdoun
to make this payment and advised Fund counsel bhamed authorization for
releasing the settlement monéiolloway-12.) Hollowayknew thenew thirdparty
administrator was to pay the settlement money ‘foafd] not received any funds for
this purpose from Privilege Care, or so they clgjirand thatHarrison was going to
proceed with payment to Oak Tree from First UnicanB, unless he heard otherwise
from Maccariella or PPivilege Care. Holloway-13) Ultimately, Holloway learned that the
check authorized to pay Oak Tree was returnedrfeufficient funds. (Hollowayi5.)
Hollowaydid nothingwhenshelearnedthereasonthatfundswereinsufficient—
becausd-ranklin Militello unilaterallywithdrewthefundsfrom theaccountleavingan
insufficientbalanceof $1,000.(Supp.Trial Tr. 288:22291:4.)Militello wasinitially one
of theFund’'sUnion trustees(Holloway-4.)

Duringthistime,Holloway was also aware that a previous employeghwhe
Fund, Employers Consortium, filed a lawsuit agaithet Union alleging unpaid claims,
and that there was an inquiry from the Stat&lofth CarolinaOn September 20,
2002,Holloway learned the Fund's claims administratos\waving problems paying
claims because PCI/NP had stopped making contmmstio the Plan and that
necessary information and paperwork from PCIl/NoaimPwas lackng. Doyle 11, 675
F.3d 187, 198 (3d Cir. 2012vhile Holloway understood that Harrison would haad]
some of these matterdie Court cannot find that her heavy reliance om Eand’s
counsel following early July 2002 was reasonabléght of whatHolloway describes as

a “chaotic state of affaify” (Supp. Trial Tr222:2-18; P-38.)
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As trusteeHolloway had a duty to maintain financial recordsdao preserve and
protect the assets of the plan, including from déi@n or embezzlemengee
Restaement (Third) of Trusts 88 76(2)(83; Ream v. Freyl07 F.3d 147, 156 (3d Cir.
1997).Atrusteeis also ‘Under a duty to communicate to the beneficiary matéacts
affecting the interest of the beneficiary whichkreows the beneficiary does not know
and which the beneficiary needs to know for histpobion in dealing with a third

person.Bixler v. Cent.Pennsylvanidleamsterdiealth& WelfareFund 12 F.3d 1292,

1300 (3d Cir. 1993) (quoting Restatement (Secorfdyosts § 173, comment d (1959)).
When Holloway resigned as trustee of the Fund sldécatedjnter alia, that

there was[h]o financial accantabilityfor contributions to the Health and Welfare

Fund by other membership,” a “[lJack of proper &l through to ensure that Union

Privilege provided requirefinancial record4o the accountants and actuary that

determined the financial solvencythfe fund,” “[v]ulnerability of the fund due to

actions taken by membership that has creatsdlvency of the fungd and ‘{l]egal

issueswith the Department of Insurance in multiple stade to the representation by
other membership that PITWU is an urance program.” (88 (emphasis added).)
Therefore, Holloway was aware of the seriousnegdefproblems within the Fund. Yet,
there is no evidence that Holloway went to the mgvaints of the plan with any of this
information.Hollowayshould havenformedthe beneficiaries of the plaabout the
concerns she had order to protect thenBixler, 12 F.3d at 1300Therefore,
Holloways inaction after July 8, 2002 until at least hesignation was hAreach of her
fiduciary duties and enabled her ewustees to commit further breach.

Atrustee must also take prudent precautions, sudty @soviding for a “suitable

and trustworthy replacement,” to ensure that h&ggeation does not harm the Fuad
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its beneficiariesSeeReam v. Freyl07 F.3d at 154Holloway did notprovide a

replacementrustee before resigning, nor was she immediategaced
Holloway, howevercontinuel to make reasonable efforts to assist the éuure any
harm,andparticipate inits administrationln fact,Holloway stated in her resignation
letter: “Should you be interested in utilizing mgrsice to assist in the restructuring of
the plan, interface with the fiduciaries or othelated support, | would be amenalb
performing business related functions to ensurectireent issues with this program are
rectified.” (P-38.) Holloway explained she “still was very motivatamcontinue trying to
fix the problems that we had with the Fun@Supp. Trial Tr. 234:-4.)
Hollowaydemonstrated as much through the following acti@ewrote to
Lynn Tucker of IAMU, which PITWU was a part of, epprise her of the issues caused
by the Fund'’s failure to pay Oak Tree, and requbkstUnionprovide funding to execute
the termination agreement with Oak Tree. (Hollow8y) Hollowayalso contacted the

IAMU attorney to advise him of the Fund’s issuesldrer own concerns, noting she

Trial Tr. 238; Holloway19.) Indeed,on October7,2002, McKeoughthe Fund’s brmer
actuaryadvised Ms. Holloway thdfa] fight will be expensive, distracting, and make
the problem worse not better’ He opined that the parties should attempt to reath
agreement, “try to mitigate damages; i.e. whatlcardone to get the curreand future
claims paid.” (Hollowayl7.)

Hollowayalsoretained personal couns&evin McMurdy,who she worked with
to tryto engage Weinstein and assist the DOL in their in\gegion.(SeeSupp. Trial Tr.
106-145, 244:25245:6.)Notably,McMurdy accompanied Holloway on October 20,

2002,when she voluntarily met witMr. Seirgert at theDOL. (Id. at 24556; Holloway-
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48.) Holloway testified that she requested the assistari¢he DOL to resolve issues
with the Fund. [d. at249:818.) McMurdy testifiedthat he found it“strange . .that
the Department would not assfshem]in explaining what could be done to possibly
improve the Fund (Id. at 141:1723.)He also testifiedo informing Mr. Seigertabout
thepending lllinoislitigation—

you have a fund that's being investigated. You hzasgies to that litigation

who are ostensibly being interviewed. So my comnecation to the

Department was, there are things going on up thlea¢ may ultimately

end intheir solution of claims. Would yo like to be involved in that case

because it's getting ready to wrap up? And | wad t@, we don't want to

be involved, you can tell us about it afterwardedA said, okay.
(1d. at 140:23141:5.) FurthermoreyicMurdy sought Mr. 8igert’s “generally equested
assistance from the Secretary to provide us witlhtelier assistance could be provided
to try and solve whatever problems there might My.”Seigertwould not give
Holloway and her attorney any information or assmnste aside from a contact pens
information—this persorhad no other informatio for Holloway. (d. at 106107.)

Moreover, Holloway was regularly providing claimt&itus data from the Fund to
her attorney to keep him apprised of the situat{¢tolloay-56-67, Supp. Trial Tr.
250:11260:11.) Through McMurdy Holloway made efforts wcare funds to pay
pending claims, including initiating law suitSypp Trial Tr.261:510.) In fact,
Holloway’s own company, EDI, negotiated with progid on paymenterms, and
funded the extenge work effort to go through boxes of claims andamls. (d. at
253:1422; 257:1021.) The record shows Hollow&ydesire to take responsibility
helpingthe fund and protect her own company, after alt,¢dcenpany remained a

contributing employer of the Fundlthough “a duty to disclose material information

may extend beyond [a trustee’s] departure[,]” Hatly acted prudently and met her
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obligations precribed by the law after her resignation. GlazigiGlassworkers Union

Local No. 252 Annuity Fund v. Newbridge Sec., @3 F.3d 1171, 1183 (3d Cir. 1996)

ThereforeHolloway is nd liable for the diversion of plan assets after Septembdr20
Finally,the Court finds that Holloway is not liable for thetions of her cdarustees
following her resignatiorbecause shok reasonable action to prevent further harm
from their actions

ERISA 8409(a)provides that “[ahy person who is a fiduciary with respect to a
plan who breaches any of the responsibilities,gdiions, or duties imposed upon
fiduciaries by this title shall be personally ligltlb make good to such plan any losses to
the planresulting from each suchréach....” Where several fiduciaries are involved in

ERISAviolative conduct, the liability is joint and sewdrDavidson v. Cook567 F.

Supp. 225, 240 (E.D/a.1983);Freund v. Marshall & lisley Banld85 F.Supp. 629, 644

(W.D.Wis. 1979). Further, ERSA section 409(a) specifies that “[a]ny person wha
fiduciary with respect to a plan who breaches ahyh] duties shall be subject to such
other equitable or remedial relief as the court rdagm appropriate, including removal
of such fiduciary.29 U.S.C. § 1109(a).

Holloway argues that the Secretary has failed toychis burden to prove any
guantifiable amount of damages that could be atiiebl to her. [Dkt. No. 383, p. 30.]
The Court disagree8indu Georgd“Ms. George”) senior investigator with the DOL,
Employee Benefits Security Administratigiestified at the initial trial, and the
supplementatrial before this Court. She calculated the Plagsks that occurred
monthly, usingsimple math and the amounts provided 3% P-41,and R46—the
Fund’'s Summary of all Deposits in Connection witheDation of the Fund, Deposits

Received by contract administrators, and the Tetalds Retained by PCI, NP, and
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PCMG after Payments madeTbird-partyAdministrators and Direct Payments
Provide BenefitsAt trial, the Secretary presented a chart of thedeulated losses
which Ms. George testified tasbeing accurate. (Supp. Trial Tr. 59:69:8.)

The Court used thesmlculations in determining Doyle’s liability to éhlFundin
Doyle 1ll. In relevant part,iis Court has already determinttht

Doyle's company, PCMG, marketed the services ohdety of entities,
including PCI/NP. In January of 2002, Doyle signedlarketing Service
Agreement with PCI, in which PCMG agreed to rketrPCl's services for a
fee. PCMG also collected payments from PCI/NP'sndls. Clients made
payments by two checks, one to PCI/NP for partitgra in the Fund
(Check 1), and one to PCMG for administrative sezviees (Check 2).
PCMG received both chks and would forward the first on to PCI/NP. It
retained the second check to cover its expenseschwimcluded sales
commissions paid to PCMG's sales consultants ard fer additional
services selected by the client, such as gap insze.® CMG alsoprovided
monthlyreports to PCI/NP regarding funds receiged paid certain union
dues. 675 F.3d at 1992.

At some point, PCMG stopped marketing for PCI/NR{ lzontinued to
provide billing and administrative services untiaM2003. PCMG received
$4.5million in Check 1 funds, and $2.1 million in Chegkfunds. PCMG
forwarded $3.1 million of the Check 1funds to PER, and paid $645,000
directly to claim administrators and medical praaid. In addition to the
$3.1 million received from PCMG, PCI/NPsal directly received $816,000
from employers enrolled in the Fund through Weimste wife. Of this
roughly $3.9 million, PCI/NP sent $2.1 million ttagms administrators to
pay employee health benefit claims. Thus, in toRELMG and PCI/NP
collected $7 million in payments relating to the Fund, but pr#2.7
million was sent to claim administrators for theypeent of health benefit
claims. The remaining $4.7 million was retainedR@MG or PCI/NP. 675
F.3d at 192.

Doyle Il, No. 05CV-2264, 2014 WL 674882, at *3.The Secretary has stipulated that all
monies PCI/NP and PCMG forwarded to the Fund'sneclaadministrators were used
payment of legitimate claims and to defray reasdeabsts of administering the health

plan.id. at *15.
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The Third Circuit fas affirmed this Court’s conclusion that that dltloe
contributions paid by employers, both “Check 1" d@theck 2,” were plan assets and,
therefore, contributiospaid by employershat the Plain dichot use to pay claims or
defray reasonable administiive costs constitutes a Plan loske Circuit further
affirmed this Court’s judgment against Doyle basedthe above findings. For purposes
of this remand, the Court is now only concernechwhe losses occurring between June
2002 and May 2003.

According to the DOL's monthly calculationt)e total amount of diverted funds
between June 2002 and May 2003 amounts to $3,384067Having found that
Holloway, as a named trustee, was in breach of her fidycatiesbeginningJuly 8,
2002 until her resignation on September 27, 2002, sHialide for damages occurring
in August 2002 and September 200As established$454,880 was diverted in
August of 2002 an$321,829 was diverted in September 2002, totaliige$709—this
total, therefore, represents thaesesof the Plaintiff that Holloway is responsible for

[1. Conclusion

For the foregoing reasons, Defendant Holloway istjy and severally liable
along with the other defendants to restore and nrak#tution to the Fund ithe
amount of $776,709. This amount represents thedffce between the money that
employers paid in for benefits and the money thas waid out to claims administrators
to administer and pay benefitplan assets diverted from the Furduring August
2002 and September 2002. Duringodetwo months, Holloway ignorethe evidence of

her cotrustee’s wrongdoings, and failed to take meanihgttion, breaching her

10 The Secretary agrees that a July 8, 2002 “trigggeflimplicatesliability for damages
beginning in August[Dkt. No. 381, p. 28 of 32.]
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fiduciary duties of loyalty and prudence, afudtherenabing others to commit breach
againstthe Fund and its beneficiaries. Hollowayaisoto be enjoined from serving as
fiduciaryor service provider for any ERISéovered employee benefit plan.

The restored losses to the Plan may be subjeatritpatation of prejudgment

interest by the&SecretaryThe Courf howeverreserves on the isswa this time See

Anthuisv. Colt Indus.OperatingCorp., 971 F.2d 999, 1009 (3d Cir. 1992|W]e have
held generally tha{iln the absence of an explicit congressional diineg the awarding
of prejudgmeninterestunder federal law is committed to the trial couttt®ad

discretion.”(quotingAmbromovager. United Mine Workers,726 F.2d 972, 98482 (3d

Cir. 1984)). The Parties should subntib the Courtsupplemental briefing as to whether
prejudgment interest should be awarded and, if deditheappropriateaateof that

interest.
Dated: Novembei3, 2020
/s/ Joseph H. Rodriguez

Hon. Joseph H. Rodriguez,
UNITED STATES DISTRICT JUDGE
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