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NOT FOR PUBLI CATI ON

UNI TED STATES DI STRI CT COURT
DI STRI CT OF NEW JERSEY

JOHN FLEM NG,
Cvil Action No. 05-2320 (FLW
Pl ai ntiff,
v. : OPI NI ON
MARK WESTFALL. et al..

Def endant s.

APPEARANCES:
John Flem ng, Pro Se
#53464- 066/ SBI # 267325A
FCC- Medi um
P. O Box 26040
Beaunont, TX 77720
WOLFSON, District Judge
Plaintiff, John Flem ng, incarcerated at the Federal
Correctional Center, Beaunont, Texas at the tine he filed the

i nstant conplaint, seeks to bring this action in form pauperis

wi t hout prepaynent of fees pursuant to 28 U S.C. § 1915. Based
on Plaintiff’s affidavit of indigence, the Court will grant his

application to proceed in fornma pauperis pursuant to 28 U.S.C. 8§

1915(a) and order the Clerk of the Court to file the conplaint.?
At this time, the Court nust review the conpl aint pursuant

to 28 U . S.C. 88 1915(e)(2) and 1915A to determ ne whether it

' As Plaintiff states that he is currently in transit to
New Jersey for custody, the Court wll not require himto produce
a six-nmonth institutional account statenent.
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shoul d be dism ssed as frivolous or malicious, for failure to
state a claimupon which relief may be granted, or because it
seeks nonetary relief froma defendant who is i nmune from such
relief. For the follow ng reasons, Plaintiff’'s conplaint will be
di sm ssed.

BACKGROUND

The followi ng factual allegations are taken fromPlaintiff’s
Conpl ai nt and are accepted as true for purposes of this review

Plaintiff seeks to sue two Burlington County assi stant
prosecutors, defendants Westfall and Bernardi, stating that they
“performed acts of bad faith in violation of HR 3396 Citizen's
Protection Act of 1998, 28 U.S.C. 530B, rules of ethics, and
violations of constitutional law” |In particular, Plaintiff
clains that these defendants are liable to him because of
viol ations concerning his underlying state court crimnal charges
and/ or convictions; including absence of probable cause to
i ndict, discovery and evidentiary m sstatenents, and viol ations
of rules of ethics.

Plaintiff asks for relief under 28 U . S.C. 8§ 530B, the
Constitution, and the Hyde Anendnent. Specifically, he asks that
the acts of these defendants be referred to a grand jury, that
they be dism ssed fromtheir positions, with a | oss of pension

and retirenent benefits, and that they are referred to the ethics
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commttee. He also asks for dism ssal of the charges agai nst
hi m

DI SCUSSI ON

A. Section 1915 Revi ew

In 1996, Congress enacted the Prison Litigation Reform Act
(“PLRA”), Title VIIl of the Omibus Consolidated Rescissions and
Appropriations Act of 1996, Pub. L. No. 104-134, 110 Stat. 1321
(April 26, 1996). Congress’s purpose in enacting the PLRA was
“primarily to curtail clainms brought by prisoners under 42 U S. C
8§ 1983 and the Federal Tort Clainms Act . . . many of which are

routinely dismssed as legally frivolous.” Santana v. United

States, 98 F. 3d 752, 755 (3d Gr. 1996). A crucial part of the
congressional plan for curtailing neritless prisoner suits is the
requi renent, enbodied in 28 U.S.C. 8§ 1915A(b), that a court nust
dism ss, at the earliest practicable tinme, any prisoner actions
that are frivolous or malicious, fail to state a claim or seek
monetary relief frominmmune defendants. “A pro se conplaint may
be dismssed for failure to state a claimonly if it appears
‘beyond doubt that the plaintiff can prove no set of facts in
support of his claimwhich would entitle himto relief.””

M | house v. Carlson, 652 F.2d 371, 373 (3d Gr. 1981) (quoting

Hai nes v. Kerner, 404 U. S. 519, 520 (1972)).

In determ ning the sufficiency of a conplaint, the Court

must be m ndful to construe it liberally in favor of the
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plaintiff. See Haines v. Kerner, 404 U S. 519 (1972); United

States v. Day, 969 F.2d 39, 42 (3d Cr. 1992). The Court should

“accept as true all of the allegations in the conplaint and
reasonabl e i nferences that can be drawn therefrom and view them

in the light nost favorable to the plaintiff.” Mrse v. Lower

Merion School Dist., 132 F.3d 902, 906 (3d G r. 1997). The Court

need not, however, lend credit to a pro se plaintiff’s “bald
assertions” or “legal conclusions.” |d.

B. 28 U.S. C. § 530B

Plaintiff seeks to bring this action alleging a violation of
the “Citizen’s Protection Act of 1998,” 28 U . S.C. § 530B. That
statute, however, applies to attorneys of the Federal Governnent,
mandati ng that federal attorneys be subject to ethical standards
dictated by state laws and rules, and |ocal federal court rules
in the state where the attorney practices. See 28 U.S.C. 8§ 530B;
see also 28 CF.R 8 77.1, et seq. In this case, Plaintiff seeks
to sue two state prosecutors, not federal attorneys.

Furthernore, the statute cited by Plaintiff does not “create
a right or benefit, substantive or procedural, enforceable at |aw

by a party to litigation with the United States, including

crimnal defendants . . . and shall not be a basis for dism ssing
crimnal or civil charges or proceedings . . . .” 28 CF.R 8§
77.5.
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Therefore, Plaintiff’s clainms under 8 530B will be dism ssed
for failure to state a clai mupon which relief nmay be granted,
pursuant to 28 U.S.C. 88 1915(e)(2)(B)(ii) and 1915A(b)(1).

C. Hyde Amendnent

Plaintiff also states that he is entitled to relief under
t he Hyde Anendnment, in which Congress authorized federal courts
to "award to a prevailing party [in a crimnal case], other than
the United States, a reasonable attorney's fee and ot her
[itigation expenses, where the court finds that the position of
the United States was vexatious, frivolous, or in bad faith,
unl ess the court finds that special circunstances make such an
award unjust." Pub. L. No. 105-119, 111 Stat. 2440, 2519 (1997)
(reprinted in 18 U.S.C. 8 3006A, historical and statutory notes);

see United States v. Glbert, 198 F. 3d 1293, 1299-1303 (11th G r

1999) (di scussing the Hyde Anendnent's | egislative history).

In the instant case, the Hyde Amendnent’s provisions for
attorney’s fees would not apply to Plaintiff, as he is not a
prevailing party in a federal crimnal case. Therefore, these
claims will be dismssed for failure to state a cl ai mupon which
relief may be granted, pursuant to 28 U S.C. 88 1915(e)(2)(B)(ii)
and 1915A(b) (1).

D. Constitutional Violations

Plaintiff also seeks relief citing “constitutional

violations.” A plaintiff may have a federal cause of action
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under 42 U. S.C. 8 1983 for alleged violations of his
constitutional rights. Section 1983 provides in relevant part:

Every person who, under color of any statute,

ordi nance, regulation, custom or usage, of any State
or Territory . . . subjects, or causes to be

subj ected, any citizen of the United States or other
person within the jurisdiction thereof to the
deprivation of any rights, privileges, or immnities
secured by the Constitution and |laws, shall be liable
to the party injured in an action at law, suit in
equity, or other proper proceeding for redress.

Thus, to establish a violation of 42 U S.C. § 1983, a plaintiff
must denonstrate that the chall enged conduct was commtted by a
person acting under color of state |law and that the conduct
deprived himof rights, privileges, or inmunities secured by the

Constitution or laws of the United States. See Parratt v.

Taylor, 451 U S. 527, 535 (1981), overruled in part on other

grounds by Daniels v. Wllianms, 474 U S. 327 (1986); Adickes v.

S.H Kress & Co., 398 U.S. 144, 152 (1970); Piecknick v.

Pennsyl vani a, 36 F.3d 1250, 1255-56 (3d G r. 1994).

First, the only naned defendants are state court
prosecutors, who are inmune from damages for actions taken in

their official prosecutorial capacities. See Inbler v. Pachtman,

424 U.S. 409 (1976).

Second, in a series of cases beginning with Preiser v.

Rodri guez, 411 U. S. 475 (1973), the Suprenme Court has anal yzed
the intersection of 42 U.S.C. § 1983 and the federal habeas

corpus statute, 28 U S.C. 8§ 2254. In Preiser, state prisoners
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who had been deprived of good-conduct-tinme credits by the New
York State Departnment of Correctional Services as a result of

di sci plinary proceedi ngs brought a 8 1983 acti on seeking
injunctive relief to conpel restoration of the credits, which
woul d have resulted in their inmediate release. 411 U S. at 476
The prisoners did not seek conpensatory damages for the | oss of
their credits. 411 U. S. at 494. The Court held that “when a
state prisoner is challenging the very fact or duration of his
physi cal inprisonnment, and the relief he seeks is a determ nation
that he is entitled to i medi ate rel ease or a speedi er rel ease
fromthat inprisonnment, his sole federal renedy is a wit of
habeas corpus.” 1d. at 500.

In Heck v. Hunphrey, 512 U. S. 477 (1994), the Court

addressed a corollary question to that presented in Preiser,
whet her a prisoner could challenge the constitutionality of his
conviction in a suit for damages only under § 1983, a form of
relief not avail able through a habeas corpus proceedi ng. Again,
the Court rejected 8§ 1983 as a vehicle to challenge the

| awf ul ness of a crimnal judgnent.

[I]n order to recover danmages for allegedly
unconstitutional conviction or inprisonnment, or for
ot her harm caused by acti ons whose unl awf ul ness woul d
render a conviction or sentence invalid, a § 1983
plaintiff nmust prove that the conviction or sentence
has been reversed on direct appeal, expunged by
executive order, declared invalid by a state tri bunal
aut horized to nake such determ nation, or called into
gquestion by a federal court’s issuance of a wit of
habeas corpus, 28 U. S.C. § 2254. A claimfor danmages
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bearing that relationship to a conviction or sentence

that has not been so invalidated is not cognizable

under § 1983.
512 U. S. at 486-87 (footnote omtted). The Court further
instructed district courts, in determ ning whether a conpl ai nt
states a claimunder § 1983, to eval uate whether a favorable
out cone woul d necessarily inply the invalidity of a crimnal
j udgnent .

Thus, when a state prisoner seeks damages in a § 1983

suit, the district court nust consider whether a

judgnment in favor of the plaintiff would necessarily

inmply the invalidity of his conviction or sentence; if

it would, the conplaint nmust be dism ssed unless the

plaintiff can denonstrate that the conviction or

sentence has already been invalidated. But if the

district court determnes that the plaintiff’s action,

even if successful, wll not denonstrate the invalidity

of any outstanding crimnal judgnent against the

plaintiff, the action should be allowed to proceed, in

t he absence of sone other bar to the suit.
512 U. S. at 487 (footnotes omtted). The Court further held that
“a 8§ 1983 cause of action for damages attributable to an
unconstitutional conviction or sentence does not accrue until the
convi ction or sentence has been invalidated.” 1d. at 489-90.

To the extent Plaintiff seeks danages arising fromthe
al l egedly unl awful actions of the defendants, and if the facts
are as pleaded by Plaintiff, a judgnent in Plaintiff’s favor on
these clains necessarily would inply the invalidity of his
conviction. Thus, based upon the facts as pl eaded, these clains
appear to be barred by Preiser and/or Heck until such tine as the

conviction is otherw se invali dated.
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CONCLUSI ON

For the foregoing reasons, Plaintiff’s conplaint will be
dism ssed for failure to state a clai mupon which relief may be

granted. An appropriate Order acconpani es this Opinion.

S/ Freda L. Wl fson
FREDA L. WOLFSON
United States District Judge

Dat ed: May 10, 2005
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