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NOT FOR PUBLI CATI ON

UNI TED STATES DI STRI CT COURT
DI STRI CT OF NEW JERSEY

TI MOTHY ADAMS,
Cvil Action No. 06-1477 (RBK)
Petiti oner,

v. : OPI1 NI ON
WARDEN M NER

Respondent .

APPEARANCES:

Ti mot hy Adans, Petitioner pro se

# 42380- 019

F.C.1. Fairton

P. 0. Box 420

Fairton, NJ 08320
KUGLER, District Judge

Petitioner Tinothy Adanms, a prisoner currently confined at the
Federal Correctional Institution, Fairton, New Jersey, has
submtted a petition for a wit of habeas corpus pursuant to 28

USC § 2241.° Because it appears that this Court |[acks

jurisdiction to consider this petition, and that it is not in the

! Section 2241 provides in relevant part:

(a) Wits of habeas corpus nmay be granted by the
Suprene Court, any justice thereof, the district courts
and any circuit judge wthin their respective
jurisdictions.

(c) The wit of habeas corpus shall not extend to a

pri soner unless-- ... (3) He is in custody in violation
of the Constitution or laws or treaties of the United
States ...
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interest of justice to transfer it, the Court will dismss the

petition. See 28 U.S. C. 88 1631, 2243, 2244(a), 2255.

BACKGROUND

The followng facts are obtained from the petition and
exhibits to the petition and are assuned true for purposes of this
deci si on.

In 1995, Petitioner was convicted on conspiracy to distribute
and to possess withintent to distribute a controll ed substance and
sentenced to life inprisonnment by the United States District Court,
Mddle District of North Carolina. Petitioner appealed his
conviction, which was affirnmed by the Court of Appeals for the
Fourth Crcuit. The United States Suprene Court denied Petitioner
certiorari in February 1997.

Subsequently, Petitioner filed a notion under 28 U S.C. 8§

2255.2 The notion was denied by the United States District Court,

2 Title 28 of the United States Code, section 2255 states,
in relevant part:

A prisoner in custody under sentence of a court
establ i shed by Act of Congress claimng the right to be
rel eased upon the ground that the sentence was i nposed
in violation of the Constitution or laws of the United
States, or that the court was without jurisdiction to

i npose such sentence, or that the sentence was in
excess of the maxi mum authorized by law, or is

ot herwi se subject to collateral attack, nay nove the
court which inposed the sentence to vacate, set aside,
or correct the sentence.
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Mddle District of North Carolina on January 27, 1999, and said
denial was affirnmed by the Court of Appeals for the Fourth Crcuit
on June 24, 1999.

Petitioner now files this action under 28 U S.C. § 2241. He
states that he cannot proceed under § 2255

because the District Court [for the Mddle D strict of
North Carolina] did not proceed in conformty wth
Section 2255 when it made findi ngs on controverted i ssues
of fact relating to a fraudulent ex parte affidavit
w thout an evidentiary hearing[,] and Section 2255 is
i nadequate or ineffective to test the legality of
Petitioner’s detention when the District Court [for the
M ddl e District of North Carolina] decided Petitioner’s
related Rule 60(b) motions on ex parte fraudul ent
affidavits wi thout an evidentiary hearing and w thout
deci di ng whet her attorney Al exander’ s af fidavit
constituted fraud upon the court.

Pet. § 12.

Dl SCUSSI ON

A St andard of Revi ew

United States Code Title 28, Section 2243 provi des in rel evant
part as foll ows:

A court, justice or judge entertaining an
application for a wit of habeas corpus shall forthwith
award the wit or issue an order directing the respondent
to show cause why the wit should not be granted, unless
it appears from the application that the applicant or
person detained is not entitled thereto.

A pro se pleading is held to less stringent standards than

nore formal pleadings drafted by | awers. See Estelle v. Ganbl e,

429 U.S. 97, 106 (1976); Haines v. Kerner, 404 U S. 519, 520
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(1972). A pro se habeas petition and any supporting subm ssions
must be construed liberally and with a neasure of tol erance. See

Royce v. Hahn, 151 F.3d 116, 118 (3d G r. 1998); Lewis v. Attorney

Ceneral, 878 F.2d 714, 721-22 (3d Gr. 1989); United States V.

Brierley, 414 F.2d 552, 555 (3d Gr. 1969), cert. denied, 399 U S

912 (1970). Nevertheless, a federal district court can dismss a
habeas corpus petition if it appears fromthe face of the petition

that the petitioner is not entitled to relief. See Lonchar v.

Thomas, 517 U.S. 314, 320 (1996); Siers v. Ryan, 773 F.2d 37, 45

(3d Gr. 1985), cert. denied, 490 U. S. 1025 (1989). See also 28

U S.C. 88 2243, 2255.

B. Petitioner’s d ains

Section 2255, which allows coll ateral review of the sentences
of federal prisoners, has been the usual avenue for federal
pri soners seeking to challenge the legality of their confinenent.

See In re Dorsainvil, 119 F.3d 245, 249 (3d Cr. 1997); see also

United States v. Wal ker, 980 F. Supp. 144, 145-46 (E.D. Pa. 1997)

(challenges to a sentence as inposed should be brought under 8§
2255, while challenges to the manner in which a sentence is being
execut ed shoul d be brought under § 2241).

This Court finds that although Petitioner styled the instant
petition seeking relief under 8 2241, the grounds for relief

asserted are nore properly brought in a notion under 8§ 2255,
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because these grounds challenge the legality of his conviction as
i nposed by the United States District Court for the Mddle District
of North Carolina. Therefore, the instant petition should be
di sm ssed for lack of jurisdiction.

In an effort to overcone the procedural bars of § 2255,
Petitioner argues that this Court has jurisdiction to review his
application under § 2241 because (1) Petitioner’s § 2255
application to the Mddle District of North Carolina was not
treated substantively and/or procedurally in the fashion that
Petitioner deens | egally proper, and (2) Petitioner is procedurally
barred frombringing a 8§ 2255 notion, as any 8 2255 noti on woul d be
second and successi ve.

The United States Court of Appeals for the Third Crcuit has
recogni zed that, under certain very rare situations, a prisoner who
cannot satisfy the gate-keeping requirenents of 8§ 2255 should be
permtted to proceed under 8§ 2241, which has neither alimtations
period nor a proscription against the filing of successive

petitions. See Dorsainvil, 119 F.3d at 251. The Dorsai nvi |l

exception, which addresses what nakes a 8 2255 notion “inadequate
and ineffective,” is satisfied only “where the denial of a habeas

action would rai se serious constitutional issues.” See Triestnmn

v. United States, 124 F. 3d 361, 377 (2d Cr. 1997); Dorsainvil, 119

F.3d at 249. The Dorsainvil exception is extrenely narrow, and not

applicable here: Petitioner’s dissatisfaction with the outcone of
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his 8§ 2255 application is distinguishable fromDorsainvil’s unique

case where the intervening change in the law “nmade the crine for
whi ch [the] petitioner was convicted non-crimnal.” [d. at 120-21.

Since Petitioner makes no argunent that the conduct for which
he was convicted is no |l onger crimnal due to an i nterveni ng change

inthe law, the Dorsainvil exception does not apply to the instant

case, and the petition should be dismssed for |ack of

jurisdiction.?

3

Whenever a civil action is filed in a court that |acks
jurisdiction, “the court shall, if it is in the interest of
justice, transfer such action . . . to any other such court in
which the action . . . could have been brought at the tinme it was

filed.” 28 U S C 8§ 1631. However, once a petitioner has filed
one 8 2255 notion, he nmay not file a second or successive notion
unless he first obtains a certification from a panel of the
appropriate Court of Appeals permtting himto do so on the grounds
of (1) newy discovered evidence that would clearly and
convincingly negate the possibility that a reasonable fact finder
woul d have found the novant guilty of the offense charged, or (2)
a previously unavail able and retroactively applicable new rul e of
constitutional law. See id. In this case, Petitioner fails to
present any circunstances that would entitle himin the interest of
justice to a transfer of his petition to the Court of Appeals for
the Fourth Grcuit for certification as a second or successive §
2255 notions. Petitioner has previously presented the clains in
the instant petition to the Court of Appeals for the Fourth
Circuit, and was denied relief.

Finally, while this Court is classifying the clainms asserted
by Petitioner as § 2255 clainms, no Mller notice and order is
necessary to afford Petitioner an opportunity to raise additional
§ 2255 grounds. See United States v. MIler, 197 F.3d 644 (3d Cr

1999). The purpose of the MIller notice is to warn petitioners
that all clains nust be raised in a single 8 2255 petition, as
petitioners will be barred from raising clains in a second or

successive petition wthout certification from the Court of
Appeal s. Because Petitioner in this case has already filed a §
2255 notion whi ch was addressed by the sentencing court, as well as
the Court of Appeals for the Fourth G rcuit, no purpose would be

6
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CONCLUSI ON

Based upon the foregoing, Petitioner’s application for a Wit
of Habeas Corpus, pursuant to 28 U.S.C. 8 2241, is hereby di sm ssed
for lack of jurisdiction. An appropriate Order acconpanies this

Qpi ni on.

S/ Robert B. Kugl er
ROBERT B. KUGLER
United States District Judge

Dated: April 7, 2006

served by a Mller notice.
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