KRIDER v. HERON et al
Case 1:06-cv-03231-RMB-JS Document 2  Filed 08/04/2006 Page 1 of 8

NOT FOR PUBLICATION

UNITED STATES DISTRICT COURT
DISTRICT OF NEW JEREEY

KYLE GABE KRIDER,
Civil Action No. 06-3231 (RMB)
Plaintiff,
v, : OPINION

MR. RICHARD HERON, Warden,
et al.,

Defendants.

APPEARANCES:

Plaintiff pro se

Kyle Gabe Krider

Cape May County Correctional Center
4 Moore Road

Cape May Court House, NJ 08210
BUMB, District Judge

Plaintiff Kyle Gabe Krider, a prisoner confined at Cape May
County Correctional Center, seeks to bring this action in feorma
pauperis pursuant to 42 U.5.C. § 1983, alleging violations of his
constituticnal rights. Based on his affidavit of indigence and
the absence of three qualifying dismissals within 28 U.S5.C.
81915(g), the Court will grant Plaintiff‘sz applicaticn to proceed

in forma pauperiz pursuant to 28 U.S8.C. § 1915{(a}) and order the

Clerk of the Court to file the Complaint.
At this time, the Court must review the Complaint to
determine whether it should be dismissed as frivolous or

malicicus, for failure to state a c¢laim upon which relief may be
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granted, or because it geeks monetary relief from a defendant who
iz immune from such relief,
I. BACKGROUND

The following factual allegations are taken from Plaintiff’s
Complaint and are accepted as true for purpeoses of this review,

Plaintiff asserts that he has been required, as the second
man in a one-man cell, to sleep on a mat on the floor since he
was taken into custody 42 days before he submitted this

Complaint.' Plaintiff asserts that he has a broken shoulder,

that sleeping on the floor for a prelonged period has caused him
pain, that he is also subjected to pain when his cell-mate steps
on his ghoulder because of the close quarters, and that he is
splashed with urine from the nearby toilet. Plaintiff complains
that these conditions of confinement are unconstitutional.

Plaintiff names as Defendants Warden Richard Heron and the
Cape May County Prosecutor’s Office. He seeks compensatory
damages and injunctive relief,

IT. STANDARDS FOR A SUA SPONTE DISMISSAL

This Court must dismiss, at the earliest practicable time,
certain in forma pauperis and prisoner actions that are
frivelous, malicious, fail to state a ¢laim, or seek monetary

relief from a defendant who is immune from such relief. See 28

' It is not clear from the Complaint whether Plaintiff is a
pre-trial detainee, a convicted but unsentenced prisoner, or a
convicted and sentenced priscner.
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U.5.C. § 1915{(e) (2) (in forma pauperis actions); 28 U.s.C.
§ 1915A (actions in which prisoner secks redress ftrom a
governmental defendant); 42 U.8.C. § 1997e (prisoner actions
brought with respect to prison conditions) .

In determining the sufficiency of a BPro gse complaint, the
Court must be mindful to construe it liberally in favor of the

plaintiff. Haines v, Kerner, 404 U.8, 519, 520-21 (1972); United

Stateg v. Day, %69 F.2d 392, 42 (34 Cir. 19%2). The Court must

‘accept as true all of the allegations in the complaint and all
reasonable inferences that can be drawn therefrom, and view them

in the light most favorable to the plaintiff.” Morse v. Lower

Merion School Dist., 132 F.3d 902, 206 (34 Cir. 1297). The Court

need not, howaver, credit a pro se plaintiff’'s “bald assertions”
or “legal conclusions.” I4d.

A pro se complaint may be dismissed for failure to state a
claim only if it appears “‘'‘beyond doubt that the plaintiff can

prove no set of facts in support of his claim which would entitle

him to relief.’” Haines, 404 U.S. at 521 (quoting Conley v.
Gibgon, 355 U.S. 41, 45-46 (1857)); Milhouse v, carlson, 652 F.2d

371, 373 (3d Cir. 1981).
Where a complaint can be remedied by an amendment, a
district court may not dismigs the complaint with prejudice, but

must permit the amendment. Denton v. Hernandez, 504 U.S. 25, 34

(1992) ; Grayson v. Mayview State Hospital, 293 F.3d4 103, 108 {34
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Cir. 2002) (dismissal pursuant to 28 U.8.cC. & 1215(e} (2} ); Shane
v. Fauver, 213 F.3d 113, 116-17 (3d Cir. 2000} (dismissal

pursuant to 42 1U.8.C. § 1997e{c) (1)) ; Urrutia v. Harrisburg

County Police Dept., %1 F.3d 451, 453 (3d Cir. 19%96).

IIT. BSECTION 1983 ACTIONS

A plaintiff may have a cause of action under 42 U.s.¢,
§ 1983 for certain violations of his constitutional rights.

Section 1983 provides in relevant part:

Every person who, under color of any statute,
ordinance, regulation, custom, or usage, of any State
or Territory ... subjects, or causes to be subjected,
any citizen of the United States or other person within
the jurisdiction thereof te the deprivation of any
rights, privileges, or immunities secured by the
Constitution and laws, shall be liable to the party
injured in an action at law, suit in equity, or other
proper proceeding for redress

Thus, to state a claim for relief under § 1983, a plaintiff must
allege, first, the violation of a right secured by the
Constitution or laws of the United States and, second, that the
alleged deprivation was committed or caused by a person acting

under color of state law. West v. Atkins, 487 U.8. 42, 48

(1988); Piecknick v. Pennsylvania, 236 F.23d 1250, 1255-56 (3d Cir.

1294,
IV. ANALVSIS
Pre-trial detainees and convicted but unsentenced prigoners
retain liberty interests f£irmly grounded in the Due Process

Clause of the Fourteenth Amendment. See Hubbard v. Taylor, 359
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F.3d 150 (3d Cir. 2005); Fuentes v. Wagney, 206 F.3d 235, 341 (34

Cir. 2000). “In evaluating the constitutionality of conditions
Or restrictions of pretrial detention that implicate only the

protection against deprivation of liberty without due procegs of

law, ... the proper ingquiry is whether those conditions amount to
punishment of the detainee.” Bell v. Wolfish, 441 U.,5. 520, 535
(1979).

The Eighth Amendment to the United States Constitution,

applicable to the individual states through the Fourteenth

Amendment, prohibits the states from inflicting “cruel and
unusual punishments” on those convicted of crimes. Rhodes v,
Chapman, 452 U.8. 337, 344-46 (1981). It is well szettled that
“the treatment a prisoner receives in prison and the conditions
under which he is confined are subject to scrutiny under the

Eighth Amendment.” Helling v. McKinney, 509 U.5. 25, 22 (1993).

Whether the Eighth Amendment or the Fourteenth Amendment Due
Process Clause is applicable to Plaintiff’s claim, the allegation
that he has been required to sleep on a mat on the floor on a
long-texrm basis, subjecting him to unnecessary pain and
unsanitary conditions, is sufficient to survive dismissal at this
screening stage of the litigation, at least insofar as it ise

directed at the Warden. See, &.9., Hubbard v, Tavlor, 39% F.34

150 (3d Cir. 2005); Union County Jail Tnmates v, DiBuono, 713

F.2d 9284, 993-97 & n,11 (34 Cir. 1983), cert, denied, 465 U.S.

1102 (1984).
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Plaintiff has failed, however, to allege any facts that
would permit this claim to proceed as against the Cape May County
Progsecutor’s Office. Local government units and supervisors are
not liable under § 1983 solely on a theory of respondeat

superior. See City of Oklahoma City v. Tuttle, 471 U.8, 808, 824

n.8 (1985); Monell v. New York City Department of Social

Services, 436 U.S8. 658, 690-91, 694 (1978) (municipal liability

attaches only “when execution of a government’s peolicy or custom,

whether made by its lawmakers or by those whose edicts or acts

may fairly be said to represent official policy, inflicts the

injury” complained of); Natale v. Camden County Correctional
Facility, 318 F.3d 575, 583-84 (3d Cir, 2003). "A defendant in a
civil rights action must have personal involvement in the alleged
wrongs, liability cannot be predicated solely on the operation of
respondeat superior. Personal invelvement can be shown through

allegations of personal direction or of actual knowledge and

acqguiescence.” Rode . Dellarciprete, 845 F.2d 1195, 1207 (3d
Cir. 1988) (citations omitted). Accord Eobingon v. City of

Pittsburgh, 120 F.3d 1286, 1293-9%¢ (3d Cir. 1997); Baker v.

Monroe Twp., 50 F.3d 1186, 1190-91 (3d Cir. 1295).

To establish municipal liability under § 1982, “a plaintiff
must show that an official who has the power to make policy is
responsible for either the affirmative proclamation of a policy
Or acquiescence in a well-settled custom.” Bielevicz v. Dubinon,

915 F.2d 845, 850 (34 Cir. 1990), gquoted in Blanche Rd. Corp. v.

6




T ————————S
Case 1:06-cv-03231-RMB-JS Document 2  Filed 08/04/2006 Page 7 of 8

Bensalem Twp., 57 F,3d 253, 269 n.16 {3d Cir.), cert. denied, 516

U.5. 915 (1395), and quoted in Woodwind Estates, Ltd. v.

Gretkowski, 205 F.3d 118, 126 (34 Cir. 2000). A plaintiff must
demonstrate that, through its deliberate conduct, the
municipality was the moving force behind the plaintiff’'s injury.

Mcnell, 436 U.g. at &89,

A policy is made “when a decisionmaker possesa [ing]
final authority to establish municipal peolicy with
respect to the action issuez a final proclamation,
policy or ediet.” Kneipp v. Tedder, 95 F.3d 1199, 1212
(3d Cir. 1996) {quoting Pembaur v. Citv of Cincinnati,
475 U.5. 469, 481, 106 8.Ct. 1252, B9 L,Ed.2d 452
(1986) (plurality opinion)). A custom is an act “that
has not been formally approved by an appropriate
decisiommaker,” but that is “so widespread as to have
the force of law.” [Bd, of County Comm’rs of Bryan
County, Qklahoma v. Brown, 520 U.S. 357, 404 (1997).]

There are three situations where acts of a
government employee may be deemed to be the result of ]
pelicy or custom of the governmental entity for whom
the employee works, thereby rendering the entity liable
under § 1983. The first ig where “the appropriate
officer or entity promulgates a generally applicable
statement of policy and the subsequent act complained
of is simply an implementation of that policy.” The
second occurs where “no rule has been announced as
policy but federal law has been violated by an act of
the policymaker itself.” Finally, a policy or custom
may also exist where “the policymaker has failed teo act
affirmatively at all, [though] the need to take some
action to control the agents of the government ‘is so
cbvious, and the inadequacy of existing practice so
likely to result in the violation of constitutional
rights, that the policymaker can reasonably be said to
have been deliberately indifferent to the need, "

Natale, 318 F.3d at 584 (footnote and citations omitted) .
Here, Plaintiff has alleged no facts suggesting that the

Cape May County Prosecutor’s Office was involved in the
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establishment of any official policy or custom regarding the
conditions of confinement at the jail. Accordingly, the elaim
will be dismiszed without prejudice, pursuant to 28 U.8.C.

§F 1215(e) (2) (B) (ii) and 1915A(b) (1) and 42 U.8.C. § 1997e, for
failure to state a c¢laim, as against the Cape May County

Progsecutor’s Qffice.

V. CONCLUSION
For the reasons set forth above, this action may proceed asz
against the Defendant Warden Mr. Richard Heron only. However,
because it is conceivable that Plaintiff may be able to
supplement his pleading with facts sufficient to state a claim
against the Cape May County Prosecutor’s Office, the Court will
grant Plaintiff leave to file an amended complaint.? An

appropriate order follows.

F i W ....‘.e--’"’ﬂ ' : l
éﬁ)ﬂ‘ﬂiij“(;é:ggyf/}#;-_P_,

Renée Marie Bumb
United States District Judge

Dated:

? Plaintiff should note that when an amended complaint is
filed, the original complaint no longer performs any function in
the case and “cannot be utilized to cure defects in the amended
[complaint], unless the relevant portion is specifically

incorporated in the new [complaint] .” & Wright, Miller & Kane,
Federal Practice and Procedure § 1476 (2d ed. 1990) (footnotesg
omitted). An amended complaint may adopt some or all of the

allegations in the original complaint, but the identification of
the particular allegations to be adopted must be clear and
explicit. Id. To avoid confusion, the safer course is to file
an amended complaint that is complete in itself. Id.
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