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THE COURT: Ckay, good norning. You may be seated.
We're here in Franulovic vs. Coka-Cola, 07-539.
Woul d counsel please put their appearances on the record.
MR, QURK: Mchael Qirk for plaintiff Linda
Fr anul ovi c.
THE COURT: GCkay, good norning.
MR. QUI RK:  Good norning.

MR. ELDER Good norning. Scott Elder for the Coke

Conpany.

MR. BOYER  Peter Boyer also for the Coke.

MR. POTTINGER Oral Pottinger for Nestle USA

THE COURT: Good norni ng.

MR. POTTI NGER  Good norni ng.

THE COURT: COkay, so keeping this case on track, |ast
we were together | allowed the plaintiff -- I issued nmy ruling

and afforded the plaintiff an opportunity to file a notion to
amend under Rule 59, which the plaintiff has chosen to do.
So, M. Qirk, let me hear fromyou because there are two
things I want to address, which is the anmended conpl ai nt,
whet her or not | should allow the conplaint to be anmended,
nunber one, and nunber two whether or not these theories that
have eked its way into the anended conpl aint should stay in
t here.

So | et ne hear you about that because the argunent

that the defendants make is the weight-loss theory is still in
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there and |'ve already ruled on that, there is now a new
theory of prior substantiation. So | want to nmake sure that
by the tine we | eave today we know what we're dealing wth.
So, can you address those issues as well?

MR. QURK: [I'll to ny best, your Honor.

THE COURT: Ckay.

MR. QU RK: As your Honor said, we're here on the
Plaintiff's notion for | eave to amend and the Coke -- the
argunents Coke raises in opposition are that the anmendnents
are futile, that they don't -- they don't add up to an
actionable claim and also that even if they did, they would
be nooted by sone changes to the Enviga can's | abel that
def endant has di scussed. And we think that both of those
argunents don't have nerit and that |eave should be granted.

Wth regard to the viability of the amended cl ai ns,
we think that the anmended clains do state an actionable claim
for violation of New Jersey Consuner Fraud Act. The claimfor
a violation of the act is that the cal ory-burning prom se on
the Enviga can and in the Enviga advertising | acks adequate
prior substantiation and that w thout that adequate
substantiation it's a factual prom se that's deceptive and
it's that deception that violates Section 2 of the Consuner
Fraud Act.

Now, with regard --

THE COURT: Well you are alleging though that it

United States District Court
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doesn't burn calories, right?

MR. QURK: W're alleging both of those, your Honor.

THE COURT: Bot h what ?

MR. QURK: Both that the prom se | acked adequate
substantiation at the tinme it was nmade and that it doesn't
burn cal ori es.

THE COURT: So | need to rule on whether or not you
can nove forward on your prior substantiation theory as well?

MR. QU RK: Yes, your Honor.

THE COURT: Ckay.

MR. QU RK: And then the second el enent of a Consuner
Fraud Act claim the resulting ascertainable |oss, the claim
there is that Ms. Franul ovic would not have bought the product
had she known of the |ack of substantiation for the
cal ory-burning promse, and so with the violation and
resul ting ascertainable |oss.

THE COURT: That's what | want to clear up. Are you
really meshing two clains? One is she wouldn't have bought
the product if she knew it didn't burn calories, one, and she
woul dn't have bought the product if she knew that there was
not prior substantiation for the burning of calories? Because
aren't they two distinct sort of theories?

MR, QU RK: Yes.

THE COURT: Ckay. And you have themall in one count,

that's what | wanted to clarify, right?

United States District Court
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MR. QU RK: They are both under the heading of the
Consuner Fraud Act violation.

THE COURT: Ckay.

MR QU RK: But, |I nean, we are alleging as a
di stinct assertion of the ascertainable |oss that she woul dn't
have bought the product if she knew of the |ack of adequate
substantiation and that's --

THE COURT: But the ascertainable | oss, which has
never been alleged, which has always been | think a fault in
t he pl eadi ngs, that she has never, up until this anendnent,
she's never alleged a | oss of nonetary val ue.

MR QU RK: Wll, the --

THE COURT: So your ascertainable loss that you're
alleging is that she just wouldn't have wasted her noney.

MR QURK: That is correct. And | think that even
goi ng back to the second anended conpl aint there was al ways an
al l egation of a | oss of noney, but whether it was sufficiently
tied to the violation is | guess what we've been di scussing
over the past -- over the past several nonths. So we think
that the anended Paragraph 69 really takes care of that by
sayi ng that she woul dn't have bought the product if she knew
that there wasn't adequate prior substantiation for that
prom se. And so we think that those add up to a viable claim
under the Consuner Fraud Act.

Now, as to the defendant's nootness argunent, we

United States District Court
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fully briefed this, but the reasons that we think the clains
aren't noot are, one, that Ms. Franul ovic has an individual
damages cl ai mand any change to the Enviga | abel doesn't
change -- doesn't extinguish the danage claimand, two --

THE COURT: So what about injunctive relief clainf

MR. QU RK: Well, in any event, these clains here,
they don't fix the underlying deception, which is that there
is still a large-letter calory-burning representation, and
we -- so the sane claimapplies to the anended | abel as
applies to the prior |label. And so in that sense whatever the
changes are, they don't go to the substance of this claim

THE COURT: Well, is your claimfor injunctive relief
still that the | abel as anended still alleges that it burns
calories when in fact it does not? |Is that the clainf

MR. QURK It alleges that it burn calories when
there is not adequate substantiation for that prom se and that
claimapplies to both the prior |abel and the proposed future
| abel .

THE COURT: Ckay. Let me ask this question. Is the
claimthat it does not burn calories -- is your claimthat it
doesn't burn calories and therefore you are seeking injunctive
relief even with the new anendnent and forget about the prior
substanti ati on?

MR. QU RK: The --

United States District Court
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THE COURT: Because if | throw out your prior
substantiation theory, are you still saying that the | abel as
anmended is fal se and m sl eadi ng?

MR QURK: Yes, we are. And this -- and | would
enphasis, as we've said back and forth several tines, that
we're asserting these two distinct clains and this is --

THE COURT: Wiich two distinct clains, that --

MR. QU RK: The lack of prior substantiation.

THE COURT: Ri ght.

MR. QURK: And the fal se prom se

We've struggled with this issue because, as M. Elder
correctly points out, we've acknowl edged all along that it's
exceedingly difficult -- it's probably inpossible for us to
reconstruct what happened in Ms. Franulovic's body when she
drank Enviga and so what we're relying on is the --
essentially the sort of the state of the science, the state of
the literature, but we think that that doesn't add up to a
denonstration that Ms. Franul ovic burned calories and so we --

THE COURT: | want to make sure that |'mclear as to
what your argunent is, and we're focusing on your claimfor
injunctive relief. Is your claimthat -- and | want to focus
on the new | abel -- is your claimthat even with the new | abel
that the representation that Enviga burns calories is false,
or is your claimthat Enviga burns calories is fal se because

there is no prior substantiation? 1s it one of those two or

United States District Court
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is it both?

MR QURK: It's both of those two.

THE COURT: So, your claimis still that Enviga does
not burn cal ories.

MR. QU RK: That's right, your Honor.

And alternatively, even if it sonehow did, and we
don't know how that woul d be denonstrated, that there was not
adequat e substantiation at the tine that the prom se was made
and so that still gives rise to a claimunder the act.

THE COURT: Well, wouldn't scientific evidence show
whet her or not this burns calories or not?

MR QU RK: \Well --

THE COURT: And so wouldn't the issue then be -- are
you sayi ng you need di scovery then to show whether or not it
burns cal ori es?

MR QURK: Well, yes. And we need discovery to
support our claim so yes.

THE COURT: So at the end of the day if discovery
shows and the plaintiff can't dispute it that Coka-Cola's own
studi es showed that this product burned calory and that can't
be di sputed, then -- then what?

MR. QURK: If it got to that point, we would still
assert the prior substantiation claimbased on the science at
the tinme the promse was originally nade. And | understand

that that may lead to different results for the damages claim

United States District Court
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as oppose to the injunctive claim but | don't think we've
gotten to the point where that difference has arisen, if we
ever would or coul d.

THE COURT: Ckay. So, now let ne focus on the prior
substantiation. Do you agree with nme that -- because you seem
to heavily on Judge Debevois' opinion in daxoSmthKline, do
you agree with me that he was referring really to the Lanham
Act and that maybe you m ght be optimstically reading his
opi nion to include the CFA?

MR QURK: No, I -- 1 would agree that the judge
spent nore tine tal king about the Lanham Act, but at the end
concl uded that the conduct described viol ated both.

THE COURT: Do you have any ot her evidence to support
your argunent that that's such a valid theory in the Third
Crcuit other than that decision?

MR, QURK: That's -- that's our strongest. That's
our strongest authority off the top of ny head, although --
and it really does address the question squarely. Even if it
doesn't spend as nuch tinme on the Consuner Fraud Act, it
ultimately spends tinme on the conduct and reaches that
concl usi on.

THE COURT: Gkay. Thank you.

MR. QUIRK: Thank you, your Honor.

THE COURT: Thank you.

M. El der.

United States District Court
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MR. ELDER
posed the question:

THE COURT:
down.

MR. ELDER

THE COURT:

MR. ELDER

Your Honor, the nunmber of times that we've
What is your claimin this case --

Wll, that's why we're here pinning it

And - -

| don't want to go backwards again.

| appreciate that and I would submt that

we haven't pinned it down. And to the extent that the

plaintiffs now all ege that they have pled a cal ory-burning

claim we have anot her di sconnect between what they are saying

here and what's witten in their conplaint.

THE COURT:

MR. ELDER

THE COURT:
M. Elder.

MR. ELDER

THE COURT:

MR. ELDER

chart on pages five

cal ory-burning claimis not

tal k about cal ory- burning,

that's one reason.

sentence and they say, you know, she didn't get --

So we can't tell

Ckay.

So --

By the way, this graph was very hel pful,
I"'mglad it was.

And M. Boyer.

| think that focusing on that graph, our
and six of our brief shows that that
inthis conplaint. Every tine they
t hey tal k about weight-loss. So
because they wite a

or the

cl ass nenbers didn't enjoy the benefits prom sed,

cal ory-burning or wei ght-1| oss.

United States District Court
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THE COURT: Ckay. Well, let ne ask you this question.
If I were to strike fromthe conplaint clains of weight-I|oss
so it would read as m sl eadi ng adverti senent, m sl eading --
for exanple in Paragraph 54, m sl eading advertising clains of
cal ory-burning and that she did not receive the cal ory-burning
benefits, would that cure the problen? Because | have been
quite clear that weight-loss is not in this case.

MR. ELDER | agree that you've been quite clear. It
woul d not cure the problem

THE COURT: Ckay.

MR. ELDER For these reasons. |f you take out
"wei ght-1oss" fromthis conplaint, we are back where we
started in Cctober of 2007 when you di sm ssed these conplaints
because Franul ovic has not alleged that she or nenbers of the
class failed to burn nore calories or |ose nore weight. The
only thing that they've alleged here to connect Franul ovic and
to say that there wasn't calory-burning in Ms. Franulovic is
Par agr aph 54 where they say that because -- | believe it's 54.
No, I"'msorry, it's 53, which is on the prior page on our
chart, where they say because she didn't |ose weight, it is a
reasonabl e inference that she did not burn calories. That's
the only allegation in this conplaint that alleges
Ms. Franul ovic did not burn calories.

So even with your nodifications to the conplaint, you

woul d -- your nodifications would elimnate that allegation

United States District Court
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because you have already held that it is patently unreasonabl e
to link her alleged | ack of weight-loss to Enviga, and so --

THE COURT: But they could still, the plaintiff could
still allege that she believes that she did not burn cal ories.
That woul d be okay, wouldn't it?

MR. ELDER No. Plaintiff's belief that she didn't
burn calories would not suffice to state a clai munder --
under any -- they would have to all ege she did not burn
cal ori es.

THE COURT: Right, okay.

MR. ELDER And which | believe --

THE COURT: And di scovery nmay bear out that they can't
prove it, but bearing in mnd that we're at a pre-di scovery
phase --

MR. ELDER | understand. But the first point is that
they haven't alleged that, it is not in this conplaint, and as
nmodified it would elimnate their only causal |ink, so we
woul d be back to a conplaint that doesn't allege that
Ms. Franulovic failed to burn cal ori es.

THE COURT: Wait, okay. How about if the allegation
were as follows. This isn't what it is, but | just want to
hear your position. |If the allegation were as follows:

Envi ga does not cause cal ory-burning, therefore she wasted her
nmoney in buying it because she thought it did. That woul d be

okay, right?

United States District Court
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MR. ELDER Your Honor, it gets nmuch closer. | m ght
nodi fy that. It depends on --

THE COURT: Let ne just -- see, the problemhere is
that it's readily apparent to me why the plaintiff doesn't
want to be pinned down because the plaintiff wants to keep
these inplied weight-loss thenes in the case and they're not
there, 1've throwmn those out. And so what | want to nmake cl ear
going forward is that if this case goes forward -- and that's
why it becones very inportant, M. Qirk, for ne to pin you
down, is is your claimthat Enviga didn't burn calories,
because it didn't burn calories, she wasted her noney because
she thought it burned calories? That is the only claimthat I
see that can survive. But | think to sonehow weave in and
inplied weight-loss it becones a probl em because that claim
isn't in anynore.

But that's your concern M. Elder, which is these
theories seemto have a way of working thensel ves back into
t he case.

MR. ELDER They not only work thensel ves back in and
t hey becone central and in this pleading, they are in fact
central to her claim It is a reasonable inference that
because she did not |ose weight, she did not burn cal ories.
They all ege the sane thing as to the proposed cl ass nenbers.
It is a reasonable inference that they did not burn calories

presumably because they did not | ose weight. How they would

United States District Court
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have to basis to allege that, | don't know, but that's the
only connection here.

THE COURT: But aren't you just setting up their good
faith basis to believe why Enviga -- let's just step in the
plaintiff's shoes for a nonent. The plaintiff doesn't have
the benefit of the scientific evidence, for exanple, so the
plaintiff believes she doesn't burn cal ories because she
didn't lose weight. 1Isn't that just a good faith basis to say
why Enviga didn't burn cal ories?

MR. ELDER It's not for a couple of reasons. First,

t hey have pled and have said in open court here they cannot
prove and cannot even allege that Enviga does not burn
calories. And, your Honor, you alluded to the reason that
they don't want to get pinned down here, they want to keep
weight-loss in. There is another very inportant reason they
don't want to get pinned down. W have said all along they
don't allege and won't all ege that Enviga does not burn
calories at all, period, in any one. Wat they want to do is

they want to play the prior substantiation gane and say |I'm

not going to showit's false, 1'mgoing to show there is not
enough evidence, | don't |ike your evidence, you know, it just
doesn't -- we're not happy with it.

THE COURT: Hold on one second.
Do you agree with what he just said?

MR, QURK: | obviously don't agree that prior

United States District Court
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substantiation is a gane, we think that that's a viable claim

THE COURT: Ckay. And I'mgoing to rule on that
today, so let's put prior substantiation aside for a second.
s the conplaint as you' ve anended it, does it allege that
Envi ga doesn't burn calories? Yes or no?

MR QU RK  Yes, we -- yes.

THE COURT: So, you are alleging Enviga doesn't burn
cal ori es?

MR QURK: | nean, that's -- we're alleging what's
in those paragraphs and it alleges both and we understand
t hat .

THE COURT: So your discovery will go forward and you
will prove that Enviga does not burn calories? That's what
you want, you want discovery to prove that Enviga doesn't burn
cal ories even though I know -- | don't think it was you,

M. Quirk, but your co-counsel has indicated that you don't
believe that you are going to be able to back that up, but I
suppose that's for discovery, right?

MR. QU RK: That's right, your Honor.

THE COURT: Yes. |I'mreferring to the March 2008
transcript.
Sorry, M. Elder, | interrupted you but --

MR. ELDER Quite all right, your Honor.
To respond to what M. Quirk said, they give an

answer that that's what their conplaint alleges but then they

United States District Court
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refer to those paragraphs, and again it sort of retreating to
the nore than anbi guous | anguage in the conplaint. This
conpl aint, the fourth amended conplaint that we have here,
does not allege that. It says it's |likely she didn't burn
calories, it says the studies don't apply to enough people.
And even if the studies turn out to be true, you know, we
argue about the weight-loss. It does not say that this
product does not burn calories and it doesn't say

Ms. Franul ovic did not burn calories.

THE COURT: Well, but M. Qirk said that he thinks it
does and that's what he's wlling to nove forward on. And |
think that a conplaint that alleges that Enviga doesn't burn
calories can go forward because -- and because it doesn't burn
calories, she wasted her noney, | think that's a viable CFA
claim | don't think the prior substantiation theory is a
claim and I'll rule on that, | don't think that that's a
recogni zed cl aim

So, fromny way of thinking the only thing that
survives is the claimthat Enviga didn't burn cal ories and
because it didn't burn calories, had she known that, she
woul dn't have wasted her noney. That is the only claimthat's
left.

MR. ELDER Wat we woul d point out, your Honor, is
how in the third amended conplaint a plaintiff can allege

"plaintiff does not know and cannot prove whether she actually

United States District Court
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did not burn calories as a result of drinking Enviga" and then
turn around in what would now be the fifth amended conpl ai nt
and allege just the opposite is not sonething we believe they
can acconplish

THE COURT: No, because M. Qirk is going to show ne
right now how as the conplaint is drafted, these words of
wei ght -1 oss and substantiation and all that, can be excised
out so that the only claimthat | said survives is there
because | don't want to be arguing about a fifth anmended
conplaint. So, | understand your point, M. Elder, which is
they can't put their noney where their nouth is at the end of
the day, but we're here on a notion to anmend and if they think
di scovery will prove it, okay, they can have their discovery;
but if they're allegation is that Enviga doesn't burn calories
and had she known that Enviga didn't burn calories she
woul dn't have wasted her noney | think that states a viable
claim it states a claimof all of the various elenents of the
CFA. Let's go through them | nean, your first argunent, M.
Elder, is that she can't prove her new allegation and you
m ght be right, but they may be able to present scientific
evi dence that Enviga doesn't burn cal ories.

MR. ELDER But what |'m concerned about, your Honor,
is in this conplaint and throughout this litigation they have
pl ed Enviga burns calories in sone people. They haven't

argued that the clinical trial that was conducted didn't show

United States District Court
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calory-burning. And | would -- they have pled to the
contrary, and they just don't |ike the scope of the clinical
trial. They have referred in their conplaint to the other

sci ence about the ingredients in Enviga because it's publicly
avail able. The notion that they can't plead these things
because they don't knowisn't true, and that's why they said
inthis Court that they can't plead it because the science is
available to them And in fact, M. Gardner said at the
heari ng when he said that, he said the scientists back at the
Center for Science in the Public Interest wouldn't |et him say
that. That was the reason that he said he couldn't allege that
because he could only go so far based on what's known. So
that's our concern with trying to --

THE COURT: So it sounds like it's a judicial estoppel
argunment, which is prior to this they had pled that they know
that it burns calories in sone people?

MR. ELDER That's right. They can't plead both
things. W can't just erase their prior pleadings in this case
about what the governing facts of the case are. And they
can't -- and ny concern with trying to focus on a given
par agraph, 54 or 54, and strip out sone |anguage that if you
just read that paragraph it mght sound |i ke they can state
this calory-burning claimthat they've been unwilling to state
because it doesn't account for the prior pleadings and we

believe that there woul d be estoppel and it doesn't account

United States District Court
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for the -- it doesn't account for the -- not only the prior
pl eadi ngs but the inconsistent allegations in this conplaint.

So that woul d be our concern. And again, those aren't
things that we've addressed on this conplaint because this
conpl ai nt doesn't say any of that. On this conplaint what we
said was you've just alleged the sane thing, it's reasonable
because of your weight-loss that you didn't burn calories, she
clearly can't do that. So again, we have, you know, those
concerns about not seeing -- you know, that's why you' ve sort
of said if they plead this, that or the other do they state a
clain? Well, what we've learned here is their entire pleading
is inportant and we need to | ook at the whol e thing.

THE COURT: Well, that's why we're here.

MR. ELDER So --

THE COURT: All right.

M. Qirk, I want you to address that, but let ne
tell you that, | think I've already stated it, | don't think
that the prior substantiation theory is justified here.
don't think that when Judge Debevois issued his opinion in
A axoSmthKline | don't think that he was really nmaking a
meani ngful distinction between both causes of action between
t he Lanham Act and the CFA

MR. ELDER Your Honor, on that point | would al so
point you to the District of New Jersey's opinion in OVS

| nvestnents vs. Terracycle, which 2007 West Law 2362597.
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THE COURT: What is it?

MR. ELDER West Law 2362597. And in Terracycle the
Court said what all of the Third Grcuit cases have said, is
that even in a Lanham Act case prior substantiation is not a
claim The only narrow exception to that is a conplete | ack
of any substantiation for your clains, like existed in
d axoSm thKline. That clearly doesn't exist here when our
evi dence for these clains runs throughout their conpl aint.

Thank you.

THE COURT: Ckay. Well, | am holding that prior
substantiation is not an elenment of a CFA claim So, that w |
not be in the case.

So what that | eaves us with then is whether or not --
so, M. Qirk, what do you have to say to what M. Elder said
which is now you are saying sonething that contradi cts what
you said before? And what you said before was well, no, it
does burn calories in sone individuals, but now you want to
say it doesn't burn calories at all. So, this case has a way
of transformng itself.

MR QU RK: \Well --

THE COURT: What do you have to say?

MR QURK: Well, the concern all along has been not
to say with certainty what happened inside the plaintiff's
body just because we can't go back and reconstruct that.

THE COURT: That's true. You can't say one way or
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anot her whether or not you believe Enviga burns cal ories.

MR. QURK: Right. And we've -- |'m not aware of
where we have ever conceded that Enviga does burn cal ories.
We've cited to studies that purport to show that, we have
never enbraced their validity as fact.

In terms of what's alleged in the paragraphs to the
anended conplaint. Wat | would -- | nean, | think that we
can assert a claimout of what's in the anend conplaint. Sone
may need to be struck. And if what's left at the end of the
day is found to be inconsistent with sonething that we've
previously said, | don't think it will be, but if it is, then
it is, and --

THE COURT: It is and then what?

MR. QURK: Well, I nean, if your Honor finds that
sonething that plaintiffs said during the course of the case
estops this argunent, then -- | nmean then that is what it is.
We don't think we have ever conceded that Enviga burns
cal ori es.

THE COURT: Well, here's what I'"mgoing to do. | am
going to allow the claimto go forward that Enviga doesn't
burn calories and had plaintiff known that she woul dn't have
wasted her noney. That's the sole claimthat's left in this
case. If it turns out that the defendants have a solid basis
for a judicial estoppel argunent, for exanple, then I'l

reconsider it. But before you folks | eave today, | want you
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to sit and I want you to strike out in the proposed anended
conmplaint, and I want M. Elder and M. Boyer to look at it
and everybody's got to be on the sane page that that conpl aint
is what it says it is because | don't want you | eaving today
then |I'm back again on an another draft of the conplaint. But
that's the only claimthat | see that survives.

MR, QU RK: Ckay. Yes, | understand that, your
Honor, and we'll -- we'll attenpt to do that.

| would point out though that in its opposition to
this anmended conpl aint what M. Elder said was that nothing
that's in here adds up to a viable claim And so | think that
what we can -- we can preserve fromhere by striking the new
references to weight-loss and cone away with a viable claim

M. Elder did not isolate out the cal ory-burning
parts of our new all egations and argue as a grounds for
dismssal of this conplaint that we're estopped from nmaki ng
them They argued that they didn't add up to a viable claim
and they're noot. W think both of those argunents are w ong.

And, | nean, | understand and amnot fighting in any
way your Honor's ruling fromthe bench on the prior
substantiation claim | would |ike sonme gui dance on -- we
don't want to be deened to have waived that claimin the event
of an eventual appeal and so if we end up putting in a
di fferent anended conplaint fromthis one, | want to nake sure

t hat whatever we do we're not deened to have given that up.
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THE COURT: Ckay. And you' ve indicated that the reason
you put the inplied weight-loss back into this anended
conpl aint is because you want to preserve it for appeal, which
really frankly doesn't make a |l ot of sense to ne. | have
granted summary judgnment on the inplied weight-loss, that's
preserved for appeal, you can argue it to the Third Grcuit
that | was wong. | have rejected your claimof any prior
substantiation. | don't think that it's recognized, | don't
think that it's a claimunder the CFA so |'ve rejected your
argunent and now you' ve preserved it and you can argue to the
Crcuit that I was wong.

MR. QUIRK: Thank you, your Honor.

THE COURT: | don't think it needs to be the anended
conplaint and it shouldn't be. It doesn't belong in there.

We haven't gotten into the issue of the injunctive
relief yet.

Yes, M. Elder.

MR. ELDER If | could, I'mconcerned about the
proposed process. | can't -- | can certainly --

THE COURT: Well, you can stick around and see what he
cones up with and then we can argue over it again, |'m not
suggest that maybe -- if you thought | was suggesting that you
folks work it out, you know, that would be nice, but
unrealistic.

MR. ELDER | think that's unlikely.
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THE COURT: Well, unless you want to cone back. |
know what's going to happen. You fol ks are going to be back
here argui ng about the striking-outs, | know what's going to
happen. | just want to nove this case along, it's been
dragging along. So to ny way of thinking | thought if
M. Qirk could just show ne all of his strike-outs maybe I'1l1I
rule on themand then you can cone up with a clean copy. You
want to hang out while he does that or do you want to cone
back if it's not acceptable to you? Because ny ruling is |
think at this juncture he should be permtted to allow that
claimto go forward. That's ny ruling, so...

MR. ELDER |If they believe that they can state a
claimby altering the |l anguage in this conplaint, | nmean, we
are of course happy to take a look at that. | would |ike the
opportunity to assert all of our argunents that m ght apply to
what is in essence a fifth anended conplaint. | nean --

THE COURT: All right.

MR. ELDER -- we've got to take the conplaint as we
see it. You know, that can be done -- we can take a stab at
it today. But | guess what |I'msaying is today, you know,
there m ght be grounds, so | wouldn't want to not be able -- |
woul dn't want to be prevented fromlater on filing a notion in
opposition to that --

THE COURT: Al right. GCkay.

MR. ELDER -- to that conplaint.
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THE COURT: Well, that conmes under the category that
sonetimes haste nmakes waste, so we don't need to do it that
way.

How nmuch tine do you need to re-anmend or propose what
wll now be a fifth anended conplaint to conport with ny
ruling?

MR QURK: | don't think we need nuch tine at all. |
t hi nk goi ng through the paragraphs | have a sense right here
of what it is we would do that would satisfy your Honor's
concerns. | would be happy --

THE COURT: All right. Can you do it by the end of

Monday ?

MR, QU RK: Yes.

THE COURT: Two days?

MR. QU RK: Yes, your Honor.

THE COURT: Al right. And then |I guess you would --
go ahead.

MR QURK: Well, |I nmean, I'msorry, | nmay have cut
you of f fromanswering ny question. The question was going to
be what is the matter of proceeding, filing another notion or
filing --

THE COURT: Yeah, that's where | was starting to think
about it as well. | have ruled that the anmended conpl ai nt,
your notion to anmend the pleadings is granted in part, which

isl'mallowing you to go forward on the anended pl eadi ng, but
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it has to conformwith ny ruling. So, you |l need to resubmt
a fifth anended conplaint. |If the defendants believe that it
does not conformwith my ruling, I'll have to rule on it. At

the sane time if the defendants believe they have additi onal
argunents, then file that in terns of a notion, M. Elder. So
a notion for the Court not to accept the proposed anendnent
because | think with that it keeps it cleaner.

MR. ELDER Ten days from the anendnent ?

THE COURT: Yes. Let's |look at the calendar. But |
haven't gotten to the injunctive relief yet, which | want to
get to.

(Short Pause)

THE COURT: Do you need nore tinme, M. Qirk? Can you
file it by the 21st or do you --

MR QURK: |If we could have a week, your Honor,
soneti nes as you probably woul dn't be surprised, our
communi cations aren't always as fast as they could be.

THE COURT: How about until June 26th?

MR. QU RK: Yes. Thank you, your Honor.

THE COURT: And then defendants can respond either yea
or nay. And if it's anay, it will be in the formof a
noti on, okay, by July 10t h.

MR. ELDER That's fine. Thank you.

THE COURT: Because of the holiday. So I'll extend

the tinme. Yes, it's about 10 days, July 10th. And then you'l
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have a week to respond, July 17th. And then either 1'll have
your folks back and/or I'Il rule on the paper.

So now let's tal k about the notion for injunctive
relief -- or about the injunctive relief. So what about the
new | abel ?

MR. QU RK: The new |l abel still prom ses
calory-burning and so the -- and both iterations of the clains
that describe the one that your Honor has accepted and one
t hat your Honor has rejected would still apply to the anended
| abel .

THE COURT: All right. So your claimis that it
doesn't burn calories and discovery wll bear out whether it
burns calories or not, it seens. And nmaybe sonehow we shoul d
get into expedited discovery about that, shouldn't we, maybe?
What do you think about that idea?

MR. ELDER Your Honor, that was our proposal at the
first scheduling conference in this case, was expedited
di scovery on the science. W don't believe that this conplaint
is going to survive, but if it does, we would agree with a
schedul e that would focus on the issue here.

THE COURT: Yes, that's really the crux of the case,
either it burns calories or it doesn't.

MR. ELDER W agr ee.

THE COURT: And it seens to be prudent to expedite

di scovery on that issue because, you know, now that | rejected
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the prior substantiation theory, really that becones the crux
of the case, doesn't it?

MR QURK: In ternms of timng, the class
certification notion was deened noot in |light of the summary
judgnent ruling. In tinme-line, class certification typically
woul d cone before summary judgnent. Qur position is that for
pur poses of discovery there really -- it's nore a distinction
w thout a difference anyway and that we had previously
operated under a discovery order that was focused singly on
cl ass consideration and gave rise to sone questions about
whet her sonet hing was class certification-based or nmerits
based -- that if we do go forward on an expedited schedul e,
woul d propose that that distinction be erased so that all of
the discovery that's relevant to the nerits that we woul d have
for the renewed class certification as well.

MR. ELDER Well --

THE COURT: But why does it matter?

MR. ELDER Well, it matters because what | believe is
that your Honor is proposing is an expedited schedule to get
to the heart of the nmatter. W agree with that and we woul d
say that limted discovery focused on those issues goes al ong
wth that. | believe what M. Quirk is saying is let's just
renove all of the limts on discovery. Those were different
l[imts because it was a different issue, class versus nerits.

So, it's not so nmuch that |I'mdisagreeing wwth what M. Quirk
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IS saying except to the extent he's saying well, we now need
di scovery on everything because how people interpret these
clains, those types of things, you know, survey evidence, lots
of the conpany docunents. You know, the discovery that would
be rel evant would focus on does it burn calories, what is the
sci ence here, what does the scientific evidence say, what is
an expert?

Real |y, your Honor, what we need is we need an expert
report fromthe plaintiffs that conplies with Rule 26. W
need to be able to challenge that expert report and we need to
submt our own reports in response and get to the heart of the
matter. We don't need full-blown discovery in order to
acconplish that, we can acconplish that wwth narrowy defined
di scovery that's appropriate for noving quickly.

MR. QU RK: Your Honor, what seens to be on the table
i's whatever claimwe have and our ability to prove it and our
ability to obtain class certification on it and in that sense
the only imts would be the [imts that are relevant to our
claim Wen M. Elder says that we don't need full-bl own
di scovery, | don't understand what he's proposing that's any
| ess than what we're ordinarily entitled to under the rules.

THE COURT: Well, but | can see the weck com ng down
the train -- or the train comng -- whatever. | can see it
happeni ng, which is the parties are now going to be in dispute

about well we should be entitled to take the depositions of
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all these individuals who when they read the | abel they

t hought....and defendants are going to cone back and say well,
can't we just first resolve the issue of whether it burns
calories or not because if it burns calories then there is
not hi ng m sl eading or nothing false. And they have a very
valid point.

Why shoul d the parties have to go to the expense of
all that other discovery if the plaintiff cannot prove that
that is a false and m sleading claim which, based on this
record, has sonme -- I'minclined to agree with the defendants
because this record, there has been a | ot of suggestion by
plaintiff's counsel that they' re not so sure that they can
support that claim So, it's all getting nme to say well, why
don't we get to the crux of the case: Does it burn calories
or not? Let's resolve that issue. And if there is a dispute
of fact, it either burns or it doesn't or it can't be
determned and a jury will have to decide it, or a fact finder
will have to decide it, okay, then maybe di scovery shoul d then
go further. It seens to ne to be a nmuch nore prudent way of
managi ng the case. And |'ve open to suggestions, but | don't
see why we should do all this other discovery. You are not
persuadi ng ne why we shouldn't just focus on the real crux of
t he case.

MR QURK Well, it may well be that we have just a

di fferent sense of what the crux of the case is, and it's only
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different in this regard. Your Honor decides the crux is
whet her or not it burns calories and the only thing we woul d
add to that is the elenments of Rule 23, which are also we
think part of -- 23 (b)(2) are also part of the crux of the
case, and so in that sense the -- | don't understand -- |
don't see why we should Iimt ourselves going forward.

THE COURT: Because if there is no claim then there
is no class.

MR, QURK: Either that or there is a Feld claimon |
mean -- a Feld claimon behalf of a class. Not all class
claims win and the typical -- you know, typically the notion
for class certification cones first at, you know, at a
practicable tine after the pleadings are closed. And so
don't -- | would just request that we not undertake a
di scovery track that precludes us fromrenewi ng our notion for
class certification.

MR. ELDER What | was going to add, your Honor, is
the class certification notions were filed because di scovery
on that issue was conplete. | nean, that's what we did. W did
t he exercise of what do they need to know to allege that a
class is appropriate here? W briefed it, we submtted it to
the Court. So, that has been done. So the first thing would be
unl ess there is sonmething different now, there wouldn't be any
need to do any nore discovery on that issue, it was done, it

was submtted. We are going to have a different claimbut I
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think that that claimis only much narrower than was submtted
before and there woul dn't be any additional discovery. And as
your Honor points out, the crux of the matter is does it burn
calories if they can plead conpl aint that survives our notion
and it's nore than proper under nmultiple cases to reach that

i ssue before reaching any other issue in the case.

THE COURT: Yes, because it really is an issue of
nootness, isn't it? Because if it does burn calories and
there is no evidence that it doesn't, then the controversy no
| onger becones a justiciable controversy.

MR. QU RK: That's an outcone-based analysis that if
there is evidence to the contrary and it becones a jury
question, is the jury hearing it -- a claimon behalf of
one person or on behalf of a class of New Jersey consuners?

THE COURT: No. Well, that's down the road, though
| think it is prudent to really focus on the issues that m ght
resol ve thensel ves sooner than later. | say that because, you
know, M. Qirk, you and your -- not necessarily you, but your
co-counsel has indicated to nme they are not confident that
they're going to be able to prove that this doesn't burn
calories, so why shouldn't the parties focus on that issue
first? Wiy should particularly the defendant have to go to
all this added expense of litigating all the other issues
relating to Rule 23 when this really is the critical issue?

So that's what I'"'mgoing to do. So the question is
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how to we acconplish that. So |I'm open to suggestions. O you
want ne to just send you to -- who is it, Judge Doni 0?

MR. ELDER Judge Schnei der was --

THE COURT: Judge Schnei der.

MR. ELDER |s the Magistrate.

THE COURT: You want ne to send you to himand you
folks figure it out? | know what you are going to say:

Judge, can you first rule on the notion to anend.

MR. ELDER Well, | think that woul d be appropriate.
But what | was going to say was we had previously submtted a
proposed schedul e, and we're happy to do so again, setting
out --

THE COURT: To ne?

MR. ELDER We submitted it to Judge Schnei der.

THE COURT: On.

MR. ELDER Oiginally.

THE COURT: Well, should | look at it now? Wuld it
save the parties tinme?

MR. ELDER | think maybe we -- we'll see where we get
and maybe -- because we mght be able to work out sonme type of
schedul e.

THE COURT: If you can't, then go before Judge
Schneider and tell himthat | want expedited di scovery on this
i ssue of whether it burns calories or not, that's to be taken

care of first. And I'll speak wwth himas well so that he
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knows.

So how should we | eave it? Do you folks want to
attenpt to work out a scheduling order or do you want ne to
send you to Judge Schneider or to you want to just wait and
see what | do with the newy anmended conpl ai nt?

MR. QU RK: M. Elder suggested that last -- seeing
what your Honor does with the newly anended conplaint and it
doesn't happen too often, but | would agree with that. And
t hen assum ng that an anended conplaint survives, | think we'd
like the chance to try to work sonething out, and then if we
can't go to Judge Schneider to resolve any differences.

THE COURT: Al right. So | will get your subm ssions,
| will attenpt to rule expeditiously. That then takes us to
July. If the conplaint survives, then you folks will work
sonet hing out. And hopefully by August, if the conpl aint
survives, you'll be in the throws of discovery relating to
this issue burning calories. Ckay?

MR, QURK: My | ask one final question as a matter
of procedure?

THE COURT: Yes.

MR QURK: | think this is asking the question
al ready asked and was answered, but in the anmended conpl ai nt
that we next submt Paragraph 69 addressing the prior
substantiation, your Honor is saying that's out of the case,

don't put that in?
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THE COURT: Ri ght.

MR, QURK: And we're deened to have preserved that
i ssue without putting it in again?

THE COURT: R ght.

MR. QUIRK: Thank you, your Honor.

THE COURT: Um hum Okay, this keeps the case on
track. And if | need to have you fol ks back in on the next
subm ssion, | will because sonetines | find it's just nore
effective, unless you' ve worked it out. Ckay. Enjoy your day.
ELDER: Thank you.

QUI RK:  Thank you, your Honor.

2 3 3

POTTI NGER  Thank you, your Honor
MR. ELDER Thank you, your Honor.
THE DEPUTY CLERK: All rise

(Proceedi ng then ended).
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