CENTER FOR SCIENCE IN THE PUBLIC INTEREST v. THE COCA-COLA COMPANY et al Doc. 99 Att. 1

Exhibit A

Dockets.Justia.com


http://dockets.justia.com/docket/new-jersey/njdce/1:2007cv00539/198967/
http://docs.justia.com/cases/federal/district-courts/new-jersey/njdce/1:2007cv00539/198967/99/1.html
http://dockets.justia.com/

IN THE UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY
CAMDEN VICINAGE
LINDA FRANULOVIC, individually and
on behalf of a class of persons,
CIVIL NO.:
Plaintiff, 1:07~-cv-00539-RMB-JS8

V. CLASS ACTION

THE COCA-CCLA COMPANY,

Defendant.

DEFPOSITION OF

LINDA FRANULOVIC

TAKEN ON BEHALF OF THE DEFENDANT

September 30, 2008

9:05 a.m.

1100 Southeast 17th Street

Rcom 1120

Fort Lauderdale, Florida

Terri J. Flicek, Shorthand Reporter




10

11

1z

13

14

15

16

17

18

1%

20

21

22

23

24

25

Linda Franulovic September 30, 2008

24

the 17 cans.

A, That it was, that you needed to drink 17 cans a
day in order for the claims that they're claiming toc be
CLrue.

Q. What else, if anything, about the advertising or

the claims do you believe to be untrue?

A All of them.

Q. Okavy. When you say all of them, what do you
mean?

A Well, they didn't do anything for me, and if

they're advertising on TV just to drink it and it burns
calories, then you actually have to go to the back of the
can and read the very small print and read that it's three
cans, which I did one day because I just happened to be
reading the can, then that's not true, it's just - -

Everything 1s not true.

Q. Tell me when you first purchased Inviga.

A February.

Q. February of 20077

A, Yes.

o. And at that time were you trying to lose weight?

A Yes.

. What things were you doing toc try to lose
weight?

A Exercise, removing a few things frcm my daily
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A. If you eat tco many calories yvou gain welght.

0. And how many calories do yvou have to eat to gain
weight?

A . I think it's, everybody 1is different.

Q. By the same token, you understand that 1f you
take in fewer calcries you might lose weight?

A, Yes, but vou have to burn 3,200 calories to lose
one pound.

Q. And do you understand that 1if you take in the
same number of calories that you are expending, using up,
that your weight will stay the same?

A Yes.

Q. And did you understand that in February of 20077

A Yes. But vyour product claims tc burn calories
just by sitting there,

Q. Tell me what thinags you were doing in February of
2007 to -- Well, let me back up. Were you doing things 1in

February of 2007 to reduce the number of calories ycu were
consuming?

A Yes,

Q. And were you attempting to reduce the number of
calories by any certain amount?

A No .

Q. And you don't know how many calories you were

taking in or trying to take in on a daily basis 1in
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February c¢cf 20077

. Right.

Q. Tell me in February of 2007 what a typical day
would have been for you in terms of the food that ycu took
in, what did ycu eat for breakfast, lunch, dinner, that
kind of thing?

A One cup soy milk, one cup Go Lean cereal, lunch
probably a banana, chicken, and then again chicken, I eat
Six times a day, probably vegetables that I c¢coked, then
I'd go home, procbably eat more chicken, and maybe some
ycgurt, and probably Mike and Ike's, but i1f I was trying to
cut them out then I wculdn't eat the Mike and Ike's,

Q. And when you say a cup ¢f soy milk and a cup of

cereal, did you actually measure it?

A . The cereal.

Q. You did?

A Yeah.

Q. And you measured it every day?

A Yeah.

Q. And this was in February of 20077
A Yes.

Q. How many calories are in a cup of --
AU Go Lean?

Q. -- a cup of soy milk?

A I den't know.
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A Yes.
Q. At the, I don't know whart vou wculd call them, at
the lunches in between breakfast and the last meal of the

day, would you typically eat the same thing or different

things?
A Typically the same thing.
Q. And what would that be?
A. Besides the chicken and the vegetables?
Q. Right.
A, Fruit, vyogurt, Power Bars, sometimes I would

bring the c¢crunch, the Go Lean Crunch, as a snack, I'm

always eating healthy.

Q. How often do vyvou c¢at a Power Bar?

A You mean then?

Q. Right.

A Maybe three times a week.

Q. How many calories are in a Power Bar?

A. I don't know.

Q. Hcocw many calories are in a banana?

A I den't know.

o. If I 1listed out the other fcods that you listed
for me, fruits, vegetables, grilled chicken, would you

kncw how many calorie ares in any of them?
A No, but I kncw how much fat is in themwm.

Q. But vyvou don't know their caloric content?
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A No.

Q. In February of 2007 how often did you exercise?

A, Four times a week,

0. And what did you do for exercise?

A, Tae Bo and running.

Q. Were you a member of a gym?

A, No.

Q. So in February of 2007 these habits that we've
talked about, your eating and your exercise, were those
new habits for you or things that you had been doing for
awhile?z

A, Things that I had been doing for awhile.

Q. Ckay. And how much did you weigh in February of
20077

A, I don't know, approximately, I don't weigh
myself.

Q. And between November of 2006 and May of 2007 how
did your weight change, i1f at allv?

A . I gained five pounds.

Q. Is there a particular reason that you remember
that?

A Because I was trying to lose five pounds.

Q. But you don't know what yvou weighed in February
of '077

A, No, I just know my clothes were tight.
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yocu understcod, ycu knew, that whether or nct ycur weight
went up or down, you gained or lost weight, was a function
of how many calories you took 1in versus how many calories
you used up?

A, Yesg?

MR. GARDNER: Object to the form of the guestion,
could you define function?

MR. ELDER: The question has been asked and
answered, Steve,

MR. GARDNER: I have objected to it, I gave you
the o¢pportunity to fix it.

MR. ELDER: You can object to form, 1t's a proper
guestion.

Q. (By Mr. Elder) Is it fair to say that while vyou
were drinking Inviga you don't know how many calories you
were taking in on a daily basis?

A Yes.

Q. Tell me about the first time you purchased a can

of Inviga.

A What led up to it?
Q. Yeg, just tell me about buying 1it.
A I went into the Wa Wa and I saw i1t in the aisle,

and I picked it up and took it to the counter and paid for
ic.

Q. Did you see any, when you say yYou saw it in the
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Q. And have ycu ever dcone that yourself?
A, Yes.
Q. Were you doing that in February of 20077
A. Yes.,
Q. And how were you trying to reduce your caloric

consumption?

A. Cutting out the Mike and Ike's.

Q. Anything else?

A . No.

Q. Your diet generally that you'wve described for me,

deo you consider that a way of reducing caloric

censumption?

A Yes, Waitc, I'm sorry, say that again.
Q. Your diet that you generally described for me is
-- Let me put this way. In February of 2007 were you

trying toc eat healthy?

A Yes.

Q. Were you tryling to eat foods that you believed
had a lower caloric content than alternative foods, than

feeds you weren't eating?

A, No . Ic --
Q. Go ahead.,
A, I deoen't care about calories, I care more about

fat and protein.

Q. So in vyour persconal diet, the way you believe you
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either lose weight or don't gain weight 1is to control the
amount of fat and protein you're taking in?

A Yes.

Q. The end of this sentence where i1t says, COr at
least offsetting weight gain from other calories, what

dceg that mean?

A Offsetting weight gain, it means to tip the
scales.

Q. I'm sorry?

A To tip the scales, to work in the opposite
direction. You're asking me to define a portiocn cf a

sentence?

Q. I'm asking you what that means to you in terms of
this, thisg ig an allegation in your complaint, in terms of
this lawsuit.

A I don't understand how else it can be explained
except the way 1t's written.

Q. Ckay. Was 1t your interpretation of the Inviga
advertising that you could eat or drink whatever you
wanted and as long as you were also drinking Inviga you

would lose weight?

A NO .,
Q. Why not?
AL Because that doesn't make sense. You're saying 1

can drink a milkshake and Inviga and still lose weight,
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right, that's what vyou're trying toc say?
Q. Right.
A That's wrong.
Q. And vyou understecocd that that was wrong - -
A, Yes.
Q. Let me finish my guestion.

were drinking Inviga?

A, Yes.
Q. And the reason that's wrong 1s because you
understood that even while you were drinking Inviga, if

the other calories you were taking in put yocu in this
state of taking in too many calories over the whole davy,
you woul@ still gain weight?

A Yes.

Q. From your description of your diet, to me it
sounds to me like you pay a fair amount of attention to
what you eight, would that be a fair characterization?

A Yes.

Q. Let me turn with you to Paragraph 19, Paragraph

19, the part I want to ask you about is in the second

it says, basically it says drinking three cans c¢f Inviga
every day over a lengthy period of time. And it's the

over a lengthy period of time that I want to ask vou

47

You understctood that was wrong the entire time you

sentence there, I'm not going tc read the whole thing, but
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lawsuit for the c¢class members?

A Restituticn.
Q. So you believed before you walked in here today
that in your lawsult you were seeking money damages? I

think when you say restituticn you mean money damages,
right? Yes?

A Yes.

c. Sc before ycu came to your deposition today you
believed that in your lawsuit you were seeking money
damages for the class members just like vou're seeking
money damages for ycurself?

A Yes.

Q. I'll show you a document in a minute, but for
right now I will just represent to you that, in fact, that
is not what vyou're seeking for the class members in this
case. Did you knecw prior to my guesticning that you are
not seeking money damages for those class members?

A I was aware that this was not about money, ves, I
know, I know what you're going to say, but --

MR. GARDNER: Why don't you listen and see what
he's going to say.

A Sorry.

Q. Do you understand, Ms. Franulcvic, that as the
representative of the class, that ycu have input and, in

fact, duties -- Let me back up. Dc you understand that as




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Linda Franulovic September 30, 2008

ycu ever discussed this issue, that is whether or not you
plan to seek damages for the other class members, with

anyone pricr to this depocsition today?

A Yes.

G . And you discussed that with your attorneys?

A. Um, Mike.

Q. Yes?

A Yes.

Q. And tell me why vyou believe 1t's appropriate in

this lawsuit that you receive money damages but that the
class members who you are representing as the class
representative don't receive money damages.

MR . GARDNER: Again, I will permit Linda to
answer, but I will instruct her not to use any

conversations with Mike Quirk as the basis for the

answer .
A. Can you repeat the guestion?
Q. Yes. Can you tell me why vou believe it's fair

that you are seeking and intend to receive 1f you prevail
money damages in this lawsuit, but you are not seeking
those damages on behalf of the absent class members who
you are representing?

MR . GARDNER: And the same instruction as to the
prior guestion.

A Because I'm here and they're not.

55

i
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going to get compensated.

But my personal opinion 1s yes, maybe with

coupons or something, some free stuff, 1 don't know, but
they should get scomething. I'm not saying that those

people should not get anything.

Q. Sc it is your belief that the class members

should receive money damages?

A Yes.

57

Q. Do you understand my question?

A It wasn't the same guestion, she can loock 1t up
if you want.

. Dc you understand the guestion that I just asked?

AL Yeah.

Q. Okay . Can you answer it?

A. I think that they should, personally I think
everyone should be compensated in some way. But bpecause
this lawsuit is not about compensating pecple, it's really
about making Coke stop with the false claims, then they're

Q. But you have elected not to seek those damages on

1f of the class members in this case?
A Yes.

Q. Ckay. And in light of that election not to seek

fairly and adequately representing those class members in

lawsuic?

damages for the class members, do ycu believe that you are
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ascertainable losses as a direct result of this wrecngful
conduct and Coke has obtained monies from class members by
means of the unlawful practices alleged herein. Dc you
think that the allegaticn in Paragraph 61 is a true
allegation?

A Yes.

Q. And do you believe that Coke has ocobtained mocnies
from class members by means of the unlawful practices
alleged herein, meaning in this complainc?

A Yes.

c. I would like you to put on the record your, this
is a very important guestion, yocur best explanation as to
why you are not seeking in this lawsuit the return of
those monies that you believe Coke has obtained from the
class members through unlawful practices.

MR . CGARDNER: Scott, that has been asked and
answered at least twice, I'm golng to instruct her not to
answer,

MR. ELDER: You're instructing her not to answer
based on an asked and answered objection?

MR . GARDNER: I want to move cn, it's asked and
answered.

MR. ELDER: I'm entitled to an answer to that
question, and I'm absolutely nct gcing tc meve on.

MRE. GARDNER: Then let's call the judge on that
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if you want that --

MR, ELDER: Falir enocugh.

MR. GARDNER: All right. How many more times are
you going tc ask the same guestion cf her? Because I will

stop it and I will terminate, and I won't call the Jjudge.
MR. ELDER: I don't believe it's been answered,

so I'm geoing to ask it --

MR. GARDNER: Not the way you want it, no.

MR. ELDER: I'm going to ask it until I get an
answer .

MR. GARDNER: No, but I'11l let you ask it one

more time and then I will instruct her not to answer
because 1t becomes harassment.

Q. (By Mr. Elder) Ms. Franulovic, I will repeat my
gquesgtion because I want to make sure that it is clear on
the record, and what I would like to know 1s your
understanding and your rationale for not seeking money
damages from Cocke that ycu refer to in Paragraph 61 of
Exhibit 2 for the absent class members in this lawsuitc?

MR, GARDNER: Object, form,

A. Because the lawsuit 1is abcut stcpping Coke from
making false accusations, and 1if I have tc choose between
the two I would choose not tco get the money and have them
stop doing what they're doing.

Q. Why do vyou bhelieve you have to choose between the
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two?

MR. GARDNER: Again, I will instruct Linda to
answer as fully as she can without using discussions with
Counsel as part of her answer.

A, From what I understand this i1s a non-profit law
firm, sc they don't seek money damages, they just they
seek for things to be done properly as far as what people
consume .

Q. When you say this i1is a non-profit law firm, to

what are you referring?

a. To the law firm.
Q. Which law f£irm?
A. The one that Mike works for, the one that Steve

works for, these guys.

Q. Ckay. Keep that page open please. Let me back
up . You believe -- First of all --
MR. GARDNER: Just for the record, that page 1is

the first page of Exhibit 17
MR. ELDER: That is right.
Q. (By Mr. Elder) The first page of Exhibit 1 that
you just referred to has at the top, Mark Cuker at the

Williams Cuker Berezofsky firm, do you knew Mark Cuker?

A. No, I've never met him.
Q. You know Mike Quirk?
A Yes.
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partner

A .

Q.

Q.

A,

Q.

A

Q.

limited

lawsuit

Science

without

€2

You understand that Mike Quirk is either a

in or an employee of the Williams Cuker Berezofsky

law firm?

Yes.

Okavy.

(Discussion off the record.)
Do you understand - -

MR. GARDNER: Scott, the five minute break I

needed was about 10 minutes ago.

MR. ELDER: We'll get there.

(By Mr. Elder) Is it your understanding that the

Williams Cuker Berezofsky law firm is some type of not for

profit law firm that dcesn't seek to make money?

I don't know.

When vou were referring earlier to a non-profitc

law firm, I think is what you called it, were vyou
referring tc the Center For Science In The Public

Interest?

Yes.

And is it your understanding that you are somehow
in terms of the relief that you seek in this
by the mission or the purpose of the Center For

In The Public Interest?

MR. GARDNER: And again, Linda, if you can answer

getting inteo attorney/client discussions with me
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A,

A

Q.

relief,

67
the how dare you. That conversation is not privileged,
I'm entitled to know what it was about, I'm entitled to
know if you instructed her, you influenced her, 1if you
discussed this case one bit.
MR. GARDNER: She*s answered you that we did not

discuss the case, s0o you'wve got your answer, go on. And

if it helps, Scott, we didn't, but we did talk,

Ms. Franulovic --

Can I ask you something?

Sure.

Can you call me Linda?

If it's preferable to ycu, I certainly can.
{(Discussion off the record.}

It's kind cf a long nawme and it's sc formal.

At depositions we're always formal, but if Linda

is more comfortable, I'm happy to call you Linda.

Linda, why not seek both what we call injunctive

and that means the change to the advertising, to
what you'wve said, to get Coke to stop advertising the way
it's advertising, do you understand that that's called

injunctive relief?

A I do now.
o. When I'm referring to injunctive relief, that's
what I'm referring to. Why ncot seek both injunctive

relief and money damages for the class members in this
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lawsuit?
MR. GARLDNER:

no problem.

supposed to ask focr them.

me, but not --
it's in here.

Q. I understand.

members - -

MR. GARDNER:
same instruction in this line
interrupt each time?
MR. ELDER: Sure.
MR. GARDNER: Linda,

but otherwise feel free

opinions of these things I'm

knowledge ycu've

And again,

bhase her answer on discussions

A Why not? I don't know,
was pogsible. Maybe it's not
don't know.

Q. Ycu're not even
pessible?

A. Toc ask for them, no.

I can ask for what

And you're not

possible to ask for money damages

Can I stop you?

answer based on what ycu've talked about

LC answer.

gained from talking to me or Mike,

68

I will ask her not to

with counsel, but otherwise

I guegs I didon't think it

possible, maybe it 1is, I

sure whether or not that's

I don't know 1f I'm

I think I'm allowed to ask for

I spent, right? Because

sure whether it's
focr the other class
Can 1 have the

of questioning or should I

the instruction is, don't

with me or Mike,

When he's asking for

instructing yocu not to use

but
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I'm not trying te step you from answering. And 1f that's
the only way you know, then that's the only way vyou know.
Q. Okavy. Is it fair to say that you don't know
whether or not you're even able to ask for damages for the

other class members?
A Yes.
Q. Tell me what you understand the Center For

Science And The Public Interest to be.

A, They go after people that make false accusaticns,
or false claims o¢on products. I'm sure they do more than
that .

Q. When did you first become aware of the Center For

Science And The Public Interest?

A When Mike told me about them.

Q. Mike?

A Mike Quirk.

Q. And prior to Mike telling you about the Center

For Science In The Publi¢ Interest, had you ever heard of

that organization before?

A. I don't think so, no.

Q. You're not a member of the of CSPI?
A NO.

Q. Dc yocu subscribe to thelir newsletter?
A No.

Q. Have you ever visited their website?
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Interrogatory Number 1 which is cn Page 3, it says here
that you viewed Inviga advertisements in either a
magazine, on television or on a billboard, do you think
that you ever saw an Inviga advertisement on television?

A, I don't know, I don't remember.

Q. I will represent to you that I don't believe that
an Inviga advertisement has ever run on television.

A Ckay.

Q. Would you have any reason to disagree with that?

A, No.,

Q. Do you know as between a magazine and a billboard

whether you saw one on a magazine, on a billboard, or

both?
A, Magazine.
Q. Oc you know whether you ever saw one oOn a

billbocard?

A . I don't remember.

0. Okay. Do you know which magazine?

A NO.

Q. Do you recall what the ad said?

A, No. I mean, verbatim or --

Q. Anytning that you recall about 1it?

A . Calorie burning, negative calcries, first

negative calorie drink, that's 1it.

Q. Do you believe you saw more than one magazine ad?
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A . Yes.

Q. Do you know how many?

A, No.

Q. And how many ads do you believe you saw before
you purchased Inviga?

A A few.

Q. A few meaning less than --

A. More than one, less than five.

Q. Okay. That's fair. What magazines would you
typically -- Let me ask you, was this at work?

A. Yes.,

Q. What magazines would you typically have at work?

A, A lot,

Q. In a hair salon there's a few magazines?

A. GQ., National Geographic, People, OK, Design

stuff, all kinds of crap.

MR. GARDNER: She meant stuff.
A Mona Vie,
Q. What 1s that?
A. That's the name of the anti-oxidant fruit drink.

(Defendant's Exhibit 3 was marked for
identification.}
Q. I've marked an ad as Exhibit 3, have you ever
seen that ad before?

A, Maybe .
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ask you if yeu've ever seen Exhibit 4 before?

A Yes.

75

Q. Do you know whether or not you''we seen that
before?

A Probably.

Q. Do you know definitely whether ©r not you've seen
the ad before?

A . Yes, it was a different color.

Q. You think vou've seen this ad in a different
color?

A Uh-huh.

Q. Ckay. This ad which says, Proven to burn
calories, and then below 1t it says, Introducing Inviga,
the refreshing sparkling green tea that invigorates vyour
metabolism to gently increase calorie burning. It's
another positive step you can take towards a healthy,
balanced lifestyle.

Do you believe that this ad is misleading?
MR. GARDNER: Object to form. Are you talking
about that guote or the entire ad-?

G, The entire ad.

A No.

(Defendant's Exhibkit 4 was marked for
identification.)

Q. I'll show you what I've marked as Exhibit 4, anag
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Q. You believe ycu've seen that one before?

A I think so, yeah.

Q. Okavy. Dc you believe that Exhibit 4 1is
misleading?

A Do you mean as I read it today?

Q. I mean as you read it any time.

A, But what I know tcday 1s different than what I
knew in February of '07.

Q. Ckay. Explain what you mean.

A Tcday I know that this, I'm biased, so 1if I'm
reading this tcoday I'm going tc believe that this 1is
misleading. But 1f you ask me this in February of '07,
I'm gcing tc have a different opinicn.

Q. What would vour opinion have been 1in February of
QT

A Locks gocd tc me, I'm going to try 1it.

Q. And today why do vou have a different opinicn?

A Because I know that it's, I kncw that it's not
true, I'm biased.

Q. And when you say that it's not true, what
specific part 1is not true?

A, Burning calorieg is officially deliciocus, because

I don't like thig flavor.
Q. Other than the flavor, are there any cocther parts

that you believe are nect true?
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A, Not true, nc.

MR. GARDNER: Scott, this seems like merits
questioning, I don't mind, but can you tell me why it
isn't?

MR. ELDER: I could, but I have no duty to so I
choose not to.

(Defendant's Exhibit 5 was marked for
identification.)

Q. I've handed you Exhibit 5, Exhibit 5 is an
advertisement, 1t says, the bigger print says, The
refreshing way to burn calories, have you seen this ad
before?

A Mavbe.

Q. You're not sure?

A, I mean, probably.

Q. Dc you know whether oOr not ycu've seen it before?

A I know I've seen ads before, whether it's exactly

like this, you know, I can't be sure.
Q. Okay . So is it failr to say you are not sure if

you have seen it before?

A Yes.

Q. Do you believe that this ad is misleading?
A Again, are you asking me today or in 20077
Q. I'm asking you today.

Al Yes.
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0. Why ?

A, Because, Invigorates your metabolism, I'm not
sure about that part, and I'm also nect sure if it's a
peositive step towards taking a healthy, balanced
lifestyle, because I'm not sure if drinking 17 of these a
day to invigorate your metabolism is a healthy choice.

Q. Your understanding akout -- Well, let me ask you
this, does your knowledge about whether or not Inviga
burns calories comes from any source other than that TV,
it's not an episode, but TV show that you saw?

A, I'm sorry. Say 1t one more time.

Q. Do you know whether or not Inviga, drinking

Inviga makes you burn calories?

A No.

0. But you have an opinion about that?

A Yes,

0. And what I'm trying to find out is, what's the

basis of that opinion? Where have you received what you
believe to be facts about whether or not drinking Inviga
results in calorie burning?

A Ckay. It started from the TV episode, and then
the rest of the information I received, I guess 1is
privileged.

Q. The rest of the information that you know about

that subject comes from your lawyers?
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Q.

calories,

A

Q.

A

Q.

before?

A

Q.
a coupon,
Inviga?
A

Q.

cans, was

79

Righet.
And on the TV show, when yvou refer to the 17
it, did the TV show say that Inviga doesn't burn

or that it deocesn't burn calories in the

quantities that are contained in a can?

That it didn't, you had to drink 17 in order to

get the results that they claimed.

And what results did they claim?
To burn calories,

(Defendant's Exhibit 6 was marked for

identification.)

I've marked another advertisement as Exhibit 6,

do you know whether or not you've ever seen Exhibit 6

Yes .

Yes you've seen 1it, or yes you know?

Yes, I've seen 1it,.

Where did you see it?

In magazines.

And did you ever, this particular ad here is for

did you ever use any coupons when you purchased

No.
Did you @ver see any coupons?

Yes.
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Q. And you believe this 1s the one you saw?

A . Yes.

Q. Did you tear out the coupon but not use it later?

A I had stopped drinking it.

. So you did see this ad but it was after you
had - -

A Right .

c. -- steopped drinking Inviga?

A Yes .,

Q. The other ads that we talked about in Exhibits 3,
4 and 5, dc you know whether or not yocu saw those ads
before or after you stopped drinking Inviga?

A Before.

{(Defendant's Exhibit 7 was marked for

identification.}

Q. I've marked another ad as Exhibit 7, dc vyou know
whether or not you'wve ever seen Exhibit 772

A No, I would have remembered this word.

Q. Schmalorie? Do vou believe that Exhibit 7 1s
misleading?

A I'd have to answer again the same way I did
before, it's misleading today.

Q. And why 1is that?

A. Because I know that vyou have to drink 17 cans to
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Q. If you were to assume for purposes cocf my guestion
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that your TV show was not right and that, in fact, 1if you
drink three cans c¢f Inviga you'll burn 60 to 100 calories,
and just for purposes of my question if you assumed that
to be true, would yeou find this advertising to be

misleading under those circumstances?

MR. GARDNER: Object, form.
A Hocw many calories did you say?
Q. 60 to 100.
A From three cans? And I know that? No.
Q. And what I'm trying to learn is, you believe

these ads are misleading because you don't think the

product works; is that right?

A Right.

Q. And are there, for example this ad that we have
in front of us as Exhibit 7, there aren't cther things

about that ad that you believe are misleading?

A . Well, maybe one thing.

Q. What's that?

A. It doesn't say you have to drink three cans.

Q. It doesn't say in the ad that you have to drink

three c¢ans, that's on the back of the can.
A But you asked me about the ad.

. But ycou're aware that that information 1is on the
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back?

the ad
says?

the ad.

on the

that, I

hypothe
Q.

is on t
A
Q.

A.

identif

Q.

whether

probabl
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But not if I was Jjust lcocoking at this.

I understand, but you are aware that it's on the

MR. GARDNER: Are you asking her to testify to
or the ad with the added knowledge of what the can
Because I thought you were asking her to talk about

Object to form.

MR. ELDER: I asked her i1f that information was
back of the can.

MR. GARDNER: Your hypothetical doesn't include
'm asking if you want her to include that in the
tical.

(By Mr. Elder) You're aware that the informatiocn
he back c©cf the can, you're aware of thatg?

Yes.

In fact, you started buying three cans?

Right.

(Defendant’'s Exhibit 8 was marked for
ication.)

I've marked another ad as Exhibit 8, do you know

or not you have ever seen Exhibit 8 before?

Yes.

You have seen 1t bhefore?

Yeah, I'm pretty sure, definitely. No, yes,

Y .




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Linda Franulovic September 30, 2008

83

Q. Okavy. When you say propbably, do you know whether
or not you have seen Exhibit 8 before?

A No.

(Defendant's Exhibit 9 was marked for
identification.}

Q. I've marked another ad as Exhibit 9, do you know
whether or not you have ever seen Exhibit ¢ before?

A No.

(Defendant's Exhibit 10 was marked for
identification.}

Q. Exhibit 10 is ancther ad, do you know whether or
not you've ever seen Exhibit 10 before?

A I know I've seen this phrasing, but --

Q. You believe you've seen the phrasing on Exhibit
10 but you're not sure whether 1t was in an ad?

A, I mean, they all lock the same, I know I've seen
the coupon, I know I've heard all the phrases, but I
haven't seen them lately.

Q. And all I'm trying to learn here is whether or
not you ¢an remember these particular ads and whether you
can tell me if you've seen these particular ads before.

Sc I've marked Exhibit 11 as ancther
advertisement, have you seen that before?
(Defendant's Exhibit 11 was marked for

identification.)
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A I den't think so.
(Defendant's Exhibit 12 was marked for

identification.)

Q. And the last one here ig Exhibit 12, do you know
whether or not you'wve seen Exhibit 12 before?

A. I don't know.

Q. For how long did you drink three cans of Inviga
per day?

A Maybe two and-a-half months.

Q. How many times did you weilgh yourself during that

time periocd?

B Zero.

Q. Do you ever drink diet soda?

A No.

Q. Bottled water?

A, Yes.

Q. And do you ever drink bottled water instead of

drinking other things that have calories in it like juice

Oor tea or soda?

A, Yes.

Q. Ckay. Will drinking bottled water make you lose
welght?

A, No .

Q. Why not?

A Because your body needs water, you have to drink
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water, it's not designed to make you lose weight, there's
nothing in it.

Q. If you drank bottled water instead of drinking
ocrange Jjulice, do you believe it would make you lose
welght?

A If you drank c¢crange juice all the time, your
entire 1life, and then stopped drinking it and then drank

water? Yes.

Q. Because water has fewer calories?
A Yes.
Q. Would making that c¢hange in ycur diet, do you

believe, be a guarantee of weight loss?

A. No. Oh, ves, I'm socrry.

Q. You believe that would be a guarantee of weight
loss?

A. Is that the cne thing you're going to change?

Q. If you change that ocne thing, do you believe 1t

would be a guarantee cf weight loss?

A . Yes.

Q. No matter what else vyvou 4did?

A . No.

Q. So it would depend on what else you were eating

and drinking?

A Yes .

85

Q. By the same token, you would agree that you never
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loss;

13,

A
Q.
printout,

for that,

Q.

A

A,
Q.
the little numbers
called Bates Numbers,
A

Q.

the back o©of the can before,
A,

Q.

is that fair?

Yes.

B6

thought that drinking Inviga was a guarantee of weight

I'm going to mark as a composite exhibit a

and some of this is hard

to read so I apologize

but a printout of the Inviga website as Exhibit

{Defendant's Exhibit 13 was marked for

identification.)

Have you ever been to the
No.

You've never logged on to

Let me ask you to flip to

I'm there.

This is just a picture of

Yes.

The top line there begins,

Inviga website?

Inviga.com?

what's marked, you see

at the bottom of the page, those are

it's Bates Number 1740.

the back ©f the can

that happens to come from the website, but you have seen

correct?

Inviga is a delicious

and refreshing sparkling green tea that invigorates your
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Individual results may vary. Below that it says, Drinking
more than three cans per day will not have an additional
effect.

All of that that I just read, beginning with
three cans and ending with additional effect, you read at
soeme point while you were drinking Inviga, correct?

A . Uh-huh, yes.

Q. Was 1t your understanding that the calorie
burning effect of drinking Inviga would be in the range of
60 to 100 calories while you were drinking Inviga in 20077

A, Yes.

2. Do ycu know whether ¢r not on any given day in
2007 that you drank Inviga you, in fact, reduced your
total caloric intake for that day by 100 calories?

A No .

2. And I believe you told me earlier that you don't
know, and again we're talking about in 2007, you don't
know how many calories you were taking in or trying to
take in on a daily basis, right?

A . Right .

Q. Without counting your calories how would you know
whether or not Inviga was burning calories?

A Wwell, I was locking to increase my metaboelism, Sso
I was just going by that, and I know I wanted to lose a

few pounds, five pounds, whatever, and it was right after
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A Yes.

Q. Do you f£ind it misleading in any way?

A No.

Q. It goes on to say, That's why Inviga isn't
designed to be a magic bullet. What does that mean to
you?

A. Exactly what 1t says, that you can't just drink
Inviga and drop weight.

Q. If you could flip with me toc Page 1762, this 1is
the section under freguently asked guestions, and one of
the guestions says, Is Inviga recommended as part of a
diet or weight loss program? Inviga is one of many
helpful things that can be incorpcrated into an cverall
balanced lifestyle. Inviga is designed to compliment not

replace regular exercise, a good diet and other healthy
choices you make throughout the day --
{(Discussion off the record.)

Q. The guestion and answer that I just read to you,
do you believe that that guestion and answer is misleading
in any way?

A . No.,

Q. You menticned in ycur interrcgatory responses
that you, let me turn to the response, Paragraph 9, 1if
you'll Elip back --

A . Which one, 1, 27
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Q. Those are the only things you drank?
A. Besides soy milk, yeah.
Q. Have you reviewed any of the documents that Coke
has produced in this case?
A. No.
MR. GARDNER: Scott, for clarity you mean prior
to today, since she's certainly seen them here?
MR. ELDER: Right.
Q. (By Mr. Elder} Do you have a file on this case?
A . No.
Q. A stack of papers?
A, Um, yeah, I guess, a stack, I don't Kknow.
Q. Do you have any kind of a file of papers related

to this case?

A Papers, vyeah.

Q. How bkig 1is it?

A, About this kig, I guess.

Q. Less than a gquarter of an inch?

A, No.

Q. Less than half an inch?

A, Half inch.

C. You said earlier that you promoted Inviga, what

did you mean?
A People would come up to me and ask me about the

drink, ask me if I liked it, ask me what I thought of 1it.
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Q. Do you know or have ycu ever met any of the

attorneys who work at the Berger and Montague firm?

A No.
Q. Never met Sherrie Savette?
A No.
Q. Michael Fantini?
A, No.
Q. Rugssell Paul?
A No .
MR. GARDNER: Do you want to name them all,

Scott, or are you just asking if she's met, she may have
met these folks, and I don't want you to trip her up later
if she happens to have socially seen somebody who works at
Berger.

Q. Have you ever spoken to anyone that you knew to
be with Berger and Mcntague about this litigation?

A No.

MR. GARDNER: Scott, because I can tell you're
cogitating, I'm going to need a break, it can be a short
one. I don't know 1f Linda needs to eat, would it serve
us toe take one now?

MR, ELDER: It's 12:15, that wegoculd be fine.

({Recess taken from 12:15 to 12:30.)}

Q. Linda, going back to the class members that we've

been talking about, do you know how that c¢class 1is defined
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in your complaint?

A, No.
Q. Did you help decide
A No.
Q. Did you help decide

defendant in this lawsuit?

motions in opposition for

those pleadings?

reviewed
that are written arguments?

A No .

leave to amend your complaint

this case and responses to those,

Q. Other than the complaints

any other pleadings,

99

what the class would be?

who would be named as a

A, No.
(Discussion off the record.)

Q. Do you know how any of the costs in this lawsuit
are paidv?

A NoO .

Q. Do you know whether or not you are personally
responsible for any costg associated with this litigation?

A NoO

o No you don’'t know, or no you don't think you are?

A, No I don't think I am.

Q. There have been several motions to dismiss or

1in

have you reviewed any of

A I'm not sure of your gquestion.

in this case, have you

things that we call briefs
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A, NoO .,
Q. Have you ever Dbeen L0 the Ccke wekbsite?
AL No .
Q. Cther than Mr. Gardner have you ever met anyone
from CSPI?
A CSPI?
Q. Center For Scilience In The Public TInterest.
A, No .
Q. Tc your knowledge, does Mr. Rikback remain
involved in this lawsuit?
A. I den't knew, no, I don’'t know, I don't think so.
0. You haven't dealt with him since receiving papers

from Mr.

A,

YCou mean

Quirk; i1s that right?
In a legal matter?

In a legal matter.
No .,
Okavy. Have you otherwise
Yes.
Where was that?

The salon.

Did you understand Inviga
Yes.

And when you say
by that?

MR. GARDNER:

it's an energy

Object to form,

seen him since then?

te be an energy drink?

drink, what deo

she didn't say it
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