IN RE: PET FOOD PRODUCTS LIABILITY LITIGATION

UNITED STATES BANKRUPTCY COURT
DISTRICT OF NEW JERSEY
CAMDEN DIVISION

RELEIYER, cLenx
CHLIM LT LR L MDL DOCKET No. 1850 (all cases)
008 A6 22 A % D5 Civil Action No. 07-2867 (NLII)
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IN RE: INTERESTED PARTY’S MOTION FOR DECLARATORY
PET FOOD PRODUCTS JUDGMENT OR RELIEF FROM STAY

LIABILITY LITIGATION
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To the Honorabie Noel L. Hillman, Judge, Bankruptcy Court:

Now Comes Robert M. Josephs, a pro se Interested Party, (hereinalter “Josephs"), respectfuly
requests that this Honorable Court provide Josephs with a Declaratory Judgment that allows Josephs to
proceed with his state small claims civil action against Nutro now pending in the Waltham District
Court in Waltham, Massachusetts . In support of this Motion, J oscphs states as follows:

1) On May 5, 2007, Joscphs’ two year old cat, Badger, passed away, after an illness after
consuming Nutro Products, Inc. (hereinafter “Nutro™) cat food for several months;

2) Josephs was directed 1o the Nutro’s insurance carrier, the Hartford.

3) On September 26, 2007, the Hartford sent Josephs a letter rejecting Josephs® insurance claim and
notifying Josephs that he may file a civil action, among other remedies;

4) On March 18, 2008, Josephs wrote to the Hartford requesting the Hartford to reconsider its
decision, since Nutro did commit an unfair and deceptive business practice pursuant {0
Massachusetts General l.aws Chapter 93A section 9, by selling tainted cat foed;

5) Josephs did not recetve a response from the Hartford;

6) On May 13, 2008, Josephs sent a certified demand lctter pursuant to Massachuselts General Laws
Chapter 93 section 9 to Nutro claiming Nutro committed an unfair and deceptive business
practice;

7 On May 15, 2008, Nutro received the demand lctter;
&) Nutro did not respond to the demand letter;

) On June 26, 2008, Josephs sent a follow-up certified letter to Nutro demanding a response and
absent a response Josephs would file a Civil Action against Nutro;

10)  Nutro did not respond to the follow-up letter;
11)  OnJuly 29, 2008, Josephs filed the statc small claims action in Waltham District Court, Waltham

Massachusetts, entitled Josephs v, Nutro Products, Inc. and Rond Omng, President, Civil Action
Dockets.Justia.co



http://dockets.justia.com/docket/court-njdce/case_no-1:2007cv02867/case_id-203642/
http://docs.justia.com/cases/federal/district-courts/new-jersey/njdce/1:2007cv02867/203642/188/
http://dockets.justia.com/

No. 085C0881

12)  The Waltham District Court marked up the small claims Trial for September 13, 2008, at 9:00
AM. Atiached as Exhibit *A” is the Statement of Small Claims and Notice of Trial in Josephs v.
Nutro;

13)  On August 13, 2008, Gary I.. Justice, Esq., emailed me stating that his law firm, Gibson, Dunn &
Crutcher, LLP, represents Nutro Products, Inc.;

14)  Mr. Justice’s email stated that “The preliminary approval order entered in the class action case
provides for a stay of actions such as your small claims action, so the September 15 trial date will
need to be vacated. Attached as Exhibit ‘B’ is the erail from Gary L. Justice, Esq.;”

15} Itis Josephs’ position that the Stay established by this Honorable Court (hereinafter “Pet Food
Products Liability Litigation Stay™) the does not apply to Josephs’ small claims action since the

s

action is in state court and Josephs is not a Plaintiff in the “Pet Food Products Liability Litigation™

now pending before this Honorable Court.

WHEREFORE, Joscphs prays that this Honorable Court declare that:

1. The “Pet Food Products Liability Litigation Stay” does not apply to the case of Josephs v. Nutro
Products, Inc. now pending in Waltham District Court, and that Josephs can proceed with the case of
Josephs v. Nutro Products, Ing.

and

2. Enjoin Nulro Products, Inc, and its attorneys from asserting that a Stay is in place with regards to the
case of Josephs v. Nutro Products, Inc. now pending in Waltham District Court;

OR IN THE ALTERNATIVE:

3. Grant Josephs Relief from the “Pet Food Products Liability Litigation Stay” in order that Josephs can
procecd with the case of Josephs v. Nutro Products, Inc,

Respectfully submitted,
Date: August 21, 2008 Robert M. Josephs

Signed: W

Robert M. Josephs, Esq.
BBO#628655

705 Centre Street, Suite 3
Jatnaica Plain, MA 02130
(617) 522-3200
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. Josephs v. Nutro/Waltham Small Claims |
; From: Justice, Gary L. (Glustice@gibsondunn.com}
; Sent: Wed 8/13/08 4:38 PM

: To: robertjosephs@hatmail.com
i Cot antjoval@iuno.com

Mr. Josephs: | spoke this morming with your law partner, Anthony Valdettaro, regarding the small claims action you have brought
against Nutro Products, Inc, in Waltham, Massachusetts. Mr. Valdettaro said you are out until August 20, but | nonetheless left my
direct phone (213 229-7446) and email (gjustice@gibsondunn.com) with him, and asked him to request that you contact me as
soon as possible if he speaks with you. | am also copying Mr. Valdettaro on this email.

As you undoubtedly know, but as | explained to Mr. Valdettaro, the subject matter of your small claims action is also the subject
matter of a nationwide class action pending in Federal court in New Jersey in which a settlement has already been preliminarily
approved. | also explained to Mr. Valdettaro that full details of the settlement, applicable deadlines etc. may be found at

www . petfoodsettiemant.com

My law firm represents Nutro Products, Inc. ("Nutre™) in the aforementioned class action lawsuit. The preliminary appraval arder
entered in the class action case provides for a stay of actions such as your small claims action, so the September 15 trial date will
need to be vacated. Please call me re this, and other matters. If we are unable to work this out informally, Nutro will, of course,
see to it that local Massachusetts counsel is appointed to deal with the matter. Hopefully, that will not be necessary. | look forward
to hearing from you at your earliest convenience. Thank you.

Gary L. Justice, Esq.

Gibson, Dunn & Crutcher LLP
333 South Grand Avenue

Los Angeles, CA 80071

(213) 229-7446 (direct phone)
(213) 229-6446 (direct fax)
gjustice@qibsondunn,.com

Gary L. Justice, Esq.

Gibson, Durn & Crutcher LLP
333 South Grand Avenue

Los Angeles, CA 90071

(213) 229-7446 (direct phone)
(213) 229-6446 (direct fax)
giustice@ugibsondunn.com

"MMS <Gibsondunn.net>" made the following annotations.

This message may contain confidential and priviteged Information. If it has been sent to you in error, please reply
to advise the sender of the error and then immediately delete this message,

http://by 104w.bay]1 04.mail.live.com/mail/PrintShell.aspx?type=message&cpids=fbsfc3c3-482a-4fbd-b22... 8/21/2008
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In re: Pet Food Products Litigation MDL Docket No.l850 (all cases)
Civil Action No. 07-2867 (NLH)

CERTIFICATE OF SERVICE

I, Robert M. Josephs, Esg., herehby certify that on August 21, 206§,
I served the Intervested Party’s Motion for Declaratory Judgment or Relief from
Stay of the Defendants’ counaels and insurance company, addresses listed below
by mail postage prepaid address listed herein.

Date: August 21, 2008
Robert M. Josephs, Esq.
BBOD #628655
705 Centre Street, Suite 3
Jamaica Plain, MA 02130
(617) 527-3200

Certificate of Service List

Mr. Gary L. Justice, Esq.
Gibson, Dunn & Cructcher
333 South Grand Avenue
Ios Angeles, CA 90071

Mzry E. Gately, Esg.
OLA Piper US LLFE

500 8" Street N.W.
Washington, DC 20004

Cralg A. Hoover, Esg.
Hogan & Hartson

233 Thivtesnth Street, NW
Washingteon, DC 20004

D. Jeffrey Treland, Esqg.
Faruki Ireland & Cox, PLL
200 Courthouse PBlaza, 8SW
10 North Ludlow Streect
Davton, QH 45402

Mark C. Geoodman, Esg.
Squire, Sanders, & Dempsey
One Maritime Plaza

Suite 300

Zan Francisco, CA 94113492

Mr. Jeffrey Viner
Chubb Group of Ins.
P.O. Box 2620

3090 Bristel

#600

Costa Mesa, CA 92626




