Valdettaro & Josephs

Law Offices
Boaton Office; Waltham Office:
Anthony J. Valdettarg, Biq. ({By Appeintment Only)
Robert M, Jusephs, Esq. 267 Moody Strect
705 Centre Street, Suite 3 Sulee 201
Jamaica Flain, MA, 02130-2551 Waltham, MA 03433-5234
Ph: (617} 522-3200 Ph: (617) 5223200
Fx: (617) 5140368 P (617) 524-0368

via: Fax {856) 757=5070
September 11, 2008

Judge Noel L. Hillman's Chambexs
District of New Jersey

RE: Pet Pood Products Liabkility Litigation
MDL Docket Ne. 1850 :
Civil Action No. Q7-2867 (NLH)
Eobert M. Josephs’ Response to Defendant Nutro’s Oppesitien
Judge Hillman set & September 12, 2003 Noon deadline for the Response

Dear Judge Hillman's Chamberat

Enclosed iz my (Robert M. Josephs’) Responas to Defendant’s Nutro's Oppeositicn
to Interested Party'a Motion for Declarateory Judgment or Relief from Stay in
the Pet Food Products Liability Litigation. The Reaponse comes along with
five exhibits and = Certificate of Service.

Az per my telephone conversation on Tuesaday September 9, 2008, with Judge
Hillman’s law clerk, I was told to fax thia Response toe Judge Hillman's
chambers, because I do not have the ability to file electrxonically in the
Federal District of New Jersey. Tha Court will not gilve me a password for
mcf. Hence, I faxed the Response Lo the chaubers, :

Judge Hillman has set a September 12, 2008 Noon deadline for my Response to be
filed. Kindly file the enclosed Response, Exhibits and Certificate of
Service. '

If there are any questions, kindly call me at (617) 522-3200., Thank you.

Sincarely,

U

Robert M. Josepha

anclosures
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UNITED STATES DISTRICT COURT

DISTRICT OF NEW JERSEY
CAMDEN DIVISION
MDL DOCKET No. 1850 (all cases)
Civil Action No. 07-2867 (NLH)
HEARING DATE: SEPT. 15, 2008
)
IN RE: )
PET FOOD PRODUCTS )
LIABILITY LITIGATION )
)
)

ROBERT M. JOSEPHS, RESPONSE TO DEFENDANT NUTRO'S OPPOSITION TO
INTERESTED’S PARTY’S MOTION FOR DECLARATORY JUDGMENT OR RELIEF
FROM STAY

PRELIMINARY STATEMENT

Robert M. Josephs (hereinafter “Josephs”) filed a Motion for Declaratory Judgment or Relief
from Stay with thiz Court. The Defendant, Nutro Products, Inc. (hereinafter “Nutro™) filed an
Opposition to Josephs’ motion. Jogephs requests the Court to allow Josephs to proceed with his state
consumer protection claim against Nutro in the small claims session of the Waltham District Court in
Waltham, Massachusetts. Attached as Exhibit ‘A’. Josephs brings the small claims action against
Nutro based on Massachusetts consumer protectton claims under Massachusetts General Laws Chapter
93a §9(3) and Massachusetts General Law Chapter 179D. (Enclosed is Exhibit “A”, the Statement of
Small Claims and Notice of Trial™).

Massachusetts General Laws Chapter 93a §9(3), allows a consumer, with standing, to bring a
consumer protection action against the business that caused the injury. Subsection three of M.G.L. ¢h.
93a allows for a damaged cansumer to send a written claim letter to a business who is alleged to have
committed the unfair or deceptive business practice. The business has thirty days to respond to the
claim in writing with a fair settlement offer or else be potentially liable for triple damages, plaintiff’s
attomey’s fees and court costs in a eivil action.

Under M.G.L. ch. 93A states “Any person, other than a person entitled to bring action under section
eleven of this chapter, who had been injured by another person’s use or employment of any method,

act or practice declared to be unlawful by section two or any rule or regulation issued thereunder or any
person who rights are affacted by another person violating the provisions of clause (9) of section thres
of Chapter onge hundred seventy-six D may bring an action......" Josephs alleges he had purchased
tainted Nutro cat food for his cat which was made ill by the tainted Nutro cat food and died. Josephs
sent a demand letter , pursuant to M.G.L, ch. 93a §9(3) to Nutre on May 13, 2008, Exhibit ‘B’. Nutro



received the said demand letter on May 13, 2008. Exhibit ‘C’, a copy of the return receipt. Josephs
did pot receive any response from Nutro or its counsel. Josephs sent a follow-up letter to Nutro on
June 26, 2008 Exhibit ‘D°. Nutro received the said follow-up letier on June 30, 2008. Exhibit ‘E’,
Again, Nutro did not respond.

Hence, Josephs brings the small claims action case against Nutro based upon consumer protection laws
under the laws of Massachusetts.

ARGUMENT

1._The Preliminary A val Order does not a to Jogephs' te Consumer tectio
Claim

In Nutro’s opposition, Nutro’s attempts to preempt Josephs® state consumer action by applying the
second and third exceptions to the Anti-Injunction Act, 28 U.8.C. §2283. In this attempt Nutro trying
to make the Stay in the Federal District Court of New Jersey absolute to all potential claims by from
the sale of tainted Nutro pet food. Nutro’s argues in its Opposition that Josephs® state “court falls
cleatly within and is barred by the stay of subsequent proceedings mandated by the Order, this court
should deny Mr. Josephs’ requested relief.”

The Stay issued in this instant case is not absolute. Nutro is relying upon twoe of three exceptions of
the Anti-Injunction Act.

Most recently in the case of Grinder v, Keystone Health Plan, 500 F.3d 322 (3% Cir. 2007), the Third
Circuit vacated an Injunction. In that case, the Third Circuit notes that “Typically the All Writs Act
had been used by federal courts to enjoin action by state courts that threaten the federal court’s
Jurisdiction.”

Josephs’ pending state action does not threaten the federal court’s jurisdiction. Josephs state action 1s
a consumer protection claim under the laws of the Commonwealth of Massachusetts. Josephs® state
court action is not parallel or a duplicate of the Pet Food Liability Litigation pending before this
Court. Josephs claim is that the momment that he had purchased the tainted Nutro cat food, he became
an injured consumer and was able to employ the protections set forth under M.G.L. ch. 93A §9.
Josephs purchased a Nutro product that was not safe for use. Josephs® Massachusetts consumer
protection claim js very different from the Pet Food Liability Litigation, since the Preliminary
Settlement deals with compensating injured consumers for out of pocket losses due to the injury to the
consumers’ pets. Josephs seeks other relief by bringing his state court action.

Despite the fact that, a portion of Josephs small claims action against Nutro does seek recovery of out
of pocket losses, Josephs also claims damages for the loss of his pet cat, Badger, who ate poisoned

Nutro cat food, .

To argue, as Nutro’s does in its Opposition, that Josephs claim under Massachusetts law are
preempted, the Court would disenfranchise many injured consurners. If tl}c Stay was absolute, .
consumers who had purchased poisoned pet food would not b_e able to bn_ng any c:uns_umcr.pm'tei:tmn
state action. For example, a consumer, who had wanted to bring state action for negligent mﬂlct‘mn of
emotional distress for a loss of a pet against one of the defendants, would also be cut of}f‘ .frm"n bring
that claim. Those ¢laims are distinct from the compensation of the Pet Food Liability Litigation. The



said Preliminary Settlement is compensating only pet owners for veterinarian bills, pet medicine and
pet burial expenses.

In the Grinder case, the Third Circuit quotes the ress Credit Corp v. Internatio

42 F.3d 686-689 (1* Cir. 1994), “To be considered parallel proceedings, the one must be materially on
all fours with the other.....The 13s1es must have such identity that a determination in one action leaves
little or nothing to be determined in the other.” There is much to be determined by Josephs state
action, since Josephs is using the consumer protection laws of Massachusetts. The present Pet Food
Liability Litigation Multi District Litigation is unable to address properly the injuries suffered by a
Massachusetts consumer who wishes to seek a remedy under the Massachusetis consumer protection
laws.

Litigation Multj Distriet Litigation

In Nutro® opposition, Nutro did not assert that Josephs had received notice of the Pet Food Liability
Litigation. In fact, Josephs did not receive any Notice of the Multi District Litigation until Nutro’s
attorney, Gary .. Justice, Esq., had notified Josephs via email on August 13, 2008, In the said email
on Augnst 13, 2008, Gary L. Justice, Esq., had stated “As you undoubtedly know, but as [ explained to
Mr. Valdettaro, the subject matter of your small claims action is also the subject matter of a nationwide
¢lass action.....” Nutro had wrongly assumed that Josephs had received Pet Food Liability Litigation.
However, Josephs never received any Notice, ‘

The Jack of Notice to Josephs about the Multi District Litigation class action is very interesting since
Josephs had sent demand letters to Nutro on both May 13, 2008 and June 26, 2008. Yet, Nutro failed
to answer. Hence, without any response from Nutro and with no knowledge of the Multi District
Litigation, Josephs was forced into filing a small claims action in Waltham District Counrt on July 21,
2008.

Josephs declines to participate in this Multi District Litigation. Because of Nutro’s lack of response to
Josephs’ two demand letters, Nutro 18 equitable estopped from including Josephs as a class member in
the Pet Food Liability Litigation. Nutro had ample opportunity to respond to Josephs prior to July 21,
2008, when Josephs filed the small claims action of Josephs v. Nutre Products, Ine. and Ronald
Ong, President. Yet, Nutro never responded until August 13, 2008, by Mr. Justice notifying Josephs
of the Pet Food Liability Litigation Multi District Litigation.

Nutro’s counsel’s email was sent only two (2) days before the deadline for Josephs to opt out of the Pet
Food Liability Litigation Multi District Litigation, However, Josephs was not able to optout as a
member of the class because he was in northern Quebec from August 11, 2008 to August 17, 2008,
Josephs did not have any way to get to a mailbox in order to send a letter to opt out of the Pet Food
Liability Litigation. Further, an email communication sent two days before a deadline hardly
constitutes legally sufficient notice to a pending Plaintiff in a class action suit.

An injunction is an equitable relief. Nutro has requested the Court to declars the Stay in the Pet Faod
Liability Litigation applies to Josephs. Josephs’ position is that Nutro did not act equitable when it
failed to notify Josephs of the Pet Food Liability Litigation.



CONCLUSION

Josephs respectfully requests that the Court enter a Declaratory Judgment that Josephs is not part of
this class action. By doing so, the Court will allow Josephs continue with his state small claims action
against Nutro Products, Inc. and Ronald Ong, President, by the authority set forth in Anti-Injunction
Act.

Respectfully submitted,
ROBERT M. JOSEPHS

i

Robert M. Josephs
MA. BBO #628655
Valdettaro & Josephs
705 Centre Street, Suite 3
Jamaica Plain, MA 02130
(617) 522-3200

Date: September 11, 2008



STATEMENT OF SMALL CLAIM JFo Tour] 00CK

Court of Massachusetts
Use Only, ;
AND NOTICE OF TRIAL g all Claims Session @
Canr O BOSTON MUNICIPAL XX DISTRICT COURT O HOUSING COURT
1 COURT _Waltham  puigion ' Division
FLAINTIFF'S NAME. ADURESS, ZIF CUDE AND PHONE " PLAINTIFF'S ATTORNEY T ang)

Robert M. Josephs Vo '
Name: MMHMMW j

267 Moody Street, Suite 201 :

FPART Addreag:

Waltham, MA 02453

(617) 522-3200

PHONE NCX PHONE NO: pEOMO: B2B655
DEFENDANT'S NAME, ADDRESS, ZIP CROE AND PHONE ADDITIONAL DEFENDANT (if any)
‘_Nutro Produsts, Ing. wame: . RonAld Ong, President

L 445 Wilson Way . c/o Nutro Productsg, Inc.

PARY Addrags;

T ATS WiTEGT WX
City of Industry, ca 91744 ; . Uy

FHOME NO: PHOME NO:

PLAINTIFFS CLAIM. The defendant owes $..2,000. 00 plus$_ 40,60 _ coun costs for the following reasons:
Give the date of the event that is the basis of your claim. '

Plaintiff brings this claim for six thousand dollars ($€,000.00) puresant
pom| to Massachusetts General Laws Chapter 93A saction 8. Plaintiff demands

m_ﬂﬂwﬂﬁﬂﬁ_mjj‘s fees. (if any) and Court Cosk  Plaigeile:
ha__d,_mghmﬂ@mml' cat food, Nutto Froducts, for hiw

ut Exod c i [ i i i ' . i1l _and

passed away on May 5, 2007. The Defendant's insurance company, the Hartford,

rejected the Plaintlff’'s claim.  Hence the Plamntiff brings a ¢laim under

M.G.L. ch. 179D. . The Plaintiff bringz a claim for cost of the cat, and

vet blllﬂ . . o / q ¥ F3 ) h
EIGMNATURE OF PLAINTIFF X A 01 A ¢ VAL DD (e . DATE ?j
MEDIATION: Madiation of this claim may be available prior to triai if both parties agree to discuss the matter with a mediater,
pan|  who will assist the parties |n trying to resolve the dispute on mutually agreed to terms. The plaintiff must notify the court if
s he or she deasires madiaftion; the defandant may consent o mediation on the trial data.

T The plaintiff I willing to attempt 1o settle this claim through court madiation,
MILITARY AFFIDAVIT: The plaintitf statas under the pains and penalties of perjury that the:

%bava defandant(s) |s (are) not serving in . O above defandant(z) Is (are} serving in

"5 he mifitary and at prasent live(s) or work(s) ~ e mylitary
af the EDOVQ address, N - ) m 7 '
‘ - " DATE

SIGNATURE OF PLAINTIEF

- NOTICE TO DEFENDANT: NAME AND ADDRESS OF COURT -
; [ OTH THE
< You are being sued In Small Claims Court by the above gumnrﬁ Q
| named plaintiff. You are ditected to appear for trial of this o | 8
3 claim an the date and time noted to the right. END ;
s clal i ARPEAR AT
7] It you wigh to settle this elaim before ‘th‘e trial date, you APPER AT |
g EhQUId contact the plalnﬂff ar the p|alnt'f‘f £ ﬂﬂ.ornﬂy. DATE AND TIMEOF TRIAL Dﬁ?;:\i&u g
2 . TIME -3 R
Z | SEE ADDITIONAL INSTRUCTIONS ON THE BACK OF THIS FORM AT ——— | seecieo | T E
FIRSTJLUSTICE I CLERK-MAGISTRATE ORDESIANEE J o “'[‘JATE | J -\



Exhibit R

Valdettaro & Josephs
Law Offices

Boston Office: : : ' ‘ Waltham Office:
Antheny J, Yaldettaro, Esqg. (By Appeiniment Only)
Rabert M. Josephs, Exq. _ 167 Moody Stpeer
705 Ceatre Street, Swite 3 ‘ ) Suite 201
Jamalea Flain, MA 02130-255] ‘ Waltham, MA 02453-5234
Ph: (617) 522-3200 Ph: (617) 522-3200 '
Fx: (617 425-0368 - : Px: (617) 524-0368

Via: Certified Mail, return receipt requested
' May 12,2008

Ronald Ong .

Nutro Products, Ine.

445 Wilson Way

City of Industry, CA 91744 -

RE: Demand Letter pursuantto M.G.L. ch. 93A 6 9
Demand for $2,000.00 _ '
Death of my cat on May 5, 2007

Dear Mr. Ong: I -

This letter serves as a demand leiter pursuant (o Massachusetts General Laws Chapter 93A.89.
My position is that I am a victim of an unfair and deceptive business practice by Nutro Products,
Inc. (hereinafter “Nutro™). Throughout the autumn of 2006 and the spring of 2007, Thad
purchased from the retailer, Petco, Nutro cat food for my cat, Badger. As we kiow now, the
Nutro cat food products contained poison. $ubsequ¢nﬂy, my cat became ill and passed away on

May 5,2007. . :

Please be advised that this letter is written pursuant to Massachusetts General Laws Chapter 91 &
9. Nutro has thirty (30) days from receipt of this Jetter to respond to the unde?rsigned at 705 _
Centre Street, Suite 3, Jamaica Plain, MA 02130 in writing with a fair settlement offer. If Nutro
fails to respond in writing to me within thirty (30) days with a fair settlement offer, Nutro could
be liable in a civil action for triple damages, attorney’s fees and court cost,

This is a legal document, please have this document reviewed by counsel.

o - e o wTa e e LT 3 e obaraan Bamtarnbear 2006 and



Exhibt B

my cat for three (3) Visits 10 the Bulger Animal Hospital in order to be seen by a veterinarian,
Amber Bums, D.V.M. 1 bave enclosed copies of the said veterinarian invoices for the visits to
the Bulger Animal Hospital. Through many tests, it was determined that cither Badger need a
biopsy, which would be an extremely invasive procedure, or 1 could delay any procedure and
determine whether my cat would improve, I decided on the later, since I did not believe that my
cat would deal well with an invasive procedure without any guaraniee of a definitive answer.

Subsequently, my cat passed away on May 5, 2006,

My cat was only three years old when it passed away, [did not know of any medical conditions
that my cat had prior to my feeding her the poisoned Nutro cat food. I am enclosing a few ofthe

receipts showing that L had purchased Nutro cat food prior to the product having beeh tecalled. 1
have many mor¢ receipts in my house. : ) ‘

It is undisputed that Nutro contained poison in its cat food duriﬁg the period that I had purchased
the Nutro products. ' ‘ : ' '

During the suminer of 2007, I had submitted a claim to the Hartford Insurance Company based
on my loss. However, shortly after September 26, 2007, 1 had received a letter denying my
claim. I S Lo

%t is my position that the denial of my claim violated Massachusetts General Laws Chapter 176D,
" sincethe Hartford's investigation failed to recognize my claim of being a victim of an unfair and
decegtive business practice by Nutro, 1, as a consumer, was deceived by Nutro into purchasii:g
poisoned cat food. There is no dispute that I had purchased a product that wes defective, because
of Nutro’s gross negligence. 1 should have been at least offered a refund of all the moneys that I - '
‘had spent buying Nutro cat food. This was not the case. Hence, the Hartford and Nutro violated

- M.GL.ch. 179D and M.GL. ch. 93A section 9,

" 1 am confident that in the fiture civil action against Nutro I will not only be able to prove
causation between my cat’s consumption of poisoned Nutro cat food and my cat’s death, but also '
I will be able to show that I was a victim of Nutro’s deceptive business practices by selling

tainted cat food. Iseeno possibility of Nutro not having to compensate me for the expense of
buying poisoned cat fodd. T : L | :

[ am demanding two thousand dollars ($2,000.00) from Nutro to compensate me the refund of
_the purchase price of the poisoned Nutro ¢at food, the veterinarian bills that I had incurred and
the expense of having to replace Iy deceased cat with a new cat. I am also looking forward to an
opportunity to change Massachusetts law that states that the loss of pets are only property
damage. Tbelieve that this case of Nutro’s gross negligence will allow the Courts tn
Massachusetts to allow a compuonent of negligent infliction of emotional distress to be recovered '

by the deceased pet’s OWRAT.

I will look forward to reviewing Nutro’s written fair settlement offer within the next thirty (30)
days. Again, if Nutro fails to respond in writing to this demand letter within thirty (30) days, 1
will file a civil action in Waltham District Court seeking triple damages, attorney’s fees, and
Court cost and attempt to change Massachusetts law concerning the batring of negligent
infliction of emotional distress for a loss pet. ‘



Exhibit B

Thank you for you: attcntmn to this matter,

Very truly ya urs,

%/M» ——

Robert M. Josephs

Enclosures
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Exhbi+ D

Valdettaro & Josephs

Law Offices
Bostoy Offics: Waltham Offics:
Anthony J. Valdertaro, Esq, {By Appointtnent Quly)
Ruobert M. Josephs, Exg. 267 Moody Sureet
705 Centre Sureer, Suive 3 Swite 201
Tamaica Plain, MA 02130-2551 Walthaen, MA 02451.5234
Ph: (617) 522-3200 Ph; (617) 5$22-3200
Fu: (617) 425-0368 Ex; (617) 524-0358

via: Certified Mail, return receipt requested and first class mail

June 26, 2008

Mr. Ronald Ong

Nutr¢ Products, Inc.

445 Wilson Way

City of Industry, CA 91744

RE: Demand Letter pursuant te M.G.L. ch, 93A §9
Demand for 36,000.00 (triple damages)
I will file suit on June 10, 2008, if I do not receive a fair settlement affer

Dear Mr. Ong;

This letter followz my May 12, 2008, correspondence to you. I have enclosed a
copy of the May 12, 2004, correspondence that I had aent you for your review. ag
you can see from the enclosed copy of the return receipt, Nutro Products, Inc.
(hereinafter “Nutro”) had received my demand letter Pursuant to Massachusebts
General Law Chapter 93A §9 on May 15, 2008, o . '

Pursuvant to M.G.L. ch. 93A 53, Nutre had thirty (30) days to respond to my demand
letter by providing me with a fair settlement offer or be liable for triplae
damages, Plaintiff’s attorney’s fees and Court o3t in a future ¢ivil action,

The thirty (30) days have expired. I have yet to receive a fair settlament
offer. ' ' -

Hence, I am now demanding triple damages of six thousand dollars ($6,000,00),
Plaintiff’s attorney’s fee and Court cost.

I am providing Nutro with one mora opportunity to provide me a written fair
settlement offfer. If I do not recaive a writtan fair settlement offer by June
10, 2008, T will file a civil action in Waltham Distriet Court, -

Again, my mailing address is 705 Centre Street, Sulte 3, Jamaiea Plain, MA 02130,

My telephone number iz (617} 522-3200, Thank you for YOUr attention to this
matter. .

Robert M. Josephs
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In re: Pet Food Froducts Litigatien MDL Pocket No. 1850 (all cases)
Civil Action No. 07-28§7 (NLH)

CERTIFICATE OF SERVICE

I, Robert M. Josephs, Esq., hereby certify that on September 11,
200B, I served Robert M. Josephs response to tha Defendant Nutro's Opposition te
Interested Party’a Motisn for Declaratery Judgment or Relief from Stay,
addresses listed below by mail postage prepaid address listed herein

Pate: September 11, 2008 WM

Rebert M. Josephs, Esg.
BBO #628655

705 Centre Street, Suite 3
Jamaica Plain, M3 02130
(617) 52z2-3200

ertificare Service Liat
Mr. Gary L. Justice, Eaq.
Gibson, Dunn & Crictcher
333 South Grand Avenue
Los Angeles, CA 90071

Lindsay R. Pennington, Esg.
Gibsen, Dunn & Cructcher
333 Houth Grand Avenues

Los Angelen, CA 90071

Mr. Kevin Riordan, Esaq.
Boyle, Morrissey, & Campo
635 Atlantic Avenue
Boston, MA 02111




