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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY
CAMDEN VICINAGE

MOUNT HOLLY GARDENS CITIZENS
IN ACTION, INC,, et al,

Plaintiffs, Civil No. 08-2584 (NLH/JS)
V.

TOWNSHIP OF MOUNT HOLLY, et al,

Defendants.

MEMORANDUM OPINION AND ORDER

This matter is before the Court time Mount Holly defendants{(*Mount Holly”) March
13, 2013 letter brietpplication(“letter”) [Doc. No. 158] regarding disputed language in the
parties’ proposedDiscoveryConfidentiality Ordert > Specifically, the dispute involvedount
Holly’s request that the Discovery Confidentiality Order include languhgt would not require
it to produce to platiffs the information in itgelocation files whichwould enable plaintiffs to
identify and locate relevant witnesseto were relocated from the neighborhood at issue to

homesoutside the neighborhood. The moving parties already have access to this information.

! The Mach 13, 2013letter brief was submittely counsel for the Mount Hollyafendants.

The Mount Holly defendants include the Township of Mount Holly, the Township Council, the
Township Managethe formerMayor, and the current Mayoin the letter counsektatedthat

“all defendants agree this provision is critical.” Letter aKéating Urban Partners L.L.C.
(“Keating”) and Triad Associates, In€Triad”), the non-Mount Holly defendants, have not filed
briefs on this issue.

Z In their letters and briefs the part@smetimesefer to the Discovery Confidentiality Order as a
protective order. The Court will refer to the proposed order as a Discowafigléntiality

Order. SeelL. Civ. R. 5.3(b)(4).

3 Based on representations made during oral argument the Court believes MoyanHdltiad
have access to the relocation files. The Court does not know if Keatisghikas access to the
files, although it suspects it does. Whether Keating has access to theaelbles is

immaterial to the Court’s decision.
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Plaintiffs opposéMount Holly’s applicatbn.* At oral argument the parties wegeanted leave to
file supplemental briefs, which the Court received. [Doc. Nos. 174, 177]. Fooltbeihg
reasongviount Holly’s request iIDENIED.
Background

This case involves theroposededevelopment of Mount Holly Gardens (the “Gardens”),
a neighborhood located in Mount Holly Township, Négrsey. The Gardens is an ethnically
diverse neighborhooavhoseresidents are predominately low income Afridamerican and
Hispanic families. Third Amended Complaint 1 [Doc. No. 157]. Plaintiffs brought suit
alleging Mount Holly’s redevelopmenplan for the Gardensiolates the Fair Housind\ct
(“FHA"), the Civil Rights Act of 1866, the Equal Protection and Due Process clauses of the
Fourteenth Amendment, the Equal Protection Clause of the New Jersey Conséihdivarious
New Jersey statut€s Plaintiffs allege the redevelopment plan has a disparate impabei
minority community SeegenerallyThird Amended Complaint.Plaintiffs allegedthat if the
redevelopment proceeded, hundredsaffordableresidential homesvould be destroyedcand
replacd with new housingthat is unaffordabldéor Gardens residentsHaintiffs alsoallegethe
redevelopment will occur “without providing replacement housing that is affordabiest such
households.”1d. § 204c). Further, plaintif§ allegethat “many former Gardens residents who

moved out of the Gardens under threat of condemnation or eviction have not been able to find

* Plaintiffs’ initial objections to the disputed language were included in the March 13, 2013 letter
brief. Seel etter at 23.

® Plaintiffs are Mount Holly Gardens Citizens in Actj@voluntary non-profit corporation
consisting of Gardens residents, and individually na@adlens residents. S€&kird Amended
Complaint § 11. hirty-eightGardens residentge individually nameglaintiffs. Seeid. The

parties howeverrecentlyindicated this number is likely to change.
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comparable housing at locations as desirable as the Gardens community and héweddén
live under worse conditions and/or pay higher housing cosds{ 197°

A component of the redevelopment plan consistedelifcatng Gardens resident®
different residences outside of the Gardens neighborhood. To fadteration efforts
defendantsreateda Relocation Officewhereresidentof the Gardeniterested in leaving the
neighborhoodaould go for assistanceDefendantsSupplemental Brief itsupport of Discovery
Confidentiality Order (“Brief”)at 6 [Doc. No. 174]. To receiverelocation benefits fronthe
Relocation Office Gardens residents wereequired to provide personal informatioto
defendantsincluding their new address, phone numbad &nancial information Id. at 12.
Mount Holly argues former Gardens residents providedstinformationunder the condition it
remain private and wouldnot be disclosedwithout their consento anyone other thaits
employees and repradatives Id. at 7; Affidavit of Marcia Holt 1 -® [Doc. No. 1741].
Mount Holly allegesthat many Gardens residents have successfully relotmatemlising outside

the Gardens Brief at 15.

® On January 3, 2011, the Honorable Noel L. Hillman granted defendants’ motions for summary
judgment, which were converted from motions to dismiss, and dismissed plaaiififiss. See
Mount Holly Citizens in Action, Inc. v. Township of Mount Holly, No. 08-2584 (NLH)(JS),
2011 WL 9405 (D.N.J. Jan. 3, 2011s tothe FHA claim JudgeHillman determined that
plaintiffs failed to establish a prinfacie caseof disparate impact undég U.S.C8 3604(a),

and failed to rebut Mount Holly legitimate interest in redeveloping the aréé at *2-6. On
appeal, the Third Circudetermined plaintiffs established a prifagie case of disparate impact
under the FHA.SeeMountHolly Garden<itizens in Acion, Inc. v. Township of Mount Holly,
658 F.3d 375, 382-85 (3d Cir. 2011). The Third Circigbaletermined there were genuine
issue of material fact as to whetllee Township met its indl burden of showing there was no
lessdiscriminatory alternativéo its redevelopment plard. at 386-87. As a result, the Third
Circuit remanded plaintiffd=HA claims for further proceedingdd. at 387. Defendants
appealed this decision, and the Supreme CGeuagntlygranted defendants’ petition for
certiorari. Mount Holly, NJ v. MounHolly Gardens Citizens-- S. Ct. --, 2013 WL 2922132,
at *1 (June 17, 2013).




The partiesvere aderedto servethe Court witha Discovery ConfidentialityDrderor “a
copy of the latest version of the Order with a list of the issues in disphézFebruary 28, 2013
Order [Doc. No. 154].Mount Holly provideda copy of goroposed mlerand a letter explaining
the parties’ dipute The parties agree onettliext of the proposed Discovery i@aentiality
Order except for onparagraphwhich addressethe release ofonfidential informatiorof non
partieswho relocated from the GardensThe confidential information is the information
plaintiffs need to identify and locate the former residents of the Gardens lohatee. The
information is contained ithe files compiled by the Relocation OfficeSeeMarch 13, 2013
Letter Brief from Déendants(“Letter”) [Doc. No. 158]. Mount Holly originally proposed that
before plaintiffs could contact relocated residents they needed apprawvatHe defendants or
the Court. Mount Holly proposed the following paragraph:
[Plaintiffs’] Counsel shall not contact any person identified in any relocation files, unless
the person is a named Plaintiff. [flaintiffs’] Counsel wishes to contact any other
person identified in any relocation files, they must obtain consent of all Rarpesition
the Court for permission and demonstrate why the information sought is relenant a
why it cannot be obtained from any other source.
SeeProposediscovery Confidentiality Order § 7 [Doc. No. 238 In its supplemental brief
Mount Holly revised the disputed language amv proposeghat it be authorized to withhold
the names and last known addresses of the relocated residents. Mourd pilaposed
paragraph now reads:
Each Defendant shall be entitled to redact from any Confiddddeliments, including
but not limited to Relocation Files, that are produced, the names, addressey, @ihéran
personal identifying information such as names, addresses, telephone numbdrs, socia
security numbers, driver's license numbers, credit casthbers or other account
numbers, including bank account numbers, or any other information that can be used to
uniquely identify, contact, or locate a single Person or that can be used with othes sourc

to uniquely identify a single Person, for any fornardens resident who has relocated
from the Gardengemphasis supplied)




Brief at 1. If approved, Mount Holly’'danguagevould barplaintiffs from obtaining information
that would enable them to leathe names and present locations of the relocated residents.
Mount Holly argues itsproposed paragraph is necesdargdequately protect the confidentiality
rights of nonmparty former Gardens residents who provided personal iafosm to the
RelocationOffice. Further,Mount Holly argues the former Gardens residerdse fearful of
harassment becaugbey left the Gardens. Mount Hollylso argus the former Gardens
residents would be subject to embarrassmemiaintiffs are given access to thmomplete
relocationfiles, due to the personal nature of the informattmmtained therein As a result,
Mount Holly argues there is good cause to includks proposed paragrapim the parties’
Discovery Confidentiality Orderwhich, as noted, wouldauthorizedefendants to redacll
personal information from tlverelocation files including thenames of former Gardens residents
and their new addressekll. at 1520.

Plaintiffs argue the personal informatidount Holly seeks to withholdis discoverable
because it iselevant to the claims and defengeshe case Specifically,plaintiffs seek to verify
Mount Hollys claim that numerous Gardens resitiehave successfully relocatedPlaintiffs’
Response Brief in Opposition to Discoveryriidentiality Order (“Response”) at@ [Doc. No.

177]. Plaintiffs argue that providing their counsel with the names and addresses ef form
Gardens residents will allow them to contact these individuals. As a resultifislalege they

will “discover genuine issues of material fact, including whether [former resideadshéen
provided adequate relocation assistance, felt improperly pressured to leave, and rhad bee

relocated outside of the Townshipld. at 5. Plaintiffs agree the relocatidites contain personal

" The Third Circuit stated there were genuine issi@saterial fact as to whether the
defendants’ relocation efforts were adequate “that must be resolved throlgih distovery on
remand.” MountHolly Garden<Citizens in Acion, Inc., 658 F.3d at 387 n. 10.
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information that shouldnot be disclosed to the pubfic Plaintiffs, however, argue thatount
Holly hasnot established the necessary good caosethhold relevant informatiorirom the
relocationfiles that will only be reviewedy plaintiffs’ counsel. As a result, plaintiffs argye¢he
proposedrder should allothemfull accesgo therelocationfiles while prohibiting disclosure
to thegeneralpublic. Id. at 710.
Discussion

Pursuant to Fed. R. Civ. P. 26(c) the court may, for good cause, issue an order to protect a
party or person from annoyance, embarrassment, oppression, or undue burden or expense.
Courts have discretion in determining whether good céwusehe entry ofa protective orde

exists. Pansy v. Borough of Stroudsburg, 23 F.3d 772, (BBCir. 1994)(internal citations

omitted). “Good cause is established on a showing that disclosure will work a clearly defined
and serious injury to the party seeking closurkl. at 786 (nternal citations omitted)Further
“broad allegations of harm, unsubstantiated by specific examples or articelaedingdo not

support a good cause showindd. (quoting _Cipollone v. Liggett G, Inc, 785 F.2d 1108, 1121

(3d Cir.1986)). As a result, to establish good cause a party must specifically explain the injury

that would resulif a protective order were not entere@lark v. Prudential Ins. Co. of Am., No.

086197 (DRD), 2011 WL 1833355, at % (D.N.J. May 13, 2011).Courts therengage in a
balancing testweighing “the requesting party's need for information against the injury that
might result if uncontrolled disclosure is compelledRansy 23 F.3dat 787. For the balancing

test ourtsmayalsoconsider the following list of non-exhaustifaetors

8 The parties agree thziscoveryConfidentiality Order should prohibény personal information
contained in the relocationds from public disclosure SeeResponsat 8-9; see alsd’roposed
Discovery Confidentiality Order § 2 (“Because of the highly sensitiveopat information in
the relocation documents, all relocation documents shall be designated “AttdEgey’ ©nly”
even if the documents are not so marked or labeled.”).
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1) whether disclosure will violate any privacy interegswhether the information is
being sought for a legitimate purpose or for an improper pur@ysehether disclosure
of the information will cause a pargmbarrassmen#) whether confidentiality is being
sought over information important to public health and sattyyhether the sharing of
information among litigants will promote fairness and efficiengy;whether a party
benefitting from the order ofonfidentiality is a public entity or official; and) whether
the case involves issues important to the public.

Glenmede Trust Co. v. Thompson, 56 F.3d 476, 483 (3d Cir. 19854 court ultimately

determinegshere isgood causéo issue a Discoverydhfidentiality Order, it has wide latitude to
tailor the order to the circumstances of the casBeeFed. R. Civ. P. 26(c)Campbell v.

Sedgwick DetertNo. 11-642ES- SCM, 2013 WL 1314429, at *8 (D.N.J. Mar. 28, 2013).

The Court finds that Mount Hollyds failedto demonstrate good cauge includeits
proposed language the parties’ Discovery Confidentiality Ordefrhe parties do nadispute
that the personalinformation in the relocation files shouldot be disclosed to the public
However,sincethe personal information in the relocation files is relevamtaons and defenses
in the casgit must be produced to plaintiffsSeeFed. R. Civ. P. 26(b)(1) (“Parties may obtain
discovery regarding any nerivileged matter that is relevant to apgrty’s claim or defese—
including . . . the identity and location of persons who know of any discoverable matgrar).
from the fact that the disputed information is relevant, it would be fundamentddyr dor
defendants to know the names and current locations of relevant witnesses while denying
plaintiffs access to the same information.

Mount Holly argues disclosing the personafformation in the relocation files wiliolate
the privacy interestsf nonparty former Gardens residentdount Holly argues theformer
residents have a reasonable expectation of privacy because the defendants assthatttieir
personal information wouldemainconfidential Brief at6-7; Affidavit of Marcia Holt f 79.

However,Mount Holly's assurances do not trump the discovery provisions in the Federal Rules



of Civil Procedure. If a defendant’s assurances of privacy could operate as a roadblock to the
discovery of relevant information, it would create a discoesgeption that does notiskin the
Federal Rules. IMount Holly’s past assurances could block relevant discovery here, parties are
likely to give similar assurances in other cases whieey are reluctant to disclose the identities
and locations of relevant witnesse$his would wreak havowith the concept of broad and

liberal discovery under the Federal RuleSeePacitti v. Macy’s 193 F.3d 766, 777 (3d Cir.

1999) (“It is well recognized that the federal rules allow broad and libeidisy.”).

Plaintiffs have etablished why the requested information is relevaAmongst other
reasons, e information will be used tadentify andlocate relevant witnesses. Since the
information is relevant it must be produced. While Mount Holégacerns for th@rotection of
the former Gardens residentwivacy interests is legitimate, itoncerns are overblownThe
personal information will only be used by plaintiffs’ counselawateformer Gardens residents
for this litigation. Therefore,providing plaintiffs’ counselwith the completerelocation files will
only minimally compromisehe former residentsprivacy expectations None of the personal
information will be released to thagublic, and none of the information will be used for an
illegitimate purpose. It is not sufficiefdr defendants to produce their relocation fileg yet
redact the identifying information for threlocated residents. If they so choose, plaintiffs have a
right to interview (or depose) the witnesses. Plaintiffs are not bound to &toapt Holly's
assurances that itelocation efforts were properly done and the relocated residents afeedati
with their new accommodations.

Mount Holly argues thatallowing plaintiffs’ counsel full access to thelocationfiles
would violate former Gardens residents’ privacy because the personal informaaduld be

redacted if the files were produced pursuant to a request under the Open Pobiits Rect



(“OPRA"), N.J.S.A. 47:1A1, etseq Brief at 7. Mount Holly’sreliance on OPRAs misplaced
The provisions of OPRA do not limit the discovery plaintiffs may obtain in the caseV.A.

ex rel M.A. v. N.J. Nat'l Guard Challenge Youth Program, No-383(RMB), 200 WL

980453, at *2 (D.N.J. MaR9, 2007). Because th@resentdispute involves whethgiaintiffs’
counsel will havdull access toherelocationfiles for litigation purposeOPRA is inapplicable
Mount Holly argues disclosure would violate former Gardens residents’ constitutional right to
privacy. Briefat 12. This argument is also misplaced becadlse nonparty personal
information will be provided to plaintiffs’ counsel for litigation purposes only. @&luze,

former Gardens residentgght to privacy is not violated SeeC.M. v. Bd. of Educ. of Union

Cnty. Reqg’'l High Sch. Dist.128 Fed. Appx. 8768883-84 (3d Cir. 2005) (finding that release of

parents’ personal information, including addess$o individuals involved in IDEA litigation did
not offend their constitutional right to priwgc

Mount Holly argues that plantiffs can evaluate itselocation efforts without obtaining
non-paties’ names, addressesagher identifying information. Mount Hollgddsthat plaintiffs
“have no valid reason for seeking the names and addressesanpformer residents.” Baf
at 16. The Court disagreesPlaintiffs have a right to speak with the relocated residents
themselves. Plaintiffs do not have to rely on Mounty#representations regarding whtae
relocated residents will say if interviewed. Plaintiffs séle& names and othedentifying
information of former Garden®sidentdo ascertain whether relocation efforts weoecessful.
Plaintiffs also want tadentify and locate relevant witnesses in the cadéhough Mount Holly
argues the redacted files are sufficient for plaintiffs’ negdsthoutthe completdiles plaintiffs
may be unable to ascertain tldentities ancturrent locatiorof many former Gardens residents.

Response at 21.Because plaintiffamay beunable toidentify and contacformer Gardens



residentswithout the requested informatiothey are plainlyseeking the informatiomn the
relocation filesfor a legitimate purpse. Mount Holly cites no case law to support an argument
that plaintiffs mustfirst show they are unabl® locate the former residents before they can
obtain discoverable infmation that may enabteem tolocat relevant witnesses.

Mount Holly argues disclosure would violatenonparty former Gardens residents’
privacy interests because the relocation files contain highly sengi@ksonal information
including financial information medical conditions, and other family issues. As a result, Mount
Holly argues, the nonparties would be subject to embarrassment iffitas arereleased.Brief

at 16. Mount Hollycites Arnold v. Pa., Dep’of Transp, 477 F.3d 105, 109 (3d Cir. 2007) and

Seattle Times Co. v. Rhinehart, 467 U.S. 202871984) tosupport itsargument. In Arnold

andSeattle Times Cphowever,the issue was whethaon-parties’ personahformation would

be disclosed to the publiddere, because the relocation filesl only be disclosed to plaintiffs’
counsel, Mount Holly’s concernas well as those of the former resideatg alleviated.

Mount Holly argues many former Gardens residents expressed concern about being
harassed because they left the Gardevisunt Holly alleges there is “bad blood” and hostility
between curmet and former Gardens residensstfidavit of Marcia Holt §911-13 Mount Holly
further argus thatformer Gardens residents view being contacted by plaintiffs or their counsel
as harassment. Brief at-P8. However,Hisis the type of broad, unsubstantiated allegation of
harm specifically rejected by the Third Circuit. Case law requires spegifitgeneral
allegation ofpotential harm is insufficientPansy 23 F.3dat 786. Further, leing contacted by
an attorneyor her representatived speak about litigation is nat seriousharm that bars the
production of relevant informationWhile the former Gardensresidents may prefer not to be

contacted about this litigatipthis does not bar the production of relevaribimationthat could
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assist plaintiffan locatingrelevantwitnesses If a witness’ reluctance to be contacted about a
litigation he isnot involved in could bar the discovery of relevant witness information, it would
not be an exaggeration to preditat most thirebarty witnesses would not be identified. This is
anathema to how the discovery provisionshef Federal Rles work.

Last, Mount Hollyargues that releasing personal information in the relocation files would
chill relocation efforts for the remaining Gardens residenBsief at 1718. Mount Holly
provides no support for this argument.Again, this is the typeof broad, unsubstantiated
allegaton of harm specifically rejected by the Third Circuitansy 23 F.3dat 786.

Conclusion

The legal issue the Court has to address boils down to the question of whether Mount
Holly may withhold relevant information because years ago it may have gmeibinding
assurances to Garderssidents that the fiormation would not be disclosed third persons.
The question begets the answer. Mount Holly may not withhold from discoverantieen
privileged information that permits plaintiffs to identénd locate relevant witnesses.

ORDER

Accordingly, and forall the foregoing reasons,

IT IS HEREBY ORDERED this 2% day of June 2013, that Mount Holly’'s March 13,
2013 letterbrief application[Doc. No. 158] requesting the Court tader that the parties’
Discovery Confidentiality Ordeincludeits proposedanguagen paragraph seveis DENIED;

and it is further

® To be sure, there may be instancesngha witness has a legitimate concern for his or her
safety or weHbeing that wouldimit the discovery of his or her identity or present whereabouts.
However, for suls an order to be entered corroborating evidence would have to be provided,
instead of the vague hearsay statements Mount Holly relies upon.
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ORDERED that the Discovery Confidentiality Order must allow plaintiffsdadless to
the relocation files.All personal identifying information in the relocation files shall be
designated as Attorney’s Eyes Only and shall only be used to assist glamiiféntifyand
locatethe relocated Gardens residents; and it is further

ORDERED that by Julg5, 2013, the parties shall serve the Court with an agreed upon
Discovery Confidentiality Order consistent with this Oraeth an affidavit that complies with
L. Civ. R. 5.3(c).

s/ Joel Schneider

JOEL SCHNEIDER
United States Magistrate Judge
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