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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF NEW JERSEY

CAMDEN VICINAGE

BRETT A. SUNKETT,

Plaintiff,
Civil No. 09-0721 (RMB/JS)
V.
NATIONAL GYPSUM COMPANY and OPINION
JOHN DOES (I-X),
Defendants.
Appearances :

Daniel B. Zonies, Esq.
1011 Evesham Road, Suite A
Voorhees, NJ 08043
Attorney for Plaintiff
Patricia A. Smith, Esq.
Ballard Spahr LLP
210 Lake Drive East, Suite 200
Cherry Hill, NJ 08002
Geoffrey Daniel Bruen, Esq.
Ballard Spahr LLP
1735 Market Street, 51st Floor
Philadelphia, PA 19103
Attorneys for Defendant
BUMBUNITED STATES DISTRICT JUDGE:
Plaintiff Brett A. Sunkett filed a Complaint in state court

alleging that his former employer, defendant NGC Industries, LLC
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(improperly pled as “National Gypsum Company”; hereinafter
“Defendant”or“NGC” ),discriminated againsthimonthebasisofage
race, and physical disability. Specifically, Plaintiff claims

Defendantrefused toallowhimtoreturnto his position as forklift

operator after taking a one-year disability leave offered to him by
NGC. Defendant removedth e actiontothisCourt,allegingdiversity
jurisdiction ,sincePlaintiffandDefendantarecitizensofdifferen

statesandtheamountincontroversyexceeds$75,000. Defendant

moves for summary judgment . NGCarguesthat itproperly discharged

Plaintiff after he concluded disability leave because he did not

complywith itstwo-ste pprocedureforreinstatemen t— (1)hefailed

to submitdocumentation from his treating physician stating that he

wasabletoreturntowork ,and(2) hedidnot receiveclearancefrom

the independent occupational medicine specialist who examines
Defendant’'s employees to determine their fitness for duty. NGC
contendsthatitdischargedPlaintiffforsafetyreasons,noting

the occupationalspecialist found Plaintiffunabletoreturntowork

because he could not safely perform the essential functions of his

job withoutdanger to himself or others. Forthe reasons set forth

below, Defendant’s motion will be granted.

|. BACKGROUND!

1 Allbackgroundfactsaredrawnfromthe parties’ Rule56.1 Statements of Material

FactandareconstruedinthelightmostfavorabletoPlaintiff. See Kopecv.Tate

now

that

361 F.3d 772, 775 (3d Cir. 2004). The Court notes, however, that Plaintiff did

not respond to Defendant’s statement of material facts, asrequired by the L
Rules, and instead furnished only a “supplemental/counterstatement of material

facts.” Local Rule 56.1 provides in relevant part:
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Plaintiff worked for approximately 19 years atwhatis nowthe
NGCfacilityinDelair,NewJersey. ( Def.’sStatementofUndisputed
MaterialFacts(“SUMF"){1;Pl.’sSuppl. StatementofMaterialFacts
(“SSMF”) § 14.) He is African American and, at the time of his
termination in 2006, was 44 years of age. (Def.’s SUMF { 2.)

Throughout his employment with Defendant, he worked as a forklift
operator. (Id.  atf3.) Hehadpreviouslyworkedinessentiallythe
samepositionfortheGeorgiaPacificCompany,whichownedtheDelair
facility until NGC purchased it in 2002. (Id. __at74)

On March 15, 2002, Plaintiff suffered an injury at work. The
trailer Plaintiff was unloading unexpectedly moved, causing his
forklift to fall off of the loading dock. (Def.’'s SUMF { 12.)

Plaintiff sustained various orthopedic injuries to his back, neck,
andshoulders. (Id. atf13.) Althoughhewasabletoreturntowork
soonaftertheaccidentwithsomelimitations,intheyearsfollowing,

Plaintiff's physicians diagnosed himwith multiple disc herniations

inhisspine, discbulgingand protrusion, chronic strainand sprain

inhisspineandmyositisinhisshouldermuscles,aswellassegmental

Theopponentofsummaryjudgmentshallfurnish,withitsoppositionpapers,
aresponsive statementofmaterialfacts, addressing each paragraph ofthe
movant'sstatement[ofmaterialfactsnotindispute],indicatingagreement
or disagreement and, if not agreed, stating each material factin dispute
and citing to the affidavits and other documents submitted in connection

withthe motion; any materialfactnotdisputed shallbe deemed undisputed
for purposes of the summary judgment motion .

Thus, to the extent Plaintiff’s “supplemental” statement does not dispute facts

asserted by Defendant, thosefactsshallbedeemedundisputedforpurposesofthis

motion. See Hillv. Algor , 85 F. Supp. 2d 391, 408 n.26 (D.N.J. 2000) (“[Flacts
submitted in the statement of material facts which remain uncontested by the

opposing party are deemed admitted.”).




dysfunction, myalgia, muscle spasms and stiffness. ( Id. at 914
Between 2002 and 2005, Plaintiff regularly received treatment

for his orthopedic complaints. (Id. ____at115.) Although many of

thesetreatmentsoccurred during scheduled working hours, Defendant

always accommodated Plaintiff by permitting him time off to attend

them. (Id.  at Y 16.) Defendant also permitted Plaintiff to take

short- termleaves of absence, for days at atime, to obtain medical

treatmentforhisorthopedicconditionsandthe paintheycausedhim.

(Id. at{21.) Defendant also provided, at Plaintiff's request,

othertypesofaccommodationstopermithimtoremainemployed. For

example, Defendant permitted Plaintiff to work with significant

restriction s on the weight he was required to lift, push and pull,

includingarestrictionprohibiting Plaintifffromliftingmorethan

5 pounds as of May 13, 2004. (Id. ___at722.) Defendant also

accommodated a requested prohibition on overtime work as well as

certain tasks, such as digging and shoveling. (Id. __atf22)
ByMarch2005,however,despitethemedicalinterventionshehad

received and the workplace accommodations he had been provided,

Plaintiff's back, neck, and shoulder complaints had intensified.

(Id. at 123.) OnMarch 9, 2005, he met with the facility’s Human

Resources/Safety Managertodiscuss hismedical situation. ( Id. at

1 23.) As aresult of that meeting, Plaintiff submitted a Request

forAccommodationform,inwhichhestatedthathismedicalconditions

preventedhimfromfully performingcertainjobfunctions,including



“shoveling, digging, [] heavy lifting and operating [the] forklift
for extended length[s] oftime.” (Def.’s Ex. V; Def.’s SUMF | 24
When asked how long he expected his m edical condition to limit his
abilities to perform those functions, he replied “unknown.” (See
id. )
Insupportofhisrequestforaleaveofabsence, Plaintiffalso
submitted a completed Medical Certification of Fitness for Duty,
prepared by his treating chiropractic physician, Barry Ryan, D.C.
(Def’s  SUMFY25.) Dr.RyanadvisedthatPlaintiffcouldnotperform
manyoftheessentialfunctionsofhisposition,includingshoveling,
raking, digging, lifting more than 35 pounds, and engaging in more
than onetotwohoursofcontinuousforkliftoperation. (Defs.’SUMF
125 ) He further opined that there was a “substantial likelihood”

Plaintiffwouldsufferaggravationofhisexistingmedicalcondition

if he continued to perform his job functions. (Id. )
Plaintiffhadbeenreceivingepiduralinjectionsfrom Dr.Barry
Gleimer ,hisorthopedicsurgeon, inanattempttoreducethe painhe
feltinhisback. (Def.’'sSUMF{27;PadulaDep.11:8 - 18, Def'sEx.
X;LetterfromPadula,Oct.17,2005,Def.’sEX.Y. ) Inadeposition

takeninapersonalinjurylawsuitPlaintifffiledagainstthecompany
whose truck was involved in his 2002 forklift accident, Plaintiff
testified that these injections helped for a period of time but
ultimately gave him no relief. (Def.’s SUMF § 27; Pl.’s Dep. 64,

Def.’s Ex. Z.)



Given Plaintiff's inability to perform his job as a forklift
operator,hecommencedaone - yearmedicalleave ofabsence on August
25, 2005. (Def.’s SUMF { 28.) During his leave, he continued to
treat with Dr. Gleimer, who referred him for pain management and
chiropractictreatment. (Id. at{29.) Plaintiffalsotreatedwith
Dr. Padula, a pain management specialist, who administered a series
ofinjections in an attempt to reduce his pain. (Id. ) Inalette
datedOctober17,2005, Dr. PaduladescribedPlaintiff'ssymptomsas
follows:

[Plaintiffjcharacterizes hisneckpainasaconstantdull

aching sensation with asharp and shooting sensationinto

the bilateralshoulderareas. The painisexacerbatedby

using his upper extremities or lifting anything.
(Padula Letter to Dr. Gleimer, Oct. 17, 2005, Def.’s Ex. Y.)

Plaintiff alsoregularlyvisitedDoctorsCalzarettoandRyanfor

chiropractic treatment. (Def.’'s SUMF § 29.) By December 2005,
Plaintiff's con ditions had notimproved. Dr. Steven Klein, one of
Plaintiff's treating orthopedic doctors, completed a “Clinical
Assessment of Pain” form, which described Plaintiff's symptoms as

follows:

* Pain is profound and intractable; it virtually
incapacitates this individual,

*Increaseofpaintosuchadegreeastorequireincreased
medicationfor painorsubstantialamountsofbedrest;

*Medicationwillplaceseverelimitationsonthepatient’s
abilitytoperformeventhe mostsimple everydaytasks;

« Patient will be totally restricted and thus unable to
function at productive level of work;
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» Little improvementis likely in this case; in fact, the
pain is likely to increase with time;

 Treatments of this kind have had no appreciable impact
orhaveonlybrieflyalteredthelevelofpainthatthis
patient experiences.
( Def.’s SUMF 1 30.) This form also noted that, at most, Plaintiff

could only sitforan hour ata time or 1 to 2 hours total during an

8- hourworkday. Itnotedthat, at most, Plaintiff could only stand
and/or walk for an hour at atime or 1 to 2 hours total during the
course of an 8-hour workday. ( Def.’s SUMF 1 31. ) Dr. Klein noted

at the bottom of the form that Plaintiff “is unable to drive longer
than 20 minutes and needs to rest at least 25-30 minutes.” (Id. )
Defendant has a policy of maintaining the employment status of
individualsbyprovidingextensiveleavesofabsencetoemployeeswho
areunabletoworkduetoillnessorinjury. ( Def.’s  SUMF132;Cody
Cert.,Def.’sEx.BY 5.) Thereafter,Defendantassesseswhetherthe
individualwillbe able toreturn to work with or withoutreasonable
accommodation. ( Def.’sSUMF 1 32; CodyCert.,Def.’sex.B 5, 7))
Plaintiff was permitted a 12-month medical leave of absence, even
tho ughthecollectivebargainingagreementwhichhadestablishedthis
benefitwasnolongerineffectin August2006,whenPlaintiffsought
to return to work. (Def.’s SUMF { 33.)
Shortly before his 12 - month leave was set to expire on August
25, 2006, Plaintiff sought to return to work. (Def.’s SUMF ] 34.)
ConsistentwithDefendant’snormalpolicy, Plaintiffwasrequiredto

satisfytwostepsinordertoreturntoworkattheendofthe12 -month



leave period. (Id. ___) First, Plaintiff had to obtain and submit
documentationfromhistreating physicianthathewasabletoreturn

towork. (Id. ) Second, Plaintiff was required to undergo a
return-to-work/fitness-for- duty evaluation at Worknet Occupational
Health, ! the office that handled Defendant’s post-offer and

return-to- work physicals. (Id. ) Theseexaminationswererequired
toensurethe safety ofthe affected employee and hisco - workersand
to determine whether the employee could perform the essential

functions of the position with or without reasonable ac commodation.
(Id. at9 35; Cody Cert. § 7, Def.’s Ex. B.)

OncePlaintiffcontactedDefendantandexpressedhisdesireto

returntowork,hewasscheduledforhisfitness -for-  dutyevaluation.
(Def.’s 1 36.) On August 24, 2006, Dr. Lucian Introcaso co nducted
this examination at Worknet. (Id. ; Fitness for Duty Evaluation,

Def.’s Ex. FF.) Dr. Introcaso is a medical doctor who is board

certified in occupational medicine and has been practicing in this

field for over 15years. ( Def.’'s  SUMF 1 36; Introcaso Dep., Def.’s
Ex.S6:12 - 16.) Dr.Introcaso’sevaluationconfirmedthatPlaintiff
hadbeenoutofworkforapproximately oneyeardue toback, neckand
shoulder painand that he had received multiple medical treatments,
includingepiduralinjections,chiropracticcareforherniateddiscs

and other osteopathic injuries. ( Def’'s  SUMF | 37; Introcaso Dep.

1 Dr. Introcaso testified that at the time of Plaintiff's fitness - for - duty exam,
“Worknet had taken over from Cooper Occupational Health.” (Introcaso Dep. 11,

Def.’sEx.S.) Forthe sake of clarity, then, the Court will refer to the office

that performed the fithess - for - duty evaluation as Worknet rather than Cooper

Occupational Health.
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11:8-12:25 ,Def.’sEx.S;FitnessforDutyEvaluation,Def.’sEx.FF.)

Dr. Introcaso and Worknet medical staff asked Plaintiff about
hisconditionsand courseoftreatment andlearnedthatPlaintiffwas
taking the narcotic Vicoprofen for pain. 2 (Def.’s SUMF { 37;

Introcaso Dep. 13:5-11, 22:4-17.) Regarding Plaintiff's medical

history, Dr.Introcaso noted thatPlaintiffinformedhe hadbeenout
of work “long term” and had “applied for long term disability.”

(Introcaso Dep. 13:5-11; 13:23-14:1; Fitness for Duty Evaluation,

Def.’s Ex. FF.) Dr. Introcaso’s notes further reflect that he

examined Plaintiff, finding  thathehad“fullrange of motion ofthe
lu mbarspine,”deeptendonreflexesthatwere“twoplussymmetrical,”
a‘“negative straightlegraise,”andtendernessoverhislowerneck.

3

(IntrocasoDep.14.) Dr.Introcaso’sevaluation alsoshows thathe

reviewed Plaintiff's treatment records and MRI’'s to assess

Plaintiff's disabilityrisk. 4 (IntrocasoDep.14:13 - 16( notingthat

2 PlaintiffmischaracterizesDr. Intr ocaso’'stestimonyasstatingthathe“didnot
obtainanyinformation from plaintiffaboutthe pain medication referencedin his

returntoworkevaluation.” (Pl.'sSSMF{2(citingIntrocasoDep.12:23 - 13:11))

Dr. Introcaso stated that he determined Plaintiff was taking Vicoprofen, which
would have been elicited from Plaintiff's medical history, and that he wrote
“Vicoprofen”into the fitness for duty evaluation. (IntrocasoDep.12:23 - 13:22;
22:4 -17)
3 Although Plaintiff points out that Dr. Introcaso did not specifically recall
examining him, Plaintiff also concedes that Dr. Introcaso’s notes reflect the
resultsofhisexamination. (Def.’sResp.to Pl.'s SSMF { 6 (citing Introcaso Dep.
14:3 - 10,17:13 - 14,Def.’sEx. S; FitnessforDuty Eval., Ex. FF).) | ntrocasowas
able to describe his examination of Plaintiff based on his notes:
[M]y note reflects . . . what the positive findings [of the exam] were. .
..Wewould have had himbendforward...soyou havefullrange of motion
ofhislumbarspine. We wouldhavetappedonhisreflexesofhisknees, his
biceps, triceps and backs of his heels to say they were symmetric and
reactive. Would have lifted his legs to see that he did, had a negative
straight leg raise, and would have palpated over the back of his neck to
determine that he was tender over that area at the back of his neck.
(Introcaso Dep. 17:14 -18:3, Def.’'s Ex. S.)

4 Plaintiff notes that Dr. Introcaso “could not state with certainty that he
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return-to-work evaluationstates “[n]  eedtoreviewtreatmentrecord

and MRI’s to assess amount of disability risk. In parenthesis,

“done,” and then “cannot safely perform esse ntial functions of the

jobwit  houtdangertoselforothers.”) ; IntrocasoDep. 25,29 (noting

that after reviewing faxed medical records, Dr. Introcaso wrote

“herniateddiscs,C7 -T1,T1 -2 ”inhisevaluation ) ;IntrocasoDep.26

(noting that usual procedure would have been to review all medical

r ecordswhentheywerereceived) ;IntrocasoDep. 56:20- 57:23( noting

thatDr.IntrocasoreceivedafaxofPlaintiffsmedicalrecordsfrom

histreatingpainmanagementdoctorthesamedayashisevaluation) ).
Dr.Intro caso alsoreviewed Defendant’'s  jobdes criptionforthe

forklift operator position. (Introcaso Dep. 32:9-22 (noting that

Defendant faxed over Plaintiff's job description the day of

Plaintiff’'sexam,and hewould haverevieweditinhisassessment) )
After interviewing and examining Plaintiff, reviewing his

medical records and job description, Dr. Introcaso concluded that

Plaintiff was unable to return to work because he could not “safely

perform [the] essential functions of the job without danger to

[him]se Iforothers.” (Dr.Introcaso’sFitnessfor DutyEvaluation,

Def.’s Ex. FF; Introcaso Dep. 35:5-11.) Dr. Introcaso relied on:

reviewed any medical records in writing his report of August 24, 2006.” (Pl.’s
Suppl. Statement of Material Facts (“SSMF”) 1 1.) However, Dr. Introcaso’s
depositiontestimony, hisevaluationnotes,andevenPlaintiff'sowntestimonyall

indicate thatDr. Introcaso didinfactreview Plaintiff's medicalreco rds before
concluding that he could not safely perform his job as forklift operator. ( See,
infra ,IntrocasoDep.14:13 - 16,22 -23,25 -26,29;FitnessforDutyEval., Ex. FF;

Pl.’s Dep. 73, 76, Def.’s Ex. A (“So [the Worknet doctor who evaluated me during
t he August2006 visit] did say he was going to get all my medical records. . . and

comebackafterlunch.”). )  TheCourtthusfindsPlaintiff'sinsinuationthatDr.

Introcaso did not review his medical records wholly unsupported.
10



(2) The fact that Plaintiff's pain required him to take the
narcoticVicoprofen,whichreduce s alertnessand would
thus preclude Plaintiff from performing safety

sensitive jobs, such as operating a forklift °

; and
(2)  The physical demands of the forklift operator position,
whichrequiredoccasionalheavylifting, bending,and
stooping, ° put him at “significant risk” of either
worsening hisdischerniationsorcausingdegeneration
in hisneck  7;
(Introcaso Dep. 33- 35,82.) GiventhatPlaintiffwastreatingwith
narcotics and his exam showed continued pain and tenderness in his
neck, Dr.Introcasow asalso concernedthatif Plaintiffreturnedto
work,hewouldriskworseninghisconditionandcreating anadditional

disability. (Introcaso Dep. 82:5-14, Def.’s Ex S.)

5 Dr. Introcaso testified t hat “if [Plaintiff] was required to use the narcaotic,
Vicoprofen,forthepain,theriskofnotbeingalertwhiledoingasafetysensitive
jobofdriving aforklift. . . was very likely to resultin his hurting himself.”
glntrocaso Dep. 82:15 -19)

Plai ntiffcitestohisformersupervisor,David Cotton’stestimony,toestablish
thathisjob duties (otherthan operating the forklift) included mowing the lawn,
sweeping,shovelingsnow,andspreadingsaltinthewinter. (Pl.’'sSSMF{9(citing
CottonDep.  17:7 - 14).) Notably,PlaintiffexcludestherestofCotton’stestimony
onthissubject,inwhichhe statedthatPlaintiff'sjob descriptionalsoincluded
“Numerous things. I'm probably not even remembering them all.” (Cotton Dep.
18:11 - 14,Pl.’sex.2,D kt.Ent.30 - 2.) Moreover,Plaintiffdoesnotcontendthat
the duties would exclude bending or stooping, which were listed in his job
description. Nordoeshecitetoanymedicalevidencesuggestingthatthesetasks
wouldnotinjurehimfurther. Infact, PlaintiffhimselfindicatedinhisRequest
for Accommodation that his injuries prevented him from shoveling, digging, heavy
lifting, or operating the forklift for an extended length of time. (Request for
Accommodation, Mar. 10, 2005, Def.’s Ex. V.)
" Pl aintiff notes that Cotton estimated that the heaviest item Plaintiff would be
required to lift was a propane tank that weighs “about 40 pounds”, whereas Dr.
Introcaso relied on a job description of the forklift operator position, which
statedthathehad t ooccasionallyliftandcarry more than50pounds. (Pl.'sSSMF
1 7; Introcaso Dep. 33:3 - 4.) Plaintiff does not cite to any support for Cotton’s
estimate as to the weight of the propane tank. Nor does he produce any medical
evidence to suggest that the difference in weight is significant in light of
Plaintiff's injuries. In fact, Plaintiff's medical records, discussed above,
suggest otherwise. Plaintiff also points out that Cotton acknowledged that
lifting the propane tanks could be done with assistance. (Pl.'s SSMF 1 7.)
However, Plaintiffignores that Cotton qualified this comment, noting that while
itmay betheoretically possible, he had neverseenithappenanditwould “tak[e]
away two men from what they should be doing” rather than one. (Pl.'s SSMF {7.)
As discussed infra , Plaintiff never requested any such accommodation when he
applied for his reinstatement, nor has he shown that he could have performed the
job duties with such accommodation .
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Plaintiff filled multiple prescriptions for Vicoprofen
throughout2006,includingbefore,during,andafterAugust2006,t he
monthhewasdismissedfromemployment. (Def.’'sSUMF{39.) InJuly

and August 2006, Plaintiff obtained two 20-day supplies of 100

Vicoprofen pills each. (Id. )¢

Plaintiff didnot  produce a medical release to return to work
from his treating orthopedic physician, Dr. Barry Gleimer  ;infact,
Dr. Gleimer  had recently determined in May 2006 that Plaintiff was

unable to resume his position as forklift operator. (Def.’s SUMF q

40.) Plaintiffinstead obtainedaphysician’snotefromDr.Vincent

Padula, whichstatedinitsentirety: “p[atien]tmayreturntowork

8/24/06 100% percent”. (Def.’s SUMF { 41; Padula medical cert.,

Def.’s Ex. HH.) Dr. Padula was Plaintiff's pain management

specialistwhogavehim varioustriggerpointandepiduralinjection S
and prescribed his narcotic pain relievers, such as Vicoprofen.

(Def.’s SUMF | 42.) Dr. Padula testified that he did not recall

whether he knew Plaintiff worked as a forklift operator atthe time
hewrotethisnote.(PadulaDep.43:23 -44:16 ,Def.’sEx. X.) Hedid,
however, acknowledge thatwhen he prescribes narcotics to patients,
heinstructs themnottodriveanautomobile . (PadulaDep.27:5 -15))

He noted that patients taking narcotics should also refrain from

8 Plaintiff points out that Dr. Introcaso acknowle dged a narcotics prescription

would not automatically disqualify him from returning to his job, because it

depended on the frequency of the Vicoprofen usage. (Pl.'s SSMF {5.) Notably,

however, Plaintiff does not dispute Dr. Introcaso’s ultimate assessme nt thathis
treatment with Vicoprofen precluded him from operating a forklift. (Pl.’s Opp.

Br.14.) Hedoesnot contendthathewastakingsuchlimitedamountsofVicoprofen

that he was still qualified for the forklift operator position. He has also not
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operating heavy machinery, suchas af orklift. (Id. ) Heconceded
that“whenitcomestoapatient’s... functional capacities, [he]

usually . . . defer[s] to orthopedics, just because they’re more

knowledg eable about functional capacity. " (PadulaDep.44:21 -25.)
Notably, Plaintifftestif ied thathedidnotgive DefendantDr.

Padula’s note certifying that he could return to work . (Pl.’sDep.

72:20-73:4.) ®  HetestifiedthathegaveitinsteadtoWorknet. Id.

Defendant dismissed Plaintiff from employment on August 26, 2006,

because: ( 1) Plaintiff failed to submit the required documentation

from his treating physician clearing himto return to work , and(2)

Dr. Introcaso certified that Plaintiff could not perform forklift

duties without endangering himself or others . (Def.’s SUMF { 45 )

II. LEGAL STANDARD

Summaryjudgmentshallbegrantedif‘themovantshowsthatthere

is no genuine dispute as to any material fact and the movant is

entitledtojudgmentasamatter of law." Fed.R.Civ.P.56(a). A

factis "material” if it will "affect the outcome of the suit under

thegoverninglaw...." Andersonv.LibertyLobby, Inc. 477U.S.

242, 248 (1986). A dispute is "genuine" if it could lead a

"reasonablejury[to]returnaverdictforthenonmovingparty.” Id.

disputedthefactthathefilled20 - dayprescriptionsforVicoprofen,totaling200
Eills, in July and August 2006. (Def.’s SUMF { 39.)
Plaintiff's deposition states in relevant part:

Q. So this note [from Dr. Padula certifying that he was able to ret urnto
work] was not presented to [Defendant]?
A. I'm not sure. It could have been. | don’t know.
Q. Let me rephrase it. You did not present it to [Defendant]?
A. Exactly, yes.

(Pl.’s Dep. 72:20 -73:1)
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at250. Whendecidingtheexistenceofagenuinedisputeofmaterial
fact, a court's role is not to weigh the evidence; all reasonable
"inferences, doubts, and issues of credibility should be resolved

againstthemovingparty." Meyerv.RiegelProducts Corp. ,720F.2d

303, 307 n.2 (3d Cir. 1983). However, "the mere existence of a
scintillaofevidence,"withoutmore,willnotgiverisetoagenuine

dispute for trial. Anderson ,477U.S.at249. Inthe face of such
evidence, summary judgmentis stillappropriate "where the record

..couldnotlead arationaltrier of facttofind forthe nonmoving

party...." Matsushita Elec. Indus. Co. v. Zenith Radio Corp.

475 U.S. 574, 587 (1986). "Summary judgment motions thus require
judgesto'assesshowone - sidedevidenceis, orwhata'fair -minded’

jury could 'reasonably’ decide.™ Williams v. Borough of West

Chester,Pa. ,891F.2d458,460(3dCir.1989)(quoting Anderson ,477
U.S. at 265).
Themovant'alwaysbears theinitialresponsibilityofinforming

thedistrictcourtofthebasisforitsmotion,andidentifyingthose
portions ofthe pleadings, depositions, answerstointerrogatories,
and admissions on file, together with the affidavits, if any, which

it believes demonstrate the absence of a genuine issue of material

fact.” CelotexCorp.v.Catrett ,477U.S.317,323(1986) (internal

citations omitted). Then, “when a properly supported motion for
summary judgment [has been] made, the adverse party must set forth

specific facts showing that there is a genuine issue for trial.”
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Anderson , 477 U.S. at 250 (internal citations and quotations
omitted). The non- movant's burden is rigorous: it "must pointto

concrete evidence in the record"; mere allegations, conclusions,

conjecture,andspeculationwillnotdefeatsummaryjudgmen t.Orsatti

v. New Jersey State Police , 71 F.3d 480, 484 (3d Cir. 1995); see

Jackson v. Danberg , 594 F.3d 210, 227 (3d Cir. 2010), cert. den'd

131 S. Ct. 458 (2010).
[ll. ANALYSIS
A. New Jersey Law Against Discrimination Claims

1. Disability Claim

The Court turns first to Plaintiff's claim of disability
discrimination brought pursuant to the New Jersey Law Against
Discrimination, N.J. Stat. Ann. 10:5-1 et seq. (“LAD”). Plaintiff
does not identify the specific nature of his LAD claims in the
Complaint. Instea d,hegenerallycomplainsthatDefendant’srefusal
to allow him to return to work violated the LAD, which “prohibits
employmentdiscrimination.” (Compl.{110 -11) Thepartiesappear
to have interpreted this as a claim by a handicapped person for
discriminatory discharge. Accordingly, the Court addresses it as
such.
NewJerseyenactedthe LADinfurtherance ofthe state's public
policy “to eradicate invidious discrimination from the workplace.”

Carmonayv. Resorts Int'| Hotel, Inc. , 915A.2d 518,528 (N.J. 2007)

( citations omitted ). Itis unlawful “[floran employer, because of
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therace ... age...[or]disability... ofanyindividual, ...

to discharge” such a person “unless justified by lawful

considerations....” N.J. Stat. Ann .10:5  -12(a). The LAD “must
be applied sensibly with due consideration to the interests of the

employer, employee, and the public.” Muller v. Exxon Research &

Engineering Co. , 786 A.2d 143, 147 (N.J. Super. Ct. 2001), cert.

den’d , 798 A.2d 1269 (2002) (citing Jansen v. Food Circus

Supermarkets,Inc. , 541A.2d682(N.J.1988)). TheLAD specifically

doesnot“preventthetermination. . .ofanypersonwhointheopinion

of the employer, reasonably arrived at, is unable to perform

adequately the duties of employment . ...” N.J. Stat. Ann.

10:5-2.1. The LAD permits termination of an employee where “the

nature and extent of the handicap reasonably precludes the

performance of the particular employment.” N.J. Stat. Ann.

10:5-4.1. Thus,“anemployerfoundtohavereas onablyarrivedatan
opinion that a job applicant cannot do the job, either because the

applicant is unqualified or because of a given handicap, cannot be

found liable for discrimination against that applicant.” Jansen :

541 A.2dat687 (citing Andersonv. ExxonCo.,USA ,446A.2d486,496

(N.J. 1982)).

New Jersey courts have adopted the three-step, federal

burden-shifting frameworkestablishedin McDonnellDouglas v.Green
411U.S.792(1973), toassess discriminatorydischarge claimsunder
LAD. See Viscik v. Fowler Equipment Co. , 800 A.2d 826, 833 (N.J.
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2002); Peperv. Princeton Univ. Bd. of Trustees , 389 A.2d 465, 479

(N.J. 1978 ). New Jersey courts have repeatedly held , however, that
the McDonnellDouglas test mustnotberigidlyapplied . Viscik ,800
A.2dat833 -34. * Thepreciseelementsofa primafacie casemustbe
tailored to the particular circumstances.” Id. ____Insituations

involving the discriminatory discharge of ahandicapped person, the

plaintiff must first establish a primafacie caseofdi  scrimination

by showing that:

(1) He belongs to a protected class;

(2)He wasobjectively qualifiedforhisposition ,meaning
he was actually performing the job prior to the
termination;

(3) He was nevertheless fired; and

(4) The employer sought someone to perform the same work
after he left.
See Zivev.StanleyRoberts,Inc. ,867A.2d1133,1143 - 44(N.J.2005);

Viscik , 800 A.2d at 834 (N.J. 2002) (citing Clowes v. Terminix

Internationa I, Inc. , 538A.2d 794 (1988) );Jansen ,541A.2d at692

After the plaintiff has established a prima facie case, theburden

of production shifts to the defendant to offer a legitimate,

nondiscriminatory reason for the adverse employment action. See

Viscik ,800A.2dat834 ;  Andersonv. Wachovia Mortg. Corp. ,621F.3d

261, 271 (3d Cir. 2010) (citations and quotations omitted). The
defendantsatisfiesthisburden“byintroducingevidencewhich,taken

as true, would permit the conclusion that there was a
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nondiscriminatoryreasonfortheunfavorableaction.” Anderson ,621
F.3d at 271 (citations and quotations omitted).

Atthethirdstep,theburdenofproductionreboundstothe
plaintiff, who must now show by a preponderance of the
evidence that the defendant’s explanation is pretextual.
Atthis stage, aplaintiff may defeatamotionfor summary
judgmentbyeitherdiscreditingthe defendant’s proffered
reasonsoradducing evidence thatdiscriminationwas more
likely than not a determinative cause of the adverse
action.

Id. at271. “The ultimate burden of persuasion that the employer
intentionally discriminated against the employee remains with the

employeeatalltimes.” Jansen ,541A.2dat691(citationsomitted).

Where the plaintiff is handicapped, however, the analysis
changes. H ehastheinitialburdenofproving ,aspartofhis prima

facie case, thathecandothejob. Jansen ,541A.2dat691 (citing

Anderson ,446A.2d486). Oncehe hasestablished a primafacie case

ofdiscrimination Sthe  employer’'sburdenvariesdependingonwhether
the employer seeksto establ ishthe reasonableness of the otherwise
discriminatory act or advancesanon - discriminatory reason for the
employee’s discharge.” Id. ____at692. Inthe latter case, courts

adhere to the traditional McDonnell Douglas framework described

above ,andthe plaint iffmaintains atalltimesthe burden of proof,

even as the burden of production shifts. Id. ____Inthe former

scenario, however, where the employer asserts “that it reasonably

concludedthatthe handicap preventedtheemployeefromworking, the

burden of pr oof — asdistinguished from the burden of production -
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shiftstotheemployertoprovethatitreasonablyconcludedthatthe

employee’s handicap precluded performance of the job.” Id.  “When
asserting the safety defense, the employer must establish with a

reasonable degree of certainty that it reasonably arrived at the
opinionthattheemployee’shandicappresentedamateriallyenhanced
riskofsubstantialharmintheworkplace.” Id.  “[U]nderthesafety
defense,anemployer’sdecisionnottoemployeeahandicappedperson

must be justified by a ‘probability’ rather than a ‘possibility’ of

injurytothehandicappedpersonorothers.” Jansen ,541A.2dat689.

Although Jansen does not discuss a third step of the analysis

where the plaintiffis handicapped, the New Jersey Supreme Courtin

Anderson ,446A.2dat500,notedthattheemployee mayrespondtothe

employer’s defense “by offering additional proofs to show that the

employer did not reasonably arrive at its opinion.” The Court

stressed, however ,“the  employerretains the burden of proving that

its opinion was reasonably founded.” 1d.

Here, the parties only dispute the second prong of the prima

facie case — whether Plaintiff has established that he could

objectively perform the position of forklift o perator. In Zivev.

Stanley Roberts, Inc. ,867 A.2d 1133, 1143 - 44 (N.J. 2005), the New

Jersey Supreme Court held that to satisfy the second prong, the
plaintiff must “produce evidence showing that [he] was actually

performing the job prior to the termination.” Zive v. Stanley
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Roberts, Inc. ,867A.2d1133,1143 - 44 (N.J.2005). Since Plaintiff

wasondisabilityleave priortothetermination, the Courtanalyzes
thisasafailuretohireorrehireclaim. Thus,Plaintiffmustshow

that he was objectively qualified to perform the job of forklift
operator, meaning that he met Defendant’s legitimate expectations.

Jansen , 541 A.2d at 691-92.

Plaintiff pointstotwo factsto showthat he could performthe
job. First, he cites to Dr. Padula’s one - line note, which states:
“p[atien]t may return to work 8/24/06 100% percent”. (Def.’s SUMF
1 41; Padula medical cert., Def.’s Ex. HH.) The record evidence,
however, doesnotsupportPlaintiff'sposition . First, Dr.Padula’s
assessment does not comport with Plaintiff’'s medical history,

described supra . Second, the note was written not by Plaintiff's

treating orthopedic physician, Dr. Gleimer, but by his pain

managementspecialist,who admitted thathedeferstoorthopedicsfor
functionalcapacity. Dr.Padula alsocon cededthathecouldnotmake
adeterminationastohowdebilitating Plaintiffspainwa s,because
painis  “averysubjectivething” thatis “based onwhatthe patient
istellingyou.” (PadulaDep.36:21 - 24,PI’sEx.3.) Assuch,the

note bears not on Plaintiff's ability to perform the duties of

forklift operator, but on his ability to manage his pain according
to what he told Dr. Padula in seeking to obtain clearance to return

towork . The factthatDr. Padulacould notrecall whether he knew

Plaintiff wasafo rkliftoperator whenhewrotethenote alsosupports
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thisconclusion . Dr.Padula evenacknowledgedthat patientstaking
narcoticsshouldnotoperate forklifts. Finally ,Plaintiffadmitted
that he did not give this note to Defen dant, so they had no not ice

of Dr. Padula’s opinion.

Second, Plaintiff argues that because he worked as forklift
operatorforthreeyears between the2002accidentandhisdisability
leavein2005, hecouldstillperformthejobafterhisleave in2006
The Court finds this argument disingenuous. Plaintiff requested
disabilityleave preciselybecausedespite themedicalinterventions
hehadreceivedandthenumerousworkplaceaccommodationshehadbeen
provided, his back, neck, and shoulder problems had intensified to
the point that he could not fully perform the duties of forklift

operator. See , Supra , Partl. In his Request for Accommodation

form, which he submitted in March 2005, Plaintiff stated that his
medical conditions precluded him from fully performing his job
functions, including “shoveling, digging, [] heavy lifting and
operating [the] forklift for extended length[s] of time.” (Def.’s

Ex. V; Def.’'s SUMF | 24.)

Nevertheless, the Court acknowledges that the second prong

presents alowhurdle . See ,e.g. ,Zive ,436A.2dat447( notingthat
establishingthe secondprongofthe primafacie test is“notaheavy
burden”). T heCourt thusassumes, withoutdeciding, that Plaintiff
hasshown thathe could performthejobofforkliftoperator andthus
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has establisheda pri mafacie caseofdiscrimination . Theburdenof

proof therefore shifts to Defendant. Jansen , 541 A.2d at 692.

Tosatisfy its burden,Defendantmustshowtoareasonabledegree
ofcertaintythatPlaintiff's disability wouldprobablycauseinjury
to himself or others and preclude him from performing the duties of
forklift operator. 1d. ~__Indeciding this issue, the Court must
consider whether Defendant consulted with its medical experts and

considered the probability of injury before firing Plaintiff. Id.

Defendant notes that it had a two-step policy in place to
determinewhetheranemployee ondisabilityleave wasabletoreturn
towork. Importantly,itinvolvedconsultationwithmedicalexperts
to determine the probability of injury. The employee had to (1)
obtain and submitdocumentation from his treating physician that he
was able to return to work, and (2) receive clearance from an
independentoccupational medicine specialistatWorknet, the office
that handled Defendant’s post-offer and return-to-work physicals.

TherecordisclearthatPlaintiffdidnotsatisfyeitherrequirement.

The parties do notdispute thatD efendantrequired the Worknet
examination  inorder to ensure the safety of the affected employee
andhisco - workersandtodeterminewhethertheemployeecouldperform
the essential functions of the position with or without reasonable

accommodation. See ,supra , Partl. Defendant contends that it

reasonablyreliedontheassessmentprovidedbyWorknetphysician Dr.
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Introcaso that Plaintiff could not perform the forklift operator
dutieswithoutendangeringhimselforothers. DefendantcitestoDr.

Introcaso’s deposition testimony, his fithess for duty evaluation,

and Plaintiff'sowntestimony and treatmentrecords to supportthis

assessment.

As discussed in detail above, Dr. Introcaso’s evaluation
confirmed that Plaintiff had been out of work for approximately one
yearduetoback,neckandshoulderpain,thathehadreceivedmultiple
medicaltreatments,includingepiduralinjections,chiropracticcare
forherniated discsand otherosteopathicinjuries, thathe had been

prescribedthe narcotic Vicoprofenfor pain,andthathe had applied

for long-term disability benefits. See , Supra , Partl. Dr.
Introcaso’s notesreflectthat he examined Plaintiff, findingamong
other things, that he had tenderness over his lower neck, which was

consistentwithhistreatmentwithnarcoticsandepiduralinjections

andindicated thatreturning to work would exacerbate his injuries
Id. Dr.Intr  ocasorev iewedPlaintiffstreatmentrecordsand MRI’s
toassess the disabilityrisk. He asked Plaintiffabout his course

of treatment with Vicoprofen and made a notation in his evaluation

accordingly. He examined Plaintiff's job description and was

therefore awa  re of the type of work Plaintiff would be required to

perform. After interviewing and examining Plaintiff and reviewing
hismedicalrecordsandjobdescription,Dr.Introcasoconcludedthat

Plaintiff was unable to retur n to work because he could not safel y
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performthe essentialfunctions ofthe job withoutdangerto himself

or others.

Hebasedthisconclusion,inpart, on thefactthat Plaintiff's

continued pain required him to take Vicoprofen, which reduces

alertnessandwould thus precludehimfromoper atingaforkilift. Dr.
Padulaconcurredthat apatienttaking Vicoprofen shouldnotoperate
aforklift. PlaintiffarguesthatDr.Introcasoshouldhaveinquired

furtherinto his use of Vicoprofen, because some limited use of the
drug might not have affected hiswork. Notably, however, Plaintiff
does not dispute Dr. Introcaso’s ultimate assessment that his

Vicoprofenusage precluded him fromreturning to work. Nordoes he

proffer any evidence to the contrary. | ndeed, he has not contested
that at the time of his termination in July and August 2006, he was
takingVicoprofen regularlyandhadfilledtwo100 - pillprescriptions

for the narcaotic.

Nevertheless, Defendant also notes that Dr. Introcaso’s
conclusion  relied on more than his assessment of Plaintiff's use of
narcotics. His review of Plaintiff's medical records, the forklift
operator job description, and his physical examination of Plaintiff
also supported his determination. In Dr. Introcaso’s opinion,
Plaintiff's continued painand tendernessinthe neck combined with
the physicaldemandsoftheforkliftpositionmeantthatPlaintiff's

return to work would put him at “serious risk” of worsening his
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condition, causing disc herniations or degeneration. Defendant
further notes that Plaintiff's medical records support Dr.

Introcaso’s conclusion. See , supra , Partl.

Inlightofthisextensiverecord,theCourtfindsthat Defendant
has established with a “reasonable degree of certainty that it
reasonably concluded that Plaintiff’'s disability presented a
materially enhanced risk of substantial harm in the workplace.”
Jansen ,541A.2dat692. First, Defendant was aware that Plaintiff
had been on disability leave for an entire year due to his serious
injuries. Second, Plaintifffail edtosubmitanydocu mentationfrom
his treatingphysician ,asrequiredbycompanypolicy, demonstrating
his ability to return to work. Third, Defendant reasonably relied
on Dr.Introcaso’sindependentassessment,describedabove,whichwas
based on anexamination, tailored t o Plaintiff'sinjuries, areview
oftherelevantmedicalhistory, treatingrecordsand MRI's,and the
job description. Since Defendant has carried its burden at this
stage, Plaintiff may now challenge this defense by offering

additional proofs.

Plaintif ~ fargues that Dr.Introcaso’sreportwas‘“insufficient,
ifnotasham.” (Pl.’sOpp.Br.11.) 10 Plaintifffirst arguesthat
the job descriptionrelied onby Dr. Introcasowas old, butdoes not

dispute its substance ,lLe. , that Plaintiff was required to “be nd”

10" TheCourtnotesthatPlaintiff’'soppositionbrief[Dkt. Ent.30]doesnotcontain
pagenumbers. Forease ofreference,the Courttherefore citestothe respective
page numbers listed in the docket notation at the top of the page.
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and‘lift’aspartofhisjobduties. Hemerelydisputes themaximum
weight hewasrequiredtolift (anamountthat, accordingtothejob
description, occasionally exceeded 50 pounds). He contends that

according to Cotton’s unsupported estimate, the heaviest item — a

propane tank - was40 pounds. However, he has not established the
actualweightofthepropanetankor providedany supportforCotton’s
guess. Suchspeculationcannotdefeatsummaryjudgment. Seee.g.
Lexington Ins. Co. v. Western Pa. Hosp. ,423 F.3d 318, 333 (3d Cir.

2005) (finding witness’ testimony that she “touched on” matter at
conference but had no specific recollection about it was too
speculative to defeat summary judgment on issue of whether she had
given notice to defendant at time of conference). Moreover,

Plaintiff has failed to establish the significance of this

distinction. He has notcited any medical evidence showing that he

could lift even this lesser amount. Thus, even if Plaintiff had

supported Cotton’s testimony thatthe heaviestitem he wasrequired
to lift was 40 pounds , he has failed to show the probative value of
this fact.

Next, PlaintiffcitestoCotton’stestimonythatPlaintiffonly
complainedonceaboutperformingajobdutybecauseofpain. (Pl.’s
Opp. Br. 12.) This ignores the fact that subsequent to his time

workingwith Cotton, Plaintiff’'spainbecame sounmanageablethathe
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took an entire year of disability leave to seek treatment for this

problem. Cotton’s assessment was therefore clearly outdated.

Plaintiff also submits that Dr. Introcaso’s examination of him

was “entirely defective” under Anderson v. Exxon Company, USA , 446

A.2d 486, 496 (N.J. 1982), because it “lacks the necessary depth
required under New Jersey law to justify job disqualification.”

(Pl.’s Opp. Br. 12.) The Court finds Plaintiff’s reliance on

Anderson misplaced. ! In Anderson , the orthopedic doctor who
11 Although Plaintiff'sargumentdoesnotrelyon Jansen , theCourtnot esthatthis
case is also distinguishable. In Jansen , the employer fired the plaintiff, an

epileptic, from his job as a butcher. 541 A.2d 682. After suffering a seizure
atwork,thestoremanagertoldtheplaintiffnottoreturnwithoutadoctor’slette

of approval. The plaintiff returned to work after producing a note from his

treating neurologist stating that his seizures had been under fair control on
medication,thathehadincreasedthemedicationandexpectedtobeabletoachieve
betterseizurecontrolinthefuture. Id. at685. Aftertheplaintiff'scoworkers
complained that they feared for their safety - asaresultofcertains tatements
made by the plaintiff - the employer arranged for medical examinations by a
psychiatrist and a neurosurgeon. Id. at685. The psychiatrist considered it
“risky and dangerous” for someone with the plaintiff's neurological problems to
workasameatcutter. Id.  Theneurosurgeondeterminedthat“suchpatients”with
epilepsy “needto be protected, as well as other people, from the effects of such
seizures,”and"“thereforeanyoccupationalactivity[includingthejobofbutcher]

in which the patient might injure himself or others, were he to have a seizure,

should be avoided.” Id. at685 -86. Relying onthese two doctor’'s reports, the
employer terminated the plaintiff's employment. The plaintiff subsequently
obtained letters from three physicians certifying that given the specific
circumstancesofhiscondition, hecouldworkasameatcutterwithoutendangering

himself or others. Id. at686. Nonetheless, the employer refused to reinstate

him. Thetrial courtdismissed his claimfor discrimination aftertrial, and the

Appellate Division affirmed. Id.  Inreversing this decision, the New Jersey
SupremeCourtfoundthatneithercourtbelowhadaddressedwhetherfutures eizures
- eveniftheiroccurrencewasreasonablyprobable - wereactually likelyto result
in harm to the plaintiff orhisco -employees . Id. at687. The Supreme Court

determined that the trial court erred by failing to distinguish between the risk

of a future seizure and the risk of future injury, noting that “[tlhe assumption

that every epileptic who suffers a seizure is a danger to himself or to others

reflects the prejudice that the [LAD] seeks to prevent.” Id. at 689 (citation
omitted). TheCourtcitedtotheplaintiffsmedicalexpertswhostatedthat“even
ifheweretosufferanother seizure atwork, it probably would notresultinharm

to him or others.” Id.  The Court concluded that “[ijn the absence of expert
testimonylinkingthelikelihood ofaseizuretothelikelihood of harm, the lower
courtsshouldnothaveassumedthat[plaintifflwasunabletoworkasameatcutter

without materially enhancing the risk of harm to himself or others.” Id. at689.
This case is distinguishable. Here, the Defendant’s decision to terminate

Plaintiff relied on an individualized assessment of his back, neck, and shoulder

27



reviewed an applicant during a pre-employment medical examination

rejected the plaintiff based on only two items: (1) the pl aintiff's
selfreportingthathehadhadabackoperationovertenyearsearlier,
and(2)abasicphysicalexamwhereinplaintiffhadtoraisehishands

and bend over and touch his toes. Anderson , 446 A.2d at 489 . The
physician provided a cursory report in which he “marked the square
on[plaintiff'simedicalreportindicatingthattheapplicanthadan

abnormal spine and back, and that [plaintiff] was ‘not recommended
foremployment.™ Id. at489. Thephysicianinformedtheplaintiff
“hecouldnotbehiredbecauseofhispreviousbackoperationandthat

people with back problems would not be hired.” Id. ___ Plaintiff
challenged his disqualification, producing his treating orthopedic

surgeon, who testified that Plaintiff had made a good recovery from

his surgery, enabling him to resume strenuous delivery jobs for at

leasteight years prior tothis . Id.  at489 . T hecourtfoundthat

the employer did not “reasonably arrive” at its opinion that the
applicantcouldnotdothejob,notingthat the physician’sass essment
on which it relied was “unreasonable and arbitrary.” Id. __at502.

The court also acknowledged, however:

injuries - which had already caused him to take a one - year leave for disability
— and the probability that these injuries would cause further harm to Plaintiff

and put the safety of others atrisk. Specifically, Dr. Introcaso’s assessment

concluded that Plaintiff faced a “significant risk” that the physical demands of
thejobwouldcausehisdischerniationstoworsenandleadtodegeneratio n. See,
supra , Partl. Additionally, he found that since Plaintiff's pain necessitated
treatmentwithnarcoticssuchasVicoprofen,whichreducesalertness, hewould put

others and himself at risk by resuming the safety sensitive job of forklift

operator . Id.  Unlike the employer in Jansen , here, the Defendant did not
terminate Plaintiff merely because of his disability, but because his injuries

would significantly increase the risk of harm to himself and others.
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The employer hasthe legal liberty to reject an applicant
as long as it has reasonably arrived at its opinion that
the applicant is unqualified for the job. . . .

“ [AlJnemployer who rejects a job applicant not because of
his handicap per se but because of an opinion, reasonably
arrived at, that the handicap precludes adequate job
performance, cannot and should not be found in violation
of the Law Against Discrimination.” . . .

Nothinginthecourt’'sdecisionprecludesanemployerfrom
establishing that under appropriate circumstances
reliance on an informed medical opinion justifies a
decision to deny employment.

Anderson , 446 A.2d at 496, 502 (quoting Panettieri v. C.V. Hill

Refrigeration ,388A.2d630,637 - 38(N.J.Super.Ct.App.Div.1978)).

Unlike the cursory examination in Anderson , Dr. Introcaso
conducted an in depth, individualized assessment of Plaintiff. He
reviewed the relevant medical records and MRI’s, and discussed
Plaintiff'shistorywithhim,including histreatmentwithnarcotics

Notably, Plaintiffinformed him he was treating with Vicoprofen and

hadappliedforlong - termdisability benefits. See,supra ,Partl.
Dr. Introc aso then performed an examination focused on Plaintiff's
shoulder,neck, andbackproblems . See ,supra ,Partl. Althoughhe

didnotspecificallyrecallgivingthisexamwhenhetestifiedathis
deposition hearing more than three years later, Dr. Introcaso could

infer what the exam involved based on his notes:

We would have had him bend forward . . . so you have full range
of motion of his lumbar spine. We would have tapped on his
reflexesofhisknees,hisbiceps,tricepsandbacksofhisheels
tosaytheyweresymmetricandreactive. Wouldhaveliftedhis
legstoseethathedid, had anegative straightlegraise, and
would have palpated overthe back of his neck to determine that
he was tender over that area at the back of his neck.
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(IntrocasoDep.1 7:14- 18:3,Def.’'sEx.S.) Dr.Introcaso foundthat
Plaintiffhad“fullrange of motionofthelumbarspine,”deeptendon

reflexes that were “two plus symmetrical,” a“negative straightleg
raise,”andtendernessover hislowerneck. Id.  Thisexamination,
which was tailored to Plaintiff's injuries, along with Dr.

Introcaso’s review of the relevant job description and Plaintiff's

medical history, and his discussion with Plaintiff regarding his

conditions, was a far cry from the cursory examination rejected by

the court in Anderson . See ,supra ,Partl. The Court therefore

dismisses this argument.
For the foregoing reasons, the Court finds that Defendant
reasonably arrived at its decision to terminate Plaintiff. No
genuine dispute of material fact exists astothis matter. Indeed,
therecordisdevoidofanyevidence ofimproperdiscrimination. It
is clearthat Defendant ’sdecisiontodischarge Plaintiff was based
onits  well-informed conclusion that he was incapable of performing
theworkandwouldendangerhimselfandothersifgiventhe position

Defendant’s motion for summary judgment is therefore granted.

2. Failure-to-Accommodate Claim

| nhisopposition papers, Plaintiff for the firsttime appears
to assert a LAD claim for failure to accommodate his disability.
(Pl.’s Opp. Br. 14.) Plaintiff argues that Defendant denied him a

reasonable accommodation by failing to ask him if he wanted such an
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accommodation whenhesoughtreinstatementin August2006 . Although

Plaintiff'soppositionpapersdonot operatetoamendhisComplaint,

the Court notes, in an abundance of caution, that such an amendment

would be futile for the following reasons.
UndertheLAD,anemployer‘mustmakeareasonableaccommodation

to the limitations of a [handicapped] employee or applicant . . .

unless the employer can demonstrate that the accommodation would

impose an undue hardship on the operation of its business.” N.J.

Admin. Code 13:13  -2.5(b); seealso Potentev. Cnty. of Hudson , 900
A.2d 787,791 (N.J. 2006); Mickens v. Lowe’s Corp., Inc. , Civ. No.
07-6148 , 2009 WL 4911952, *3 (D.N.J. Dec. 14, 2009) (citing Soules
v. Mt. Holiness Memorial Park , 808 A.2d 863 (N.J. Super. Ct. App.

2002). New Jersey courts have recognized an interactive process of

arriving at a reasonable accommodation for a disabled employee.

Jonesv. Aluminum Shapes, Inc. ,772A.2d34,41(N.J.Super.Ct. App.

Div. 2001). Adisabled employee can show that his employer failed
to participate in this interactive process by demonstrating that:
Q) The employer knew about the employee’s disability;

(2) Theemployeerequestedaccommodationorassistanceforhis

disability ;

(3) Theemployerdidnotmakeagoodfaithefforttoassistthe
employee in seeking accommodation; and

(4)  Theemployee could have been reasonably accomm odated but
for the employer’s lack of good faith.
Jones , 772 A.2d at41 (emphasis added) ; Tynanv. Vicinage , 798 A.2d
648 (N.J. Super. Ct. App. Div. 2002) . The employee must make clear
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that he wants assistance for his disability either by “direct

communication or other appropriate means.” Colwell v. Rite Aid

Corp. , 602 F.3d 495, 506 - 07 (3d Cir. 2010) (citing Conneen v. MBNA

Am.Bank,N.A.  ,334F.3d318,332(3dCir.2003)). “Theemployermust

haveenoughinformationtoknowofboththedisabilityandde sirefor
an accommodation, or circumstances must at least be sufficient to

cause areasonable employer to make appropriate inquiries aboutthe

possible need foranaccommodation.” Id. Thelawdoes notrequire
any magic wordstorequestanaccommodation — indeed, itneed notbe
in writing or even use the phrase “reasonable accommodation” - the

employee must  simply make clear that he desires assistance for his
disability. Tynan , 798 A.2d at 657 (citations omitted); see also
Colwell , 602 F.3d at 506-07.

Here, Plaintiff neither pled reasonable accommodation nor

requestedanysuchaccommodationfromDefendant,asthelawrequires.

See Viscik v. Fowler Equipment Co. , 800 A.2d 826, 837 (N.J. 2002).
The record reflects that Plaintiff never indicated that he desired
suchassistanceinanyway. Indeed,Plaintiffdoesnotevennow claim

he wanted a reasonable accommodation at the time he requested

reinstatement orthathe couldhave performedthe duties of forklift

operator with such accommodation. (Pl.’s Opp. Br. 14-15.) He

merely argues that Defendant should have inquired into the matter.
Defendant, however, had no notice that Plaintiff sought such

assistance. Since Plaintiff had never previously hesitated to

32



requestsuchaccommodations, and Defendanthad al ways grantedthem
DefendanthadnoreasontothinkthatPlaintiffwouldnotexpresshis
desire foraccommodation as he had doneinthe past. 12 Accordingly,
Defendantcannotnowbefaultedforfailingtooffersomething,which
Plaintiff never requested.
Furthermore, Defendant had no duty to offer a reasonable
accommodation, since it properly determined that Plaintiff was
physically unable to perform the duties of forklift operator, even
with an accommodation. See ~ supra .

3. Race and Age Discrimination Claims

The Complaint also asserts claims for race and age
discrimination under the LAD. Defendant moves to dismiss these
claims,arguingthatPlaintiffhasnotproducedanyevidence showing
that he was discharged due to his race or age. Plaintiff did not
oppose this motion and thus appears to have conceded Defendant’s
arguments. Accordingly, the Court finds summary judgment

appropriate and dismisses these claims. See ,e.g. , Marleyv. Cort

Furniture Rental Corp. , Civ. No. 06-4926, 2008 WL 4066345, *2 n.3

(D.N.J. Aug. 26, 2008) (granting unopposed summary judgment motion

as to plaintiff's race discrimination claims for demotion and

12 ForthefouryearspriortoPlaintif f'sdischarge,Plaintiffmadenumerous
requestsforaccommodation,allofwhichDefendantgranted. Between2002and2005,
Defendant granted Plaintiff's request to seek medical treatment during working
hours,evenwhensuchtreatmentrequiredleavesofabsencefordaysatatime. See,
supra ,Partl. AtPlaintiff'srequest,DefendantpermittedPlaintifftoworkwith
significant restrictions on the weight he was required to lift, push and pull.

Defendant also accommodated a requested prohibition on overtim e work as well as
certaintasks,suchasdiggingandshoveling. Id.  Despitetheseaccommodations,
Plaintiff'sback,neck,andshouldercomplaintsintensified,andin2005,Defendant

granted Plaintiff's request for a long - term leave of absence. Id.
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disparate pay).

B. Workers’ Compensation Retaliation Claim

Plaintiff also alleges that he was fired in retaliation for
br ingingaworkers’compensationclaim. Defendantmoves forsummary
judgmenton thisclaimonthegroundsthatPlaintiffhasnotprovided
anysupportfor it andhasfailedtoestablishtherequisitecausation
betweenhis  workers’compensation claimandhis discharge. Indeed,
Plaintiff testified that he did not recall whether he had made a
workers’ compensation claim. (Pl.’s Dep. 198:3-8.) When asked
directlywhatfactssupportedthisclaim, hetestified,“I’'mnotsure
of the facts. . .. | just have some feeling towards me that | felt
that was the reason.” (Pl.’s Dep. 202:7-13.) Plaintiff did not
oppose this motion, and the Court thus deems Defendant’s arguments
undisputedandsummaryjudgmentthereforeappropriate. See Marley
2008 WL 4066345, *2 n.3.

C. Evidentiary Issues

Plaintiff assertsthatallofthe exhibitssubmittedinsupport
of Defendant’s motion are inadmissible because they cannot be
properlyauthenticatedbycounselandarebarredbythehearsayrule

(Pl.’s Opp. Br. 16.) 13

13 T he Courtnotesthatboth parties originally filed exhibits in support of their

motion paperswithoutany declaration astotheirauthenticity orany description
identifying their contents. Plaintiff's exhibits, forexample, were notlabeled

and consisted ofunnamed depositiontranscripts, which began in the middle of the
deposition,lackedanycoverpageidentifyingthe deponentordate, andlacked any
declaration of authenticity. The Court permitted the parties an opportunity to
correctthiserrorandproperlyauthenticatetheirexhibits,whichtheydid. [Dkt.
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1. Authentication

Regarding the authentication issue, Plaintiff only excludes
from his sweeping allegation his own deposition, the depositions of
Dr.Calzaretto,Dr.Introcaso,andDr.Padula,andthemedicalrecords
produced by these doctors and authenticated by them in their
depositions. Notably, Plaintiff has not identified any specific

exhibit or portion of an exhibit to which he objects.

Defendant helpfullyprovideda listof itsexhibits Jidentif ying
thesourceandbasisforauthentication ofeach. Sincet hisOpinion
reliesonlyon onedisputed exhibit - ExhibitV (aone - page“Request

for Accommodation” form, whichwas purportedly completed and signed
by Plaintiff on March 10, 2005) - the Court limits its analysis to

that exhibit.

Defendant has satisfied the minimal requirements for
authenticationunderFederalRuleofEvidence901(a),which provides:
The requirement of authentication or identification as a
condition precedent to admissibility is satisfied by
evidence sufficient to support a finding that the matter
in question is what its proponent claims.
TheThirdCircuithasrepeatedlystressedthat “[t] heburdenofproof

for authentication is slight.” Lexington Ins. Co. v. Western Pa.

Hosp. , 423 F.3d 318, 328 (3d Cir. 2005) (quoting McQueeney V.

Wilmington Trust Co. , 779 F.2d 916, 928 (3d Cir. 1985) and Link v.
Mercedes- BenzofN.Am. ,788F.2d918,927(3dCir.1986)). “Allthat
Ent. 26.]
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is required is a foundation from which the fact-finder could
legitimatelyinferthatthe evidenceiswhatthe proponentclaimsit
to be.” McQueeney , 779 F.2d at 928 (citations and quotations
omitted).

The showing of authenticity is not on a par with more

technical evidentiary rules, such as hearsay exceptions,
governing admissibility. Rather, there need be only a

primafacia showing , tothe court, of authenticity, nota

full argument on admissibility

Lexington ,423F.3dat329(emphasisinoriginal) (quoting Link ,788
F.2d at 928). Circumstantial evidence may suf fice to authenticate
adocument. McQueeney, 779 F.2d at 928. For example, courts have
foundthatthe appearance,contents,andsubstanceofadocument tend
to support its authenticity. Id. __ (citing Fed. R. Evid. 901(b)(4)
(“[a]ppearances, contents, substance, internal patterns, or other

distinctive characteristics, taken in conjunction with

circumstances” may establish authenticity)). The fact that a
documentwasproducedbytheopposingsideinresponsetoanexplicit

discovery request also tendsto prove the document’s authenticity.

McQueeney, 779F.2dat92 9( “[T]hefactthatthecopieswereproduced

by the plaintiffin answer to an explicit discovery request for his

Sea Service Records, while not dispositive on the issue of

authentication,issurelyprobative.”);Burgessv.PremierCorp. A27

F.2d 826, 835-36 (9th Cir. 1984) (holding that evidence found in
defendant’s warehouse was adequately authenticated simply by its

being found there).
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The Court finds that Defendant has properly authenticated

ExhibitV. First,ithas anofficialappearance. Itsheadingreads:

Request for Accommodation
(To be conpl eted by enpl oyee)

The answers to the form questions indicate that Plaintiff filled it

out himself. In response to the first question, asking the

applicant’s name, the answer reads “Brett Sunkett”. Next, the

applicantwrote that heworks atthe “Delair, NJ” facility, held the

position of “Fork Lift Operator” and suffered from “BACK, NECK,
SHOULDERANDHIPPAIN". (Def.’sEx.V(c apitalization inoriginal).)
Inresponsetoasubsequentquestionaskingtheapplicanttolistthe

“specificfunctions, duties, ortasks” ofhisjob , whichhebelieved
he couldnotdobecause of amedical condition, the applicantwrote:

“‘SHOVELING, DIGGING AND HEAVY LIFTING AND OPERATING FORKLIFT FOR

EXTENDED LENGHOFTIME.” Inresponse tothe nextquestion, asking

how long the applicant expe ct edthis medical condition to limit his
abilitytofullyperformhisjob, the applicantresponded“UNKNOWN.”
Thelastquestionaskedforsuggestionsthatmayenableorassi stthe

applicant in performing the job functions with which he had

difficulty. The handwritten response reads: “AS LONG AS THESE
INJURIES EXIST, | HAVE NO SUGGESTIONS. No shoveling, digging, or
heavy lifting.” Plaintiff’s initials are written next to this

sentence as “B$”, with the “S” - presumably for “Sunkett” - written
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asadollarsign. Plaintiff'ssignatureanddate arewrittenonthe

last line of the form.

Theappearance, substance,andcontentofthisform reflectits
authenticity. Plaintiff’'ssy mptomsofpainandreporteddifficulty
withthevariousdutiesofhisjobaslistedontheform areconsistent
withtherestoftherecord. See,supra_,Partl. Notably,Plaintiff
producedthisformtoDefendantindiscoveryandhas not providedthe

Court withanyreasontoquestionitsauthenticity.(Def.’sReplyBr.
3-9, Dkt. Ent. 33.) Accordingly, the Court finds that there is a
sufficient foundation for a jury to determine that this documentis

what it purports to be. See McQueeney , 779 F.2d at 929

(circumstantial evidence easily established authenticity where
document’s contents supported such authenticity, opposing side had
produceddocumentinresponsetoexplicitdiscoveryrequestforsuch

records, and information in document was not widely held).

2. Hearsay

Plaintiff's hearsay argument consists of one conclusory
sentence: “the documents presented by defendant constitute hearsay,
and often hearsaywithin hearsay .7 (Pl’'sOpp.Br.16.) Plaintiff
hasfailedtoidentify theoffendingdocumentsorcite toanyspecific
instances of hearsay. The Court will not expend its limited

resourcesrootingaboutthec aselawandthe parties briefsto make

Plaintiff's case for him. See Reevesv.Mahoney ,Civ.No.09 -2665,
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2011 WL 883214, *5 (quoting Feliciano v. City of Philadelphia , No.

96-cv- 6149, 1997 WL 59325 at *5 (E.D. Pa Feb. 11, 1997) and United

States v. Dunkel , 927 F.2d 955, 956 (7th Cir.1991)). As a general

matter ,theCourtnotesthatmedicalrecordsoftreatinghealthcare
providers are typically admissible under the business records

exception to the hearsay rule. See ,e.g. ,OBrienv. Int'l Bus.

Machines,Inc. ,Civ.No. 06-4864 ,2009WL806541,*5n.10(D.N.J.Mar.

27, 2009); Tenney v. City of Allentown , Civ. No. 03-3471, 2004 WL

2755538, *1(E.D.Pa .Nov. 30, 2004) (citing Fed. R. Evid. 803(6);

Clemmons v. Delo , 177 F.3d 680, 685 (8th Cir. 1999) (en banc ).

Plaintiff has neither disputed that the relevant medical providers
treated him for his injuries during this time period nor that they
evaluated him on the dates reflected in their records. The Court
further notes that to the extent Defendant relied on any documents
in deciding to terminate him, such documents are admissible to
demonstratethestateofmindofDefendant’spersonnelinmakingthat
decision, a critical factor in employment discrimination cases.

See,e.g. , Hardiev.Cotter&Co. ,849F.2d1097,1101(8thCir. 1988)

(holding that documents were properly admitted to establish
plaintiff'ssupervisors’understandingofthecircumstancese xisting

atthetimeofhisdischarge ); Jonesv.Univ.ofPa. ,Civ.No. 00-2695,

2003 WL 21652083, *4 n.3 (E.D. Pa. Mar. 20, 2003) (“[S]o long as
complaints received by an employer are offered to show the state of

mind ofthe employer (acrucialfactorindiscrimination cases),and
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notofferedtoprovethetruthofthematterasserted,suchcomplaints

do not constitute hearsay.”)

As for Exhibit V, itis a form completed by Plaintiff himself
andtherefore admissible. Fed.R.Evid.801(d)(2); United Statesv.
Fleming ,287Fed.Appx.150,154(3dCir.2008),cert.den’d ,129S.Ct.
477 (2008).

V. CONCLUSION
For the foregoing reasons, Defendant’s motion for summary

judgment is granted. An appropriate Order shall issue herewith.

Dated: December 21, 2011 s/Renée Marie Bumb

RENEE MARIE BUMB
United States District Judge
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