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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY
CAMDEN VICINAGE

BRADLEY MANN, et al.,

Plaintiffs,
Civil No. 09-1062 (RBK/AMD)
V.
OPINION
TD BANK, N.A., et al.,

Defendants.

KUGLER, United States Birict Judge:

Before the Court is Plaintiffs’ motion for class certification pursuant to Federal Rule of
Civil Procedure 23 (Doc. No. 46). Plaintiffs claim that Defendants TD Bank, N.A. (“TD Bank”)
and Commerce Bank, N.A. (“Commerce”) failed t@qdately disclose to consumers that their
prepaid VISA gift cards araubject to a $2.50 monthly “dormanéee” beginning one year after
a card’s date of purchase. They also cldiat Defendants mislead consumers by advertizing
their cards as “free” despite imposing the dormydee. Plaintiffs assert class claims for
violation of the New Jersey Consumer Fraud (“NJCFA”), breach of contract, and unjust
enrichment. They define the putative class ddNew Jersey persons entities who purchased
or received . . . gift cards on which dormancy fees were assessed . . ..” (Pl Br. at 16).

The Court denies Plaintiffs’ motion falass certification. To succeed on any of
Plaintiffs’ three causes of actioRlaintiffs must prove that ¢ members held their cards at a
time when Defendants actuallysassed fees to those carddthough Defendants’ records

identify people who purchased cards that iredidlormancy fees, giftacd recipients are not
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required to register their card$hus, there is no systematic way to determine who actually held
cards at a time when those cards incurred dormiesy In other wordshere is no feasible

way to determine class membership. The Ceorild have to hear acdotal evidence from

each prospective class member and determinene@hbée or she could be credibly linked to a
card at a time when the card incurred a dormé&eey Consequently, &htiffs’ putative class

fails Rule 23(b)’s predominance and superioriguieements. The named Plaintiffs also fail to
gualify as adequate and typicahss representatives umdRule 23(a) because none of them have
proven, by a preponderance of the evidence, thatttieyselves held cards at a time when those
cards incurred dormancy fees. Plaintiffs’ putatolass does not satisfy the requirements for
certification.

l. FACTUAL BACKGROUND

A. Defendants’ Gift Card Program

Defendants issue credit-card sgiét cards. The cards are embossed with the VISA logo.
Holders of the gift cards can use them t&kenpurchases anywhetteat VISA cards are
accepted. All cards display a “Good-Thru” datethe front of the card, and come with a
separate document that explaapplicable terms and condition€ommerce began to issue the
cards in 2004. In May 2008, TD Bank succeeded Commerce by merger. After May 2008, TD
Bank continued to issue thensa or similar gift cards.

Defendants have never chargegauachase-price for the gifards. Customers can obtain
them simply by selecting the amount of credéythvould like to place on the card, and giving
Defendants that amount. In exchange, Defendssite a gift card credited with the full amount
they received from the customer. The cardslayeiever, subject to caiih fees and charges,

which Defendants assess against the credit placedch card. Atissue in this case is the so-



called “dormancy fee.” A card begins to inecononthly dormancy fees if is inactive for a
certain period. The monthly fee on mosBafendants’ cards was $2.50 beginning in the
thirteenth month after the date the card was purchased.

Defendants maintain a registration aratking system regarding gift cardBecause
gifts cards can be purchased only by bank account holders, Defendantentify purchasers of
specific cards. Defendants can also traekttansactions on a caidg¢luding the dates and
amounts of purchases and fees, by referencihier @ card purchaser’'s name or the VISA
number on the card. However, a card can be used by anyone who has possession of the card,
and, in fact, Defendants designed ttards with the intent that mivasers would give them away
to unidentified recipients. Rgxents can choose to register theard upon recipient, but they
do not need to do so in order to use their cAr@ibus, there are no consolidated records showing
if and when card-purchasersvgaheir cards away or to \wwhn they gave the cards.
Consequently, there is no systematic way émidy who actually heldards when those cards
incurred dormancy fees. To make that dateation, the Court would have to entertain
anecdotal evidence from individyalirchasers and recipientgaeding when they gifted or

obtained their cards.

! There were at least three exceptions to the general ¢oétttns dormancy fee during the relevant period. First,
Commerce did not charge a dormaneg for cards sold between January Hogtember 2005. Second, for a short
period after the merger that created TD Bank, former branches of apatiecessor of TD Bank sold TD Bank
cards with a $3.50 monthly dormancy fee that began in the seventh month after the date of purcliager Thir
cards sold in November and December of 2004, a moreklpff$2.50 was to be charged after the Good-Thru date,
rather than thirteen months after the date of purchase. Defendants claim that they did not clieegeoarthose
cards until July 20, 2006.

2 This system is operated by a third-party vendor. Defendants claim that although they can retrieve basic
information regarding gift cards, certain complex paranssarches are subject to special fees by the vendor.

% Defendants do not have any information about how many or what percentage oftthandgiare registered, and
Plaintiffs do not submit any such information.

* Even then, the Court could only use Defendants’ recordst@ymine whether a recipient actually held a card at a
time when it incurred dormancy fees if the recipient knows the card’s fourteen-digit VISA number, knows the name
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All cards issued by Defendants came in a gift.bmside the gift box is a folded greeting
card. The greeting card includes blank spaces éoptinchaser to fill in information such as
who the card is from, the recipigand the card’s value. Nowéthe greeting cards included a
space for the date of issuance. The printed tamdsconditions are in a pouch within the folded
greeting card. They appear afiour-inch by three-inch card’he terms and conditions did not
address the dormancy fee until after 2005. rAH@05, the dormancy fees provision was generic
and did not convey each card’s issuance date. githcard itself was packaged beneath the
greeting card in a papeard-carrier. From 2009, the card4oar included a list of frequently
asked questions, one of which read: “Is themathly administration feeAfter 12 months, a
fee of $2.50 per month will be deducted from ¢hed balance.” Defendants maintain a website
and toll-free number that recipients Gtess to obtain their card’s purchase date.

Plaintiffs complain that the cards’ paakng and documentation do not adequately
disclose the dormancy fee’s existence or ter8ecifically, Plaintiffscontend: (1) that
Defendants failed to conspicuously disclose to consumers the existence and terms of the
dormancy fee; and (2) the Defendants’ disclosaressubstantively deficient because neither the
cards nor the accompanying documentation cotiveylate the card was issued, i.e., the

operative date for determining when Defendants will begin to assess the fee.

of the account-holder who purchased the card, or registered the card upon recipient. ¥ittaolgitibnal
information there is no way to determine whether putategient-plaintiffs actually held card at a time when it
incurred fees.

®In support of their claims, Plaintiflsubmit expert reports from Tomas J. Norton and Michael Eric Berman.
Plaintiffs offer Norton as a banking industry expert with specialized knowledge regardirsgriy disclosure

standards. Norton concluded that the card’s packaging was insufficiently conspicuodiagehardormancy fee
because: (1) the terms and conditions are hidden in @pwetkin the folded graig card; (2) the terms and
conditions appear as 170 lines of small print on allsrard; and (3) the dormancy fee provisions are not
conspicuous relative to the other terms. Plaintiffs offenm as an expert in “human factors” associated with
advertising and consumer disclosures. Berman concludes, for many of the same reasons given by Nbeon, that t
disclosures would not have alerted the typical consumer to the dormancy fee. Berman also concludes that
Defendants failed to take adequate steps to ensure thaénggiof gift cards, who arthe intended end-users, are
notified of the card’s purchase date.
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B. Defendants’ Advertising Campaign

Defendants aggressively marketbdir gift cards. Plaintiffelaim that this marketing
was deceptive. They point to four of Defendants’ in-store posters. The first poster says: “FREE
Gift Cards” and shows a picture of a gift cafvo of the posters say, among other things, “The
Perfect Gift! FREE!” The last poster lists thiifethe cards’ features, including that they are
“FREE”. All four posters include, in smallipt at the bottom, “[Bank&ccount required. No
purchase fee®

Defendants respond that the word “free” was expressly qualified and intended to convey
only that, unlike other banks, Defgants do not charge an up-frgnirchase fee for their gift
cards. Defendants also claim tRdaintiffs’ argument rests on awdsolated in-store posters and
that Defendants’ advertising campaign as a ehas not deceptive. For example, Defendants
note that their newspaper advertisements nesed the word “free” without qualification, but
instead stated “no purchase fee” or “free to purchase.” Defendants also note that although
Commerce issued a press release in January 28tgghat its cards had “no fees,” the then-
existing terms and conditions did not impose agsf Defendants’ traimj materials include an
exhortation that customer sesgirepresentatives explain tthermancy fee to customers and
impress upon customers the importance ofengirig the terms and conditions. Defendants
further claim that they have alysencouraged customers to stgr their gift cards and that

registration informs a customer tbie card’s purchase date.

® Both of Plaintiffs’ exper conclude that Defendants’ advertisingenials are misleading because they fail to
adequately apprise consum@f the dormancy fee.



C. Named Plaintiffs

There are three named Plaintiffs. Each Rifiiseeks to be a cts representative.

1. Angelo Capizzi

Capizzi is a Pennsylvania residén€apizzi admits that he did not purchase any gift
cards from Defendants within New Jersey. ddatends, however, that between 2004 and 2008
he received various gift cards New Jersey from individualsho purchased the cards in New
Jersey® Capizzi does not recadkperiencing any trouble makipgrrchases with any of the
cards, nor does he recall whether Defendantsasssssed any dormancy fees against any of his
cards. Capizzi did not register any of thedsaaind he does not know the card numbers. Thus,
there is no way to determine whether Defendangs assessed any dormgriees against any of
Capizzi's card$. Capizzi remembers the in-store postaescribing the cards as “No-fee, no-
cost gift cards.” (Capzi Dep. at 27:13).

2. Bradley Mann

Mann has lived in New Jersey since aisie2005. On November 22, 2008, he purchased
two $25 gift cards from a TD Bank branch insEBrunswick, New Jersey. Mann testified that
he gave both cards to his wife that she could use them for halidor birthday dis. His wife
testified that she gave the caaisgifts but does not rememlveno she gave them to. Her
testimony is not clear regarding when she gheen away, but her testony suggests that she

gave them away during the 2008 holiday seastoréeither card wuld have incurred any

"He has lived in Pennsylvania since 2001. He isstegid to vote in Pennsylvania and holds a Pennsylvania
driver’s license. His family owns a beach house in New Jersey, but he is not the owner of record.

8 Capizzi holds an account with TD Bank and he purchased two cards from TD Bank in Pennsylvania. Plaintiffs
assert that these cards are irrelevaftdpizzi’s claims in this action becausis claims are based entirely upon his
receipt of cards as gifts within New Jersey.

° Capizzi identifies only one of the people that gave ¢ands in New Jersey, Harry Smith. Neither Plaintiffs nor
Defendants present any evidence regardiards purchased by Mr. Smith.
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dormancy fees. Defendants’ records show tlegther card was registered and no purchases
were ever made with either card. As of May 27, 2010, Defendants had assessed $15 in fees
against each card. Before purchasing the twoscddnn remembers seeing the in-store posters
advertising the cards as well @swspaper advertisements.

3. Nikunj Bulsara

Bulsara is a New Jersey residehte holds two cards that higlfi@r gave to him as gifts.
Bulsara kept the cards and Defendants were therefde to trace the acity on the cards. The
Defendants’ records confirm thBulsara’s father, Thakor Bulsara, purchased both cards on
December 18, 2007 from a TD Bank branckdison, New Jersey. Each card was initially
credited with $25.

Bulsara claims that his father gave him ohé¢he cards as a bimtiay gift on October 19,
2009. Defendants’ records shovatlhis card was never usadd that its value was fully
depleted by dormancy fees on October 1, 2009 +&&ulsara received it from his father.
Bulsara does not recall when lfagher gave him the second cafdefendants’ records show that
the second card was used three times in December 2008 to buy items totaling $10.46. The card
was not used thereafter, andriggnaining balance of $14.56 wadapleted by dormancy fees as
of June 1, 2009. Both cards contained a dssoi® stating that the bank would assess a
dormancy fee on the thirteenth month afterdael’s purchase. Ne#h card contained a
statement regarding the card’s actual purchase @atisara did not purchase any cards himself.
He remembers seeing Defendants’ in-sfmrsters advertising the cards.
. THE PUTATIVE CLASS AND ITS CAUSES OF ACTION

Plaintiffs move to certify the following clas “All New Jersey persons and entities who

purchased or received Commerce Bank, N.A. or TD Bank N.A. gift cards on which dormancy



fees were assessed from 2004 topttesent.” (PI. Br. at 16). lineir reply brief, Plaintiffs
suggest two subclasses. The first subclassdniaalude “gift card regients on whose cards
defendants assessed fees.” (PpIR8r. at 22). “The second subss would consist of gift card
purchasers who, for whatever reasoever gifted their cards, or whose recipients have assigned
their rights back to this claim.”_(Id.

Plaintiffs assert three causesaation on behalf of the putatietass: (1) violations of the
NJCFA; (2) breach of contract; and (3) unjust@ment. Because class certification requires
the Court to forecast evidentiargiges associated with class adpadion of Plaintiffs’ claims, In

re Hydrogen Peroxide Antitrust Litigh52 F.3d 305, 311 (3d Cir. 2008), it is necessary to first

identify exactly what Plaintiffs have to prot@ each of their claims. The Court therefore
discusses the legal elements for Plaintiffs’rasibefore analyzing whether those claims are
appropriate for class adjudiaat in this case.
A. Plaintiffs’ NJCFA Claim
The NJCFA “provides relief to consursdrom ‘fraudulent praates in the market

place.” Lee v. Carter-Reed Co., L.L,@Mo. A-38, 2010 N.J. LEXIS 951, at *39-42 (N.J. Sept.

30, 2010) (quoting Furst ¥instein Moomjy, InG.860 A.2d 435, 441-42 (N.J. 2004)). “Because

it is ‘remedial legislation,’” the [NJ]JCFA is ‘cotrsie[d] liberally to accomplish its broad purpose
of safeguarding the public.”_lct *42 (quoting Furst860 A.2d at 435). To succeed on a
NJCFA claim, a plaintiff must prove: (Linlawful conduct by the defendant; (2) an
ascertainable loss by the plaintiff; and (3) asa relationship betwedhe unlawful conduct and

the ascertainable loss. Bosland v. Warnock Dodge,96d.A.2d 741, 749 (N.J. 2009). An

unlawful practice under the NJCFA is “any unsoionable commerciglractice, deception,

fraud, false pretense, false promise, [or] misregméation . . . in connection with the sale or



advertisement of any merchandise.” N.J.S.A858h: Merchandise includes “any objects, wares,
goods, commodities, services or anything offeredctdy®r indirectly tothe public for sale.”
N.J.S.A. 56:8-1.

The first element of Plaintiffs’ NJCFA claiis not in dispute. The NJCFA clearly
applies to deceptive advertisiagd misleading disclosures regagigift cards. However, the
parties contest exactly what Plaintiffs mustye regarding the NJCF8&’ascertainable-loss and
causation elements. Defendants claim that Rfsimhust prove that they incurred dormancy
fees because of the allegedly misleading disckssand not some other cause. For example, a
cardholder may have incurred dormaifiegs because he or she lospurposefully discarded the
card, not because he or she was unaware oé#se fPlaintiffs respond that the NJCFA does not
require them to prove that theglied on Defendants’ misrepresdidas. Plaintiffs also suggest
that if Defendants assessed a dormancydgenst a card, both the card’s purchaser and
subsequent recipients suffered an ascertaiasdesimply by virtue ofiolding a card that is
subject to Defendants’ meshding disclosures.

For the reasons discussed below, the Court timalisto establish ascertainable loss under
the NJCFA, Plaintiffs must prove that a cardurred a dormancy fee at a time when the
purchaser or recipient actually held the cardgd®éing causation, the Cadinds that Plaintiffs
are entitled to a class-wide caugeesumption regarding their thgahat Defendants’ gift-card
packaging was defective, but they are not extitb a class-wide causal presumption regarding
their misleading advertising theory. To ddish causation on their misleading advertising
theory, Plaintiffs must provihat individual cardholders actlly encountered the allegedly

misleading advertising.



1. Ascertainable Loss under the NJCFA
Under the NJCFA, “[a]n ascertainable loss Iess that is ‘quantifiable or measurable’; it

is not ‘hypotheticabr illusory.” Lee 2010 N.J. LEXIS 951, at *39-42 (quoting Thiedemann v.

Mercedes-Benz USA, LLB72 A.2d 783, 792-93 (N.J. 2005)}Ylere inconvenience to a

consumer is not enough to demonstrate asoatié loss, and New Jesscourts have long
recognized that “non-economic damages areewiverable under tHBlJ]CFA.” Cole v.

Laughrey Funeral Hom@&69 A.2d 457, 463 (N.J. Sup. Ct. App. Div. 2005); Begins v.

DaimlerChrystler Corp.890 A.2d 997, 1002-03 (N.J. Sup. Ct. App. Div. 2006) (discussing

consumer inconvenience as insufficient faspng ascertainable loss) (citing ThiedemaBin2
A.2d at 793).

There are at least & recognized theories of ascerddile loss that may apply to
Plaintiffs’ NJCFA claim. Incases involving product misregentation, “either out-of-pocket
loss or a demonstration of lossvalue will suffice to meet the ascertainable loss hurdle . . . .”
Thiedemann872 A.2d at 792. The “out-of-pocket” thiganay include the purchase price of a
misrepresented product if the purchaskdsnot receive a refund and the seller’s
misrepresentations rendered the picicessentially worthless. Skeee 2010 N.J. LEXIS 951, at
*51-52. A “loss-in-value” theory is based orthuantifiable difference in value between the
merchandise as advertized and theanandise as delivered. Thiedema8n2 A.2d at 792
(stating that an expert may employ a “markatditions” approach to pduct value to determine
ascertainable loss). Under the third theory,;amtertainable loss” can include a nominal
overcharge for which the plaintiffs have not made a “pre-suit demardréfund.” _Bosland

964 A.2d at 751.
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Under any theory of ascertainable loss,lantiff bears the buraeof proving that the
loss is “real” and “capablef calculation.” _Thiedemani872 A.2d at 793. The plaintiff “must
proffer evidence” sufficient to “demonstrate a cagile and calculable claim of loss due to the
alleged [NJ]CFA violation.”_Id.Significantly, even undédew Jersey’s liberal class
certification rule, which may far certification more readilthan Federal Rule of Civil
Procedure 23, all class members in a NJCBA<hction for money damages must suffer their
own individual “ascertainable los$®” Lee 2010 N.J. LEXIS 951, at *51-52 (stating that each
NJCFA class member must demonstrate ascebi@ihass by showing that they remitted a non-
refunded purchase price for a product that essentially “worthless” because disclosures

thoroughly misrepresented the product); Seded Consumer Fin. Serv. Co. v. Carbg2 A.2d

7, 16 (N.J. Sup. Ct. App. Div. 200@)oting that New Jersey hdgeral rules governing class
actions”).

Applying those principles to this case, tbeurt finds that onlyhe third theory of
ascertainable loss is applicalbbePlaintiffs’ NJCFA claim. Fst, Plaintiffs cannot pursue a
purchase-price theory of ascertainable loss. Plaintiffs concede that Defendants’ never charged a
purchase price for their cards. Moreover,tianey that customers gave to Defendants in
exchange for a gift card cannot be characterézed “purchase price” within the meaning of the

NJCFA. Unlike paying a purchasdqe in exchange for a productths essentially “worthless”

10 plaintiffs cite Laufer v. U. S. Life Ins. GB96 A.2d 1101 (N.J. Sup. Ct. App. Div. 2006), for the proposition that
only class representatives need tffesuan ascertainable loss. Laufelinapposite. The court in Laufexpressly
limited its holding to class actions where the plaintiffs sought only injunctive relief on behalf of class
representatives. lét 1104. The court held that the named plaintiff could pursue injunctive relief on behalf of the
class without showing that each class menhiaer suffered an ascertainable loss. atdl111. Plaintiffs in this case
do not seek injunctive relief. They seek money damages. As such, the New Jersey Supreme Countddiagent

in Leeis dispositive. There, the plaintiffs sought monemadges on behalf of a class of product purchasers,. Lee
2010 N.J. LEXIS 951, at * 10-12. Like Plaintiffs in this case, thepleintiffs alleged thathe product’s packaging
and advertising were inaccurate. &1*49-51. The Court held that those purchasers who paid for the product and
did not receive a refunsluffered an ascertainable lossl @ualified as class members. &51. Leeaffirms the

basic principle that each class member rsuffier an ascertainable loss in orttejoin a class oplaintiffs seeking
money damages for alleged NJCFA violations.
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because of the seller’s misrepresentationsL.eee2010 N.J. LEXIS 951, *51-52 (holding that
drug was essentially “worthless” because it ditpeform the functions advertized), gift-card
purchasers do not lose a purchase price whendibiyn gift cards. Thegive Defendants a sum
of money and receive a qift card credited wiitat same amount. Even if Defendants’
misrepresented the dormancy fee’s existeand terms, simply obtaining a card from
Defendants that is credited with the same amgivein to Defendants does not give rise to an
ascertainable loss under the NJClb&cause Plaintiffs did not losey portion of the remitted
amount. They received the full amount in the faia prepaid debit card. Thus, the initial act
of obtaining a card does not,and of itself, give rise tan ascertainable loss.

Second, Plaintiffs have not presented evidesutgcient to sustain bpss-of-value theory
of ascertainable loss. Card purchasers cooildteivably argue thaven though they did not
lose a purchase price when they obtained thiicgids, they suffered a loss in value because
they thought that they were purchasingfa@card unencumbered by dormancy fees, but, in
reality, Defendants issued them adcaubject to dormancy fees. SHeeidemann872 A.2d at
792-93 (stating that purchasers may characténiie ascertainable loss as the difference in
value between the product as advertized and the product as delivered). However, if the Court
were to accept a loss-in-value theory in ttase, Plaintiffs bear the burden of presenting
evidence proving that the alleged loss-itueas real and quantifiable. Seeffman v.

Asseenontv.Com, Inc962 A.2d 532, 538 (N.J. Sup. Ct. AppvD2009). Simply asserting that

a seller harmed consumers by tricking thato purchasing misrepresented products is
insufficient to satisfy the NJCFA@scertainable-loss requirement. &1538-40. Plaintiffs
must provide some evidence of the quantity andraaifithe alleged loss-in-value; otherwise the

purported loss is not “real” and “calple of calculation.”_Theideman872 A.2d at 792-93.

12



Plaintiffs have submitted no such evidence. There is no evidence in the record quantifying the
difference in value between the product thatpasers allegedly thougtiitey were receiving,
i.e., a gift card unencumbered by any dormancy feasd the product that Defendants actually
issued, i.e., a gift card theitcurred a $2.50 monthly fee beginniog the thirteenth month after
purchasé? Thus, on the evidence currently before @mairt, Plaintiffs canot sustain a loss-in-
value theory of ascertainable loss.

Because cardholders did not pay a purchase price for their cards, and because Plaintiffs
submit no evidence to sustain adein-value theory of asceitable loss, Plaintiffs’ only
cognizable theory of ascertainable loss relaid3efendants’ assessment of dormancy fees.
Plaintiffs can demonstrate ascertainabkslaonder the NJCFA by proving that Defendants
assessed dormancy fees on particular cardsvever, because under this theory the
ascertainable loss is the actaakessment of dormancy feesydhke person holding the card at
the time of the fee suffers the loss. Pldisthave presented no evidence and no viable legal
theory for the proposition that Defendants’ asseent of dormancy fees causes a “real” and
“measurable” loss to anyone who ever held thgext card. That is, otthe record before the
Court, the Court finds no basis to conclude thatrd-purchaser suffess ascertainable loss if
he or she gives a card to a ment before the card incurs afees. Similarly, a card-recipient

does not suffer an ascertainablssdainless the card incurred fegs time when the recipient

™t is unclear from the evidence whetactly Plaintiffs allege that purches thought they were receiving when

they obtained a gift card. Plaintiffseerly assert that the dormancy fees wereadequately disclosed. Plaintiffs
concede, however, that every card corgdia “Good Thru” date on the front of the card. Thus, it seems untenable
for Plaintiffs to claim that purchasers believed the cards were valid for an indefinite duBgised on the

evidence, a reasonable interpretation of Plaintiffs’ theotlyaspurchasers believed thhgir cards would not incur
any fees or penalties before the Good Thru date.

2 The Court makes no ruling as to whether this sort of tialués possible to the requisite degree of legal certainty.
Indeed, such a valuation in this case would be complex because it would have to accoufadottthegift cards

were issued in various denominations. Presumably, the difference in value between a $500-cardwitanmay d

fee and a $500-card encumbered by a monthly dormancy fee is greater than the difference in value between two
$25-cards subject to the same conditions.
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actually held the card. To sdyisthe NJCFA's ascertainable loss requirement, Plaintiffs must
show that cardholders actually held one of Defents! cards at a time weh that particular card
incurred dormancy fees.

2. Causation under the NJCFA

To prove causation under the NJCFA, a glHimust “demonstrate that [they] suffered
an ascertainable loss ‘as a result of' the unlawful practice.; 2@%0 N.J. LEXIS 951, at *41-
42 (quoting N.J.S.A. 56:8-19). *“Causation under[tdJ]CFA is not the equivalent of reliance.”

Id. at *41-42 (citing Int’l Union of Operatingng’r Local No. 68 WeHlre Fund v. Merck & Co.

929 A.2d 1076, 1086 (N.J. 2007). Consumers do not teeestablish that they actually relied

on the unlawful practice. Sé&ennari v. Weichert Co. Realtp91 A.2d 350, 366 (N.J. 1997)

(citing N.J.A.S. 56:8-2). They merely needestablish a “causal res” between the unlawful
practice and the ascertainable loss. Id.

Regarding misleading product packagingwNkersey law recognizes a rebuttable
presumption that there iscausal relationship between defive product packaging and a

purchaser’s loss. Sddias v. Ungar’s Food Prod., In@52 F.R.D. 233 (D.N.J. 2008); Varacallo

v. Mass. Mut. Life Ins. C9.752 A.2d 807, 817 (N.J. Sup. Ct. App. Div. 2000) (finding that

prima facie evidence of NJCFA'’s causal nexus mexpént is satisfied in class action if the
purchaser of a product “was shown” the gdldly misleading material before making a
purchase). The New Jersey Supreme Courhtlcextended that presumption beyond product
packaging to include “entinmarketing schemes” if “athe representatiorabout the product are
baseless.” Le2010 N.J. LEXIS 951, at *50 (emphasis added) (“When all the representations
about the product are baselessjex of fact may infer the esal relationship between the

unlawful practice — the multiple deceptis — and the ascertainable losses”).
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This distinction between advertising ana@guct packaging is sourathd applicable in
this case. All purchasers are necessarily exposed to product packaging. Itis therefore
reasonable to require a defendant to rebuptesumption that purchasers’ losses were caused,
to some degree, by misleading packaging. Howenat all purchasers are necessarily exposed
to all statements made in an advertising cagmpalf an advertising campaign includes only
some misstatements in some advertisementsndti&ir to defendastto presume that all
purchasers’ losses were caused by those mis@iaions because some purchasers may never
have encountered the snepresentations.

In this case, Plaintiffs submit evidence in support of their dil@g#hat Defendants’
product packaging was misleading. Plaintiffs tirerefore entitled tihe causal presumption
that the allegedly misleading product packagtaused any ascertainable losses suffered by
cardholders. This is significant because, ssilBefendants present evidence sufficient to rebut
the causal presumption, Plaintiffs may estébtisusation under the NJCFA by proving only that
purchasers actually purchased cards with standard packaging.

Regarding advertising, however, Plaintitientify only a few specific in-store posters
that allegedly contain misstatements. Plf#stlo not contend, nor does the evidence suggest,
that “all representations” aboutetltards were “baseless.” Sese 2010 N.J. LEXIS 951, at
*50. For example, as Defendants correctl{enaone of their newspaper advertisements
contained the statements that Riifis allege are misleading. ThuRlaintiffs are not entitled to
a causal presumption regardingittNJCFA advertising claimPlaintiffs must show that
individual purchasers agecipients actually encountered theaific posters that Plaintiffs claim

are misleading.

13 As discussed below, that showing may be susceptible to class-wide proof.
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B. Plaintiffs’ Breach-of-Contract Claim

Plaintiffs’ breach-of-contract claim involves #& steps. First, Plaintiffs claim that the
terms providing for assessment of dormancy fees are unconscionable and therefore
unenforceable. Second, Plaintiffs claimttbecause the dormancy fee provision is
unenforceable, Defendants breached the aohby assessing the dormancy fees. Third,
Plaintiffs claim that both purchasers and recipients may assert breach-of-contract claims because
purchasers are the original parties to the@afid contract and recipients are “third party
beneficiaries” othat contract.

A breach-of-contract claim under New Jersey taquires proof of three elements: “a
valid contract, defective performance by tlefendant, and resulting damages.” Coyle v.
Englander's488 A.2d 1083, 1088 (N.J. Sup. Ct. App. Div. 1985). Courts may refuse to enforce
contract terms that are unconscionable; egfig¢erms included in contracts of adhesion

between parties of unequal bargaining powduhammad v. Cnty. Bank of Rehoboth Beach,

Del., 912 A.2d 88, 96 (N.J. 2006). In determining wWieetprovisions in aontract of adhesion
are unenforceable, New Jersey courts balancefdators: “[(1)] the subject matter of the
contract, [(2)] the parties’ rdi@e bargaining positions, [(3}he degree of economic compulsion

motivating the ‘adhering’ partynd [(4)] the public interestaffected by the contract®

Rudbart v. N. Jersey Dist. Water Supply &Gf5 A.2d 681, 687 (N.J. 1992); see dlsoter v.

Exxon Co. USA 177 F.3d 197, 207 (3d Cir. 1999) (listing “thargaining power of the parties,

the conspicuousness of the pivatunfair term, and the oppregsness and unreasonableness of

the term” as relevant factors).

4 The parties do not dispute that the gift cards wereepted to customers on a take-it-or-leave-it basis, and,
therefore, are contracts of adlwsunder New Jersey law. Seiehammad912 A.2d at 96.
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Plaintiffs are correct that Dendants’ gift cards give rige contractual obligations.
However, from the perspective of contract |#we gift cards in this case are most closely

analogous to bearer finaatinstruments._SeRrivaCash, Inc. v. Am. Express Chlo. 09-391,

2010 U.S. Dist. LEXIS 107093 (W.D. Wis. Oct.2010) (making this comparison). Ownership
and the right to enforce a bearer instrumehbdwopossession of the instrument itself. See

N.J.S.A. 12A:3-201 (describing bearestiuments); Bank of N.Y. v. RaftogianiNo. F-7356-

09, 2010 N.J. Super. Unpub. LEXIS 2316, *7-8 (Nedp. Cut. Ch. Div. June 29, 2010) (holding
that a change in possession of a bearer im&nd “transfers” the instrument and gives “the

person receiving the instrument the right téoece it”) (citing Corporacion Venezolana de

Fomento v. Vintero Sales Cor@g52 F. Supp. 1108, 1117 (S.D.N.Y. 1978)). The gift cards in

this case are a promise by the bank to make payment pursuant to stated terms on behalf of the

cardholdeyregardless of whether that is the purchasmipient, or otheauthorized card-user.
Consequently, only the authorized posses$arcard owns theredit on the card, and
purchasers who give their cards away relinquisir tiwnership in the cdts remaining credit.

Cf. Raftogianis 2010 N.J. Super. Unpub. LEXIS 2316, *7Hlding that bearer instruments can
be “both transferred and negaéd by delivery alone.”). Thu#,the bank breaches the terms
and conditions by assessing unauthorized fees adgh@sard, theardholder at the time of that
breach is the only party with a cognizable contcdaiim because he or she is the only party who
suffers damages. Sé&wyle 488 A.2d at 1088 (holding that damagee an essential element of

a breach-of-contract claim).

> The terms and conditions distributed by Commence itsitbards between November 2004 and November 2005
state that the terms apply only between Commercéthagerson who has received the Commerce Bank VISA

Gift Card.” (Decl. of Lise Moncilovich, Exs. 13-14Lommerce’s terms and conditions from November 2005 until
May 2008 state that they apply betw&dommence and: “(a) the person to whom we issue the Card; (b) the person
receiving the Card; and, (c) the persming the Card.” (Decl. of Lise Moitavich, Exs. 15-16).

The terms and conditions distributed by TD Bank witlté#teds between June 2008 and the present apply between
TD Bank and: “(a) the person to whom we issue the Gh)dhe person receivingahCard; and, (c) the person

using the Card.” (Decl. of Lise Moncilovich, Exs. 17-20).
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Plaintiffs cannot sustain thdireach-of-contract claim by sidypasserting in conclusory
terms that all purchasers and recipients of ctiralsincurred dormancy feéswve viable contract
claims. This would lead to the untenable rethdt any person who held a card at any point in
time could claim a right to recover dormancy fees deducted from the card at a time when that
person did not own the credit on the card. Bectheseredit on the card belongs exclusively to
the cardholder, only the cardholderstains damages when Defemidaassess unauthorized fees.
Thus, to succeed on their breach-of-contract cl&laintiffs must prove, in addition to other
necessary elements, that the parasserting the claim is als@tperson who held the card when
Defendants assessed dormancy fees.

C. Plaintiffs’ Unjust-Enrichment Claim
As an alternative to their breach-of-contraetiml, Plaintiffs assert a quasi-contract claim

for unjust enrichment. _Sd@aputo v. Nice-Pak Prod., In693 A.2d 494, 497 (N.J. Sup. Ct.

App. Div. 1997) (holding that plaintiffs may pleddeach of contract and unjust enrichment in
the alternative). Plaintiffs’ claim is that edants unjustly obtained aoancy fees by selling
gift cards with misleading discloswand through false advertising.

“To establish unjust enrichmera plaintiff must show botthat defendant received a

benefit and that retention of that benefitheut payment would be unjust.” VRG Corp. v. GKN

Realty Corp.641 A.2d 519, 526 (N.J. 1994). Although courts have applied the doctrine of
unjust enrichment in myriad contexts, “a comntloread runs throughout its application where
liability has been successfullgserted, namely, that the plafhéxpected remuneration from the
defendant, or if the true facts were knowmlaintiff, he would have expected remuneration

from defendant, at the time the benefit wasferred.” Callano v. Oakwood Park Homes Corp.

219 A.2d 332, 334-35 (N.J. Sup. Ct. App. Div. 1966). Thus, to succeed on an unjust-enrichment
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claim, a plaintiff must prove, aomg other things, that they cenfed a tangible benefit on the
defendant with the expectation that théedeant would pay for that benefit. Id.

As noted above, gift-card credit belorigghe cardholderlf a bank unjustly
appropriates a portion of that crely assessing an unauthoriZed, the cardholder is the party
that conferred a benefit on Defendants. Cquseatly, only cardholdefthat incurred dormancy
fees while they held their cardan assert unjust-enrichment clainis addition to proving other
essential elements of unjust etmment, Plaintiffs must provedhthe person asserting the claim
actually held the card when Defemtieassessed the dormancy fees.

[I. STANDARD FOR CLASS CERTIFICATION
A. Rule 23's Explicit Requirements

In order to qualify for classertification under Rule 23, a plaintiff must satisfy the four

elements set out in Rule 23(ajdathe requirements of one of theg subsections in Rule 23(b).

Seeln re Constar Int'l Inc. Sec. Litigh85 F.3d 774, 776 (3d Cir. 2009). Rule 23(a) provides

that class certifidion may be proper if:

(1) the class is so numerous that joinder of all members is
impracticable;

(2) there are questions of law fact common to the class;

(3) the claims or defenses okthepresentative parties are typical

of the claims or defenses of the class; and

(4) the representative parties will fairly and adequately protect the
interests of the class.

Plaintiffs seek certification pursuant to sabton (3) of Rule 23(b), which provides that
certification is proper if:
[T]he court finds that the questionglaw or fact common to class
members predominate over any questions affecting only individual
members, and that a class aci®superior to other available

methods for fairly and efficientladjudicating the controversy.
The matters pertinent to these findings include:
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(A) the class members’ interestsindividually controlling the
prosecution or defensd# separate actions;

(B) the extent and nature afy litigation concerning the
controversy already begun by against class members;

(C) the desirability or undesiraltyl of concentrating the litigation
of the claims in the particular forum; and

(D) the likely difficulties in managing a class action.

A plaintiff bears the burden of demonstngtithat Rule 23’s requirements are met by a
preponderance of the evidence, and the distoctt “must make whatev factual and legal
inquiries are necessary and must consider all relevant evidence and arguments presented by the

parties.” In re Hydrogen Peroxide Antitrust Liti§52 F.3d at 306. Thus, a district court should

certify a class “only if the court is ‘satisfiedtef a rigorous analysis,ahthe prerequisites of

Rule 23[] have been satisfied.” Beck v. Maximus, Jd&7 F.3d 291, 297 (3d Cir. 2006)

(quoting_Gen. Tel. Co. of the Sw. v. Falcd®7 U.S. 147, 161 (1982)).

All of the class certification requirements are intended to serve as “guideposts for
determining whether maintenance of a cksson is economical and whether the named
plaintiff's claim and the class claims are soiirgtated that the intesés of the class members

will be fairly and adequately protected in their absence.” Amchem Prods., Inc. v. Wb@lsor

U.S. 591, 626 n.20 (1997) (citations antémal quotation marks omitted).
B. Implicit Requirements for Class Certification
In addition to Rule 23’s eMigit requirements, there are also implicit requirements for
class certification. “Class cditiation presupposes tlexistence of an actl@lass.” White v.

Williams, 208 F.R.D. 123, 129 (D.N.J. 2002)upting_In re Sch. Asbestos Litjgh6 F.3d 515,

519 (3d Cir. 1995)). A “proposed class musshé#iciently identifiable without being overly
broad.” Id. It may not be “amorphous, vague, or indeti@ate” and it must be “administratively

feasible to determine whether a given widiial is a member of the class.” [duoting_Mueller
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V. CBS, Inc, 200 F.R.D. 227, 233 (W.D. Pa. 2001)); #dlen-Wright v. Allstate Ins. C.2008

U.S. Dist. LEXIS 103272, *6-7 (E.D. Pa. Dec. 2008) (identifying problems with a class

definition that required cad®y-case factual determinatiofjprman v. Data Transfer, Ind.64

F.R.D. 400, 403 (E.D. Pa. 1995) (same). A putatigescls not appropriafer certification if

class membership would “require fact-intensmmi-trials.” Solo v. Bausch & Lomb IncNo.

06-2716, 2009 U.S. Dist. LEXIS 115029, at *14 ([@SSept. 25, 2009) (citing Cuming v. S.C.

Lottery Comm’n No. 05-3608, 2008 U.S. Dist. LEXIS 26917, at *1 (D.S.C. Mar. 28, 2008)).

IV.  ANALYSIS OF CLASS CERTIFICATION REQUIREMENTS

A. Plaintiffs’ Proposed Class Fails to Sasify the Implicit Requirements for Class
Certification

Plaintiffs’ putative class runs afoul of thepfitit requirement that a class be reasonably
ascertainable. Se&hite, 208 F.R.D. at 129. As noted aboae;ourt should not certify a class
if determining class membership will Gqaire fact-intensivenini-trials.” Solg 2009 U.S. Dist.
LEXIS 115029, at* 14 (citing Cummin@008 U.S. Dist. LEXIS 26917, at *1). Certification is
also inappropriate if the proposeldss “definition would require a putative plaintiff to establish
the merits of his or her claim befdoeing included in the class.” Whjt208 F.R.D. at 129.

In Cumming the plaintiffs sought to certify aass based on whether the class members
purchased a lottery ticket thafered a chance to win certain prizést, at the time of purchase,
were no longer available. 2008 U.S. Dist. LEXA&17, at *8. The court declined certification
because “to determine which [persons have]dtanto sue, the court would have to conduct
potentially thousands of inddualized inquiries to determenwhether the ticket had been
purchased after the [advertised] prize had lz@esrded. . . . This is exactly the type of

‘extensive factual inquiry’ that courts hakield to be too administratively burdensome to
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warrant class certification.” Ict *9 (quoting Loeb Indus. v. Sumitomo Cqrp96 F.R.D. 348

(W.D. Wis. 2000); Sanneman v. Chrysler Cof®1 F.R.D. 441 (E.D. Pa. 2000)).

In this case, Plaintiffs’ proposed class ird#s: “All New Jersey persons and entities
who purchased or received [Defendants’] gift cards on which dormancy fees were assessed from
2004 to the present.” (PI. Bat 16). This definition imiges two cardholder subclasses:
purchaser cardholders and ment cardholders. Like th@oposed class in Cumming
Plaintiffs’ proposed class is defective becatiseover inclusive and too indeterminate.
First, Plaintiffs’ proposed class is too indetéate because it wallkrequire individual
hearings to establish who qualifies as a amsmber. Although Defendants can produce records
identifying purchasers of cards that incurredngiancy fees, recipients are not required to
register their cards. Thudffaough the Defendants can producesadf all cards that incurred
dormancy fees, there is no systematic means for determining who ultimately received those cards
or when purchasers gave their cards awlye Court would have toonduct fact-finding
hearings to evaluate anecdotal evidence frorh patative plaintiff and then determine whether
individual plaintiffs could beredibly linked to one of the ads on Defendants’ list at a time
when the card incurred a dormancy fee. This doeduire just the sodf individualized mini-
trials that the court rejected in Cummin§eeCumming 2008 U.S. Dist. LEXIS 26917, at *8.
Second, Plaintiffs’ proposed class definitiomigr inclusive because it ignores legal
complications associated withask membership. As discussédwe, an essential element of all
three causes of action (violations of the NJCB#&ach of contract, and unjust enrichment) is
that each putative plaintiff suffer an injury —esjfically, that each plaintiff held a card when it
incurred a dormancy fee. Plaintiffs’ proposed class does not account for this necessary

distinction. It defines the class including all purchasers aretipients who held a card that
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incurred a dormancy fee at any point in time.afldefinition is over-inalsive. A purchaser may
have given a card to a recipient before the cadrred any dormancy fees. In that case, the
purchaser would not have a claim becausertshe was never assed a dormancy fee while
holding the card. Plaintiffs’ putatvclass fails because it incldeardholders that have no legal
right to recovery.

In their reply brief, Plaintiffs attempt to rthese defects by suggesting that the Court
certify two subclasses. The first subclass waontlude “gift card re@ients on whose cards
defendants assessed fees.” (PpIR8r. at 22). “The second subes would consist of gift card
purchasers who, for whatever reasoever gifted their cards, or whose recipients have assigned
their rights back to this claim.”_(Id. This augmented taxonomy does not fix the problems
discussed above. In order taeteine whether a person falls irdae of the putative subclasses,
the Court would have to conduct the sarase-by-case factual inqu A prospective
purchaser-plaintiff would have to show that hesloe did not gift the card to anyone or, if they
did give the card away, that thecipient transferred relevanghts back to the purchaser.
Similarly, all prospective recipient-plaintiffsauld have to present evidence sufficient for the
Court to link them to a particular card idergdiin Defendants’ records as well as evidence of
the time of the gift so that the Court cdwaletermine whether Defendants assessed dormancy
fees while the recipient, rathéran the purchaser, held the c&td.

These problems with Plaintiffs’ proposed sla@gfinitions are more than theoretical

possibilities. The facts sounding two of the ndrRaintiffs illustrate their reality. Capizzi

18 plaintiffs themselves appear to appreciate the difficultieerent in this factual inquir Bulsara testified:
And just for the record, | would like to stipulate that it's kind of hard for
somebody to recall giftards being given becausktime frames being
involved. The normal person, | meanits a question of two years ago or three
years ago or five years ago, it is kind of hard to basically remember have you
received a gift card. That kind tifing, just for the record.

(Bulsara Dep. at 80:8-17).
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claims to have received two cards from persshe purchased them from a TD Bank branch in
New Jersey. He does not recall whether Déémts ever assessed any dormancy fees on the
cards. He did not keep the cards and he doeseemember or have any record of the card
numbers. The only evidence that Capizzi offeeg could link his card® Defendants’ records
is that a man named “Harry Smith” gave him @h¢he two cards. Nemer Plaintiffs nor
Defendants presented the Cowith evidence regarding cargsrchased by Mr. Smith. Thus,
even after months of fact discovery, iging deposition testimony, there is still minimal
evidence proving that Capizzi himself actually liffiess as a class member because there is no
evidence connecting him to any cardattimcurred dormancy fees.

Mann illustrates similar factual problemgeaeding prospective purchaser-plaintiffs.
Defendants’ records show that Mann purchasexd$25 cards in November 2008. Mann’s wife
testified that she gave thosedsas gifts, but sh@oes not recall who she gave them to. Her
testimony suggests that she gave them aeayetime during the 2008 holiday season.
Defendants’ records show that both cards beégamcur fees in December 2009. If Mann’s wife
gave the cards away during the 2008 holiday@eakey would not have incurred any dormancy
fees while Mann or his wife held them. Iratitase, Mann would not have suffered a cognizable
injury and the unknown recipients uld be the proper plaintiffsAs with Capizzi, it has taken
months of discovery and thepisitions of Mann and his wite develop a factual record
regarding whether Mann is a progmrrchaser-plaintiff in this action.

In defining their class, Plaiifits must do more than asséntat everyone who ever held
one of the Defendants’ cards that incurred dorméeey is entitled to recover those fees. That
proposed class is too factually indeterminate beedloere is no systematic way for the Court to

determine membership. It is also too legathprecise because it includes cardholders that do
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not have legal claims against Defendants. éQGburt’s view, those detts alone warrant denial
of class certification._Se®olg 2009 U.S. Dist. LEXIS 115029, at *14 (denying class
certification because determining class membensbipd “require fact-inénsive mini-trials.”);
White, 208 F.R.D. at 129 (denying class certifica because determining class membership
would require trials regandg legal merits of putative s members’ claims).

However, for sake of completeness, tleu@ also addresses Defendants’ opposition to
class certification based on R#8’s explicit certification requirements. Defendants do not deny
that Plaintiffs satisfy Rule 23(a)’s numerosity and commonality requirements. Rather,
Defendants claim that Plaintiffs fail to edligh typicality and adecacy under Rule 23(a) and
predominance and superiority under Rule 23{[j)e Court addresses eauftthose challenged
elements in turn.

B. Typicality under Rule 23(a)

Typically requires that “the clais or defenses of the repretsgive parties are typical of
the claims or defenses of the class.” Fed. R. Bi23(a)(3). It requirs the court to compare
the attributes of the proposelhss representatives with thaxfehe putative class. Inre

Schering Plough Corp. ERISA Litigh89 F.3d 585, 597 (3d Cir. 2009). In that regard, the Third

Circuit has identified three necessary comparanayses: (1) “the similarity of the legal

theory and legal claims”; (2) “the similaritf the individual circumstances on which those
theories and claims are based”; and (3) “and thenéxo which the proposed representative may
face significant unique or atypicdéfenses to her claims.”_ldt 597-98. Those comparative
analyses are designed to ensure “that the clpsssentatives are sufficiently similar to the rest
of the class — in terms of théagal claims, factual circumstancasd stake in the litigation — so

that certifying those individuat® represent the class will barféo the rest of the proposed
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class.” _Id. The core concern is thattlslass representatives’ intste sufficiently align with the
interests of the class as a whole. atl599.

Regarding the first comparison, the “similargtween the claims or defenses of the
representative and those of the cldsss not have to be perfect.” &t.598 (citing Baby Neal

for & by Kanter v. Casey3 F.3d 48, 56 (3d Cir. 1994); Hassine v. Je®d$ F.2d 169, 177-78

(3d Cir. 1988)). The represente plaintiffs’ claims must mely be “typical, in common-sense
terms, of the class, thus suggeg that the incentivesf the plaintiffs are aligned with those of
the class.”_Beck457 F.3d at 295-96. Similarly, thec®nd comparison ensures that factual
particularities do not undermine the named plaintifférests in fairly representing the class. In

re Schering Plough Corp. ERISA Litjdh89 F.3d at 598. Factual differences do not render a

representative atypical “if the ctaiarises from the same eventpoactice or ourse of conduct

that gives rise to the claims of thas$ members.” Hoxworth v. Blinder & C880 F.2d 912,

923 (3d Cir. 1992). The third comparison requires tifiatcourt reject a peesentative if “the
representative is subject taunique defense that is likely lecome a major focus of the
litigation.” Beck 457 F.3d at 301.

None of the named plaintiffs satisfy Rule @B$ typicality requirenent because none of
them can establish by a preponderance of tlepue that they themselves qualify as class
members.

1. Angelo Capizzi

Plaintiffs offer Capizzi as a representatordy of the recipient-plaintiff subclass.
Plaintiffs define that subclass as “gift caettipients on whose cards [D]efendants assessed
fees.” Capizzi is not typicalf that subclass because the $amiggest that he does not even

qgualify as a member. Capizzi rilsaeceiving two cards that lelieves were purchased at New
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Jersey branches of TD Bank or Commerceweleer, he does not recall whether those cards
ever incurred any dormancy fees. He no lomgerthe cards and he does not recall or have
record of the card numbers, which makes it impossible for Defendadentdy Capizzi’'s cards
in their records. This means that there is ng teadetermine whether Capizzi depleted the cards
before incurring any dormancy fees. To qualifyaagcipient-plaintiff and a representative of
that subclass, Capizzi must prdwea preponderance of the evidence that he held a card while it
incurred dormancy fees. On trexord before the Court, Capizzi cannot prove that necessary
fact. Capizziis not a typal recipient-plaintiff.

2. Bradley Mann

Mann claims that he purchased two cardsifiTD Bank in New Brunswick, New Jersey.
He does not claim that he received any cardgfes Mann can thefore serve only as a
representative of the purchasdaiptiff subclass. Like Capizzhowever, the facts before the
Court do not prove by a preponderance of the ecielémat Mann qualifies for that subclass. He
purchased the two gifts cards on November 22, 2@28h he and his wife testified that she
gave the cards away as gifts, but neitheahefn remembers who received them. Ms. Mann’s
testimony suggests that she gave them aluaiyng the 2008 holiday season. There is no
evidence to suggest that shergghem away at any later date. According to Defendants’
records, both cards began to incur dormancy fees beginning in December 2009. Thus, Mann
gave his cards away before the cards incurrgdesss. There is no evidence suggesting that the
recipients assigned their righto the cards back to ManRlaintiffs cannot prove by a
preponderance of the evidence that Mann is imlnee of the purchaseitgintiff subclass — let

alone a typical member of that subcl&ss.

" Defendants argue that Capizzi and Mann are not typepaesentatives because they are subject to a unique
defense. Defendants claim that there is circumstaniid¢ese that Capizzi and Mawbtained their gift cards
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3. Nikuju Bulsara

Bulsara also fails to qualify as a typical clesgresentative. Heaims that his father
gave him two $25 cards as giftsle did not purchase any cardimself. He can therefore
gualify only as a representativetbk recipient-plaintiff subcts. His father purchased both
cards in December 2007 and gave Bulsaraobmiee cards on Octob&9, 2009. Bulsara still
has this card, and Defendantstords show that it was fullyepleted by dormancy fees on
October 1, 2009. Thus, the first card does nolifyuUBulsara as a class member because he did
not hold the card while it incurredbrmancy fees. Bulsara dagst recall when his father gave
him the second card. However, he claims kigatlid not check the balance on the second card
until after he discovered thatehirst card was fully depleted in October 2009. According to
Bulsara, when he checked thaance on the second card, appmeadely sixty percent of the
card’s value had been depleted by fees.

Bulsara kept the second card. f@elants’ records reveal thAtilsara’s father purchased
the card on December 18, 2007, the same day thairobased the first card. The records also
reveal that, because purchases on the card redadsdance, dormancy fees fully depleted the
card’s remaining value on June 1, 2009. Thasprding to Defendants’ records, it is not
possible that Bulsara checked the balance esélcond card sometime after October 2009 and
learned that the card still retained 40% of iteiga In fact, the card was fully depleted by June
2009. Because Bulsara did not register the secard] there is no record of when his father

gave it to him.

solely for purposes of participating in this law suftDefendants can show that Capizzi and Mann knowingly
incurred dormancy fees for the purpadarticipating in this case and rmcause Defendants’ disclosures were
defective, they may be able to rebut the causal presamunder the NJCFA that Capizzi and Mann's alleged
losses were caused by Defendants’ alleged deception. Tarsdeavould surely be atypical of the putative class.
However, because the Court finds that neither Capizzi nor Mann actually suffered annadierass under the
NJCFA, it need not address this theory.
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On these facts, Bulsara cannot show by agmderance of the evidence that he actually
held the second card while it inced dormancy fees. The Court would have to speculate,
without any supporting evidenceatrBulsara received the second card sometime before June 1,
2009, when it was fully depleted by dormancy fe€ee Court finds thahere is insufficient
evidence to conclude that thecend card qualifies Bulsara as a memiif the recipient-plaintiff
subclass. As such, he is not a typregdresentative of #t subclass.

C. Adequacy under Rule 23(a)

Rule 23(a)(4) requires that “the representative parties will fairly and adequately protect

the interests of the classlt “has two components designeddnsure that absentees’ interests

are fully pursued.”_Georgine v. Amchem Prod., 188 F.3d 610, 630 (3d Cir. 1996), aff'd

Amchem Prod. v. Windspb21 U.S. 591 (1997). First, it “seetksuncover conflicts of interest

between named parties and the class they seebtesent.”_In re Waafin Sodium Antitrust

Litig., 391 F.3d 516, 532 (3d Cir. 2004). This inguwrerlaps with the fyicality requirement
and “certain questions — like whether a unigeéense should defeatsk certification — are

relevant under both.” In r&chering Plough Corp. ERISA Litigh89 F.3d at 602. Second,

adequacy “tests the qualifications of the counsetpoesent that classlh re Warfarin Sodium

Antitrust Litig., 391 F.3d at 532. Rule 23(g)(1) provides fadiffactors for the court to consider
when approving class counsel:

(i) the work counsel has doneigentifying orinvestigating
potential claims in the action;

(ii) counsel's experience in hdimdy class actions, other complex
litigation, and the types of clais asserted in the action;

(iif) counsel's knowledge dhe applicable law; and

(iv) the resources that counsel will commit to representing the
class; [and]

any other matter pertinent tounsel's ability to fairly and
adequately represent theterests of the class
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Plaintiffs’ counsel submits &lence of their abilityo adequately presute this case.
The Court finds no reason to doubt counsel'stghi fairly, zealously, and competently pursue
the interests of the class theaek to certify. However, the meed Plaintiffs are not adequate
class representatives. Indeed, as discussed aheve is insufficient edence to conclude that
any of the named Plaintiffs qualify as membafrany putative class @ubclass — let alone
qualify as adequateepresentatives of a class.
D. Predominance under Rule 23(b)(3)

“Predominance ‘tests whether proposed cksse sufficiently cohesive to warrant

adjudication by representation.”” In Hydrogen Peroxide Antitrust Litig552 F.3d at 311-12
(quoting Amchem521 U.S. at 623). Predominancéfa more demanding” than the
commonality requirement of Rule 23(a), wi@quires only a single common claim. ati311.
The court must find that “issues common to the<la . predominate overdividual issues.”_In

re The Prudential Ins. Co. of Am. Sales Practices | ii¢8 F.3d 283, 313-14 (3d Cir. 1998).

To determine whether an issue is common owiddal, a court must examine the “nature of the

evidence that will suffice to resolve” the igsuln re Hydrogen Peroxide Antitrust Litidp52

F.3d at 311 (quoting Blades v. Monsanto,@®80 F.3d 562, 566 (8th Cir. 2005)). This requires

the court to “formulate some predictiontashow specific issues will play out.” I¢quoting In

re New Motor Vehicles Can. Exp. Antitrust Litjgp22 F.3d 6, 20 (1st Cir. 2008)). “If proof of

essential elements of the causaction requires indidual treatment, then class certification is

unsuitable.” _Id(quoting Newton v. Merrill Lynch, Pierce, Fenner & Smith, |59 F.3d 154,

172 (3d Cir. 2001)). The Court tledore reviews the three causesaofion at issue in this case

“through the prism” of the predominance requirement.(dqdoting Newton259 F.3d at 181).
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1. Plaintiffs’ New Jersey Consumer Fraud Act Claim

The Court finds that individuaésues are likely to predominate adjudication of Plaintiffs’
NJCFA claims because proof of “ascertaindbts” will inescapably involve individualized
factual issues® As explained above, to establish asierble loss under the NJCFA Plaintiffs
must prove that each class member incurred maacy fee at a time when the member actually
held the card. That fagl inquiry is not amenable to classde proof. There is no systematic
means for determining which class members balds when dormancy fees were actually
assessed because recipients did not have to register their cards upon receipt. Thus, this Court
will have to entertain anecdotal evidence from edaks member to determine whether he or she
can be credibly linked to a card that was asskedeanancy fees at a time when the fees were
incurred. The Court does naesany feasible alternative tagltase-by-case inquiry, and class

adjudication is therefore inappropriate in this cdse.

8 The Court rejects Defendants’ argument that indafidssues will predominate adjudication of causation
regarding Plaintiffs’ misleadg product packagingaim, but accepts that argumeagarding Plaintiffs’ misleading
advertising claim. As discussed above, New Jerseyrialudes a rebuttable presumption that there is a causal
relationship between defective product packaging and a purchaser’s loss in paying for a misrepreskrted
SeekElias v. Ungar's Food Prods., In252 F.R.D. 233 (D.N.J. 2008). Defendants have not presented sufficient
evidence to rebut that presumption. Thus, the Court finds no reason to concluddiithtahissues would
predominate adjudication of causation regarding Plaihtifésm that misleading gift card packaging caused any
ascertainable losses. However, because individual issues will predominate adjudication of “ascertainable loss,”
certification of Plaintiffs’ product packaging NJCFA claim is nevertheless denied.

Regarding Plaintiffs’ NJCFA advertising claim, New &srfaw recognizes a causal presumption only if “all
representations” in the advertising campaign are “baseless,”20&@ N.J. LEXIS 951, at *50 (emphasis added).
As stated above, Plaintiffs do not contend, nor does the evidence suggest, that “all representations about the product
[were] baseless.” |dPlaintiffs are not entitled to a causal preption regarding their NJCFA advertising claim.
Plaintiffs must therefore prove that individual class merslactually encountered thiéegedly misleading posters.
Consequently, the Court finds that individual issuedikety to predominate adjudication of causation regarding
Plaintiffs’ NJCFA advertising clairbecause the Court would have tdedmine which class members actually
encountered the allegedly misleading posters.

¥ The Court also notes that adjudication of the timing surrounding the transfer of gift diely i® be
contentious. To qualify as a class member, each putaticagmer-plaintiff and recipieqtiaintiff must show that
they, rather than their corresponding purchaser or eattigield a card while it incurred dormancy fees. This
creates a potential conflict of interest between somepiests and purchasers because their respective rights of
recovery may be mutually exclusiv&he Court would have to adjudieahese conflicting claims to class
membership between competing cardholders.
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2. Plaintiffs’ Breach-of-Contract Claim

The fatal flaw with all of Plaintiffs’ clans is that there is no feasible means for
determining which class members suffered actianatpliries and which did not. This problem
persists regarding Plaintiffs’ breach-of-contreleim. Only class members who held cards
when Defendants assessed dormancy feeshraaeh-of-contract claims. Again, this means
that Plaintiffs will have to prove that class migers asserting breach-of-contract claims actually
held their cards at a time when Defendansessed dormancy fees. There is no feasible
mechanism for Plaintiffs to prove those factsaariass-wide basis. €Court would have to
hear anecdotal evidence from myriad prospeatlass members to determine when they
received or gifted their cards and determinetibr each member can be credibly linked to a
particular card during a time wh that card incurred dormancy fees. The Court finds that
individual issues would predominate its adjadion of Plaintiffs’ beach-of-contract clairff.

3. Plaintiffs’ Unjust-Enrichment Claim

Plaintiffs’ unjust-enrichment claim is unsable for class adjudication for the same
reasons that their NJCFA andcebch-of-contract claims are uiitabble. An unjust enrichment
claim requires that the plaintiff confarbenefit on the defendant. CallaB@9 A.2d at 334-35.
Even if the Court accepts that Defendadistlosures and advertising were unlawful,
Defendants’ did not obtain a benefit until they assessed the dormancy fee. When Defendants
assessed the dormancy fees, they were enriclibd ekpense of whoever held the card at that
point in time. Only that cardholder has a viabigust-enrichment claim against Defendants.

This means that each class member will have to demonstrate that they held a card when it was

20 Class adjudication of this claim isaippropriate even if the Court appliesiBtiffs’ two proposed subclasses. The
two proposed subclasses have the effect of defining the putative class as those cardholders, eitbenspurch
recipients, whose cards incurred dormancy fees whilehtblglythe cards. Although this augmented class definition
centers on the legally relevant criteria for class memperstdoes not cure the inescapable factual difficulties
associated with determining who falls into the respective subclasses.
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assessed a dormancy fee. As noted aboves iheo systematic way for determining who the
proper plaintiffs are. The Court would haweconduct case-by-catactual hearings to
determine whether each class member actualtithe subject card when Defendants assessed
the fees. Individual issues will therefore preduate Plaintiffs’ unjust-enrichment claim.
E. Superiority under Rule 23(b)(3)
Rule 23(b)(3) requires that aask action be superity other forms of litigation. This
includes the requirement that the pivia class action be manageable. Newton 259 F.3d at

192. Manageability “encompasgégs whole range of practicatoblems that may render the

class action format inappropriate for a gatar suit.” Eisen v. Carlisle & Jacquelihl7 U.S.

156, 164 (1974); sdeanvers Motor Co. v. Ford Motor C&43 F.3d 141, 149 (3d Cir. 2008).

This includes whether the court can fbsascertain class members. %&aenming 2008 U.S.

Dist. LEXIS 26917, at *1; In re Phemybpanolamine Products Liab. Litj@14 F.R.D. 614

(W.D. Wash. 2003) (conducting agsis of whether class memkeare reasonably ascertainable
under Rule 23(b)(3)’'s manageability requiremer@ertification isinappropriate where
determining class membership would createitssradministrative burdens that are incongruous

with the efficiencies expected in ask action.”_Sanneman v. Chrysler Coi91 F.R.D. 441,

446 (E.D. Pa. 2000). A court should not certifslass if determining class membership will
“require fact-intensive mini-trials.”_Sol@009 U.S. Dist. LEXIS 115029, at *14 (citing
Cumming 2008 U.S. Dist. LEXIS 26917, at *1).

This case presents significant manageahilitgcerns. As discussed throughout this
Opinion, there is no systematic way to identify class members because not all purchasers or
recipients have valid claimregainst Defendants. The Cowould have to conduct “fact-

intensive mini-trials” to determine whether ppestive class members aatly held cards at a

33



time when Defendants assessed a dormancy fae.répresents an unmanageable endeavor and
weighs against class certification.

Plaintiffs suggest that mageability concerns regardirdamages should not preclude
certification of the proposed class regardinbgility. However, the issue here is not
unmanageability regarding the appropriate distion of damages to class members, which is
nonetheless a real concern. The issue is the wageability of determining class membership in
the first instance because not all putative clagninees suffered redressable injuries. There is
no feasible way to identify, on a class-widaisathose cardholders with legally cognizable
claims against Defendants.

Plaintiffs nevertheless emphasthat “[t]he policy at the vergore of the class action

mechanism is to overcome the problem that sreathveries do not provide the incentive for any

individual to bringa solo action prosecuting hisloer rights.” _Amchem Prods$521 U.S. at 617

(quoting_Mace v. Van Ru Credit CorflQ9 F.3d 338, 344 (7th Cir. 1997)). “A class action

solves this problem by aggregating the relatiylitry potential recoveries into something worth
someone’s (usually an attorney’s) labor.” Hlaintiffs argue thathe nominal value of

individual claims in this case de@ot create adequate incentives for solo litigation and that class
certification is necessary to ensure that Ddénts do not escape liability for their deceptive
practices. However, this argument alone is ineidfit to justify class aéfication. The Court

must consider whether, from a practical pectipe, the proposed class is suitable for class
adjudication. The Court cannotrtity a class simply because thiintiffs hold nominal claims

and present evidence of deceptpractices by the defendants. Rule 23 imposes more stringent
requirements that are designecetsure that class actiong amanageable and that the due

process rights of absenteaipiltiffs are respected. S&ewton 259 F.3d at 182 (“The Rule
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23(a) class inquiries (numerosity, commonality, typicality, and adequacy of representation)
constitute a multipart attempt to safeguard the daegss rights of absentees.”). As discussed at
length above, there are significamactical obstacles tairly adjudicating Plaintiffs’ proposed
class claims. This Court is bound by Rule 23dtification requiremats, and Plaintiff's
proposed class does not satisfy those requirements.
V. CONCLUSION
For the reasons discussed above, Plaintiffsiondor class certificadn is denied. An

appropriate Order shall follow.

Dated:_10/20/10 /s/ RobertB. Kugler
RoberB. Kugler
Lhited States District Judge
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