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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY
CAMDEN VICINAGE

FRANK MacWILLIAMS (trading as
Edgewater Park Amoco and Mac’s
Amoco),
Civil No. 09-1844 (RBK/AMD)
Plaintiff,
OPINION
V.

BP PRODUCTS NORTH AMERICA
INC.,

Defendant.

KUGLER, United States Birict Judge:

This matter arises out of several fgapply agreements between Plaintiff Frank
MacWilliams and Defendant BP Products Noiterica Inc. (“BP”). Pursuant to the
agreements, BP agreed to supply fuel to two lgasstations owned and operated by Plaintiff.
Plaintiff claims that BP breached the agreemantsviolated the Petroleum Marketing Practices
Act (“PMPA”), 15 U.S.C. § 2801, efeq, by assigning the agreements to a third-party that
immediately raised fuel prices and termina@aedonthly rebate program. This matter comes
before the Court pursuant to BP’s motion for summary judgment dismissing the Amended
Complaint. Because Plaintiff consents to judghtismissing his PMPA claim, the Court grants
BP’s motion for summary judgment regarding thairal As discussed below, the Court grants
in part and denies in part BP’s motion sstrmmary judgment regarding Plaintiff's breach-of-

contract claims.
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BACKGROUND

Plaintiff owns and operates two New Jersey gasoline sestatiens known as
“Edgewater Park Amoco” and “Mac’s Amocolh December 2000, Plaintiff entered into Dealer
Supply Agreements (“DSAs”) with BP’s @decessor-in-interest, Amoco Oil Company
(“Amoco”). The original DSAs had five-yetgrms. In 2005, BP renewed the DSAs for an
additional five years. The renewed DSAs gBlaantiff the option of terminating the contracts
before their expiration by paying a $30,000e&rmination fee for each station.

The DSAs governed many aspects of thedingse relationship, including the supply of
fuel. They required BP to supply BP-brandedaiime and petroleum products to Plaintiff's gas
stations. According to the DSABP set the price for fuel #te “dealer buying price . . . in
effect for [Plaintiff's] pricing area”, but BP cadif’change prices for all products at any time.”
(DSA 8§ 3(a)). The DSAs also provided that BBy assign its rights under the agreements and
that the assignee may change fuel prices. Se8fim) of the agreements provided: “If this
Agreement is assigned by [BP] to a [BP] jobbeotbrer party, the price to be paid by [Plaintiff]
for motor fuel and other produdtereunder will be as establishieyl said jobber or other party.”
(DSA 8 3(b)). The DSAs further required PIinto provide a security deposit in the amount of
$80,000, which he paid in the form of lettefscredit ($60,000and cash ($20,000).

In separate writings executatithe same time as the corresponding DSAs, Plaintiff and
Amoco agreed that Plaintiff would be entitedEnd-of-Month Volume Allowances (the “EOM
Agreements”). The EOM Agreements requiredd®m (and later BP) to pay Plaintiff a certain
amount per gallon of gasoline that Plaintiff soldhistgas stations. Theore gasoline Plaintiff
sold, the greater the per-gallon allowand&e EOM Agreements contained a provision

authorizing BP to unilaterally cancel the EoidMonth Volume Allowances “at any time.”



(EOM Agreement, at 2). If BP terminated @ilkowances, the agreements required BP to give
Plaintiff 30 days witten notice.

Plaintiff’'s gas stations prospered under its arrangement with Amoco and BP. Plaintiff
attributes his success to a stggtef aggressive gasoline pricimdnereby he offered gasoline to
the consuming public at the lowest price &fae for name-brand gasoline. According to
Plaintiff, he could not afford to offer thricing without BP’s payments under the EOM
Agreements.

Plaintiff's troubles with BP began inlgust 2008 when BP advised him that it had
assigned the DSAs to third-party jobber OcBatroleum, LLC (“Ocean”). According to a
declaration from BP’s Northeast Regional Salesnddger, Jeffrey C. Burrell, BP also advised
Plaintiff at that time “that itvas exercising its rights undeetEOM Agreements to cancel the
EOM Program, as BP typically does when assigsumaply contracts to thdrparties.” (Decl. of
Jeffery C. Burrell dated Apr. 9, 2010, § 13). @&kes not contend, nor submit any evidence, that
it gave Plaintiff written notice regarding termiiwat of the EOM Program. Plaintiff asserts in
his declaration that “BP neverguided [P]laintiff with the required written notice that the EOM
allowances would be cancelled.” (Deai.Frank MacWilliams dated May 3, 2010, 1 14).
Plaintiff admits, however, that in August 2008€an notified him that it was terminating the
End-of-Month Volume Allowances._(I4. 15). Plaintiff provide no evidence regarding when
payments under the EOM Agreements actuatiged. Plaintiff dicdhot consent to BP’s
assignment of the DSAs to Ocean or the tertionaof the End-of-Month Allowances.

Upon learning that BP assigne@tBSAs to Ocean, Plaintiff toldP that he did not wish
to receive fuel from Ocean. Plaintiff clairtigat “[ijn virtually all cases in which BP has

assigned supply contracts to Ocean, including m@wean has engaged in unfair and inequitable



conduct with the dealers, such as terminai@@M allowances [and] threatening to charge
dealers up to twenty cents a gallon over the ratkif the dealer did not enter into ten year
supply agreements rather than standard five year agreements["1@d. Thus, rather than
accept fuel from Ocean under the DSAs and the EOM Agreements, which allowed Ocean to
raise fuel prices and terminate the allowapegram, Plaintiff chose to negotiate a supply
contract with another BP jobber, Arfa Enterprises, Inc. (“Arfa”). Plaintiff claims that “Ocean
insisted that [he] and [Arfgday it $200,000 so that [Plaintiff] could be relieved of the
contractual obligations that Bias assigned to Ocean, and Arfa and [Plaintiff] did so, under
duress”. (1df 18). Plaintiff also claims that heeld to terminate the DSAs by paying BP the
$30,000 early termination fee, but BP refuseddcept the fee or thertaination.

After Plaintiff secured Arfa as his fuel suppland paid Ocean to be released from the
DSAs, he requested that BP return his secaefyosit. BP returnettie $60,000 in letters of
credit, but, according to Mr. Burrell, BP dhalready transferrettie $20,000 cash deposit to
Ocean as part of its agament of the DSAs._(Sdgecl. of Jeffery C. Burrell dated Apr. 9, 2010,
1 17). Plaintiff states in hideclaration that when he asked Ocean for the deposit, Ocean told
him to “get it from BP.” (Decl. oFrank MacWilliams dated May 3, 2010,  20).

Plaintiff filed his Complainfagainst BP in April 2009. Th@éomplaint alleged that BP’s
assignment of the DSAs to Ocean and theiteation of the EOM Agreements constituted a
constructive termination of Plaintiff's franchigeviolation of the PMPA. The Complaint also
asserted a common law contract claim basedRjs termination of the EOM Agreements and
refusal to return Plaintiff’'s cash deposit. ladiof filing an Answer, BP moved to dismiss the
Complaint. On February 3, 2010, this Court gedrBP’s motion to dismiss Plaintiffs PMPA

claim under Rule 12(b)(6). Sé&&acWilliams v. BP Prods. N. Am., IndNo. 09-1844, 2010 U.S.




Dist. LEXIS 8967, at *16 (D.N.J. Feb. 3, 2010). Teurt held that because the DSAs and the
EOM Agreements allowed the franchisorstt fuel prices and to terminate the EOM
Agreements, Plaintiff could notgue that his franchise was constructively terminated by either a
price increase or terminatiarf the EOM Agreements. l@t * 18-20. The Court denied BP’s
motion in so far as it sought to dismiss Plaingifbreach of contract claim based on the return of
Plaintiff's security deposit, bigranted BP’s motion in so far as it sought to dismiss Plaintiff's
breach of contract claim based on BPteri@ation of the EOM Agreements. lat * 20-24.

The Court nevertheless granted Plaintiff tepsd® amend his Complaint to allege facts
sufficient to establish a contractual righttantinued receipt of fhEnd-of-Month Volume
Allowances.

Plaintiff timely filed an Amended Conhgant on February 12, 2010. The Amended
Complaint alleges that BP made oral repres@ns to him that the EOM Agreements “would
remain in existence.” (Am. Compl., 11 11, 19). &8 allegedly told Plaintiff that if the EOM
Agreements were terminated, Plaintiff “would be permitted to terminate its [DSAs].Y {1).

In reliance on those oral representationd the expected inconfom the End-of-Month

Volume Allowances, Plaintiff claims to have spent approximately $750,000 in capital
improvements to his service stations. The AdeshComplaint reasserts claims for constructive
discharge of the franchise in violation o€tRMPA and breach of contract based on BP’s
“conduct in terminating the Agreements.” (1d39).

BP now moves for summary juahgent regarding all of Plaintiff's claims. After this
Court ruled on BP’s motion to dismiss and aRéintiff filed his Amended Complaint, the

Supreme Court issued its deioin in_Mac’s Shell Serv., Ing. Shell Oil Prods. Co. LLC130 S.

Ct. 1251 (2010). The Supreme Court held in Mac’s Shatl“a necessary element of any



constructive termination claim undine PMPA is that the compieed-of conduct forced an end
to the franchisee’s use of the franchisor&lgmark, purchase of the franchisor’s fuel, or
occupation of the franchisarservice station.”_ldat 1261-62. In light of this ruling, Plaintiff
admits that Mac’s Shelvitiates [his] PMPA claims in thisase,” and he “consents to judgment
against [him] on Count One of [his] Amendedn@aaint.” (Pl. Br. at 4-5). Plaintiff
nevertheless opposes BP’s motion regarding his br&faotntract claim.
I. LEGAL STANDARD

Summary judgment is appropriatdere the Court is satisfigdat “there is no genuine
issue as to any material factchthat the movant is entitled jjcdgment as a matter of law.” Fed.

R. Civ. P. 56(c); se€elotex Corp. v. Catretd77 U.S. 317, 330 (1986). A genuine issue of

material fact exists only if the evidencesigch that a reasonaljiey could find for the

nonmoving party. _Anderson v. Liberty Lobby, In¢77 U.S. 242, 248 (1986). When the Court

weighs the evidence presented by the parties, tliet & not to make credibility determinations

regarding witness testimony. Sunob@. v. MX Wholesale Fuel Corp565 F. Supp. 2d 572,

575 (D.N.J. 2008). “The evidence of the non-nmdva to be beliewvd and all justifiable
inferences are to be dravin his favor.” _Andersom77 U.S. at 255.
However, to defeat a motion for summarggment, the nonmoving party must present

competent evidence that could be admissible at trial. SB#@agon Mfg. Co. v. Tarmac

Roofing Sys. 63 F.3d 1267, 1275 n.17 (3d Cir. 1995). The nonmoving party “may not rest upon
the mere allegations or denial$ @§ pleadings and must presentmasohan just “bare assertions,
conclusory allegations or suspicions” to estdiblise existence of a genuine issue of material

fact. Fireman’s Ins. Co. of Newark, N.J. v. DuFre€#6 F.2d 965, 969 (3d Cir. 1982) (citation

omitted); see alsbed. R. Civ. P. 56(e). “A party’s faileito make a showing that is ‘sufficient



to establish the existence of an element esseatibht party’s case, and on which that party will

bear the burden of proof atdl mandates the entry of sunamy judgment.” Watson v. Eastman

Kodak Co, 235 F.3d 851, 857-58 (3d Cir. 2000) (quoting Celotex Cdif¥ U.S. at 322).
[I. DISCUSSION

Plaintiff opposes BP’s motion for summandpment based on four breach-of-contract
theories. The Court addresses each ahkff's theories in turn.

A. Assignment of the DSAs

Plaintiff first claims that BP’s assignmeunitthe DSAs to Ocean was invalid because the
Uniform Commercial Code (“UCC™rohibits assignments that “increase materially the burden
or risk imposed on” the oth@arty. N.J.S.A. 12A:2-210 (adbpg § 2-210 of the UCC).

The parties do not dispute, and this Court fonesty ruled, that the fuel supply contracts
between the parties are governed by New Jerseysion of the UCC, N.J.S.A. 12A:2-210, et

seq. SeeMacWilliams 2010 U.S. Dist. LEXIS 8967, at *168 he UCC provides that “unless

otherwise agreed, all rigghof either [party]. . . can kmssigned except where the assignment
would materially change the duty of the othertyeor increase materially the burden or risk
imposed on him by his contract, or impairterally his chancef obtaining return
performance.” N.J.S.A. 12A:2-210.

The DSAs do not prohibit, and in fact providleat BP may assign its rights to a third-
party. Plaintiff nevertheless argues that Ocetimsatened price increases and termination of
the EMO Agreements imposed an increasedargkimpaired Plaintif§ chance of obtaining the
bargained for return. Plaiffts argument is unavailing.

First, the DSAs did not fix oguarantee Plaintiff's fuel priceln fact, the DSAs expressly

permitted BP to “change prices for all produatsny time.” (DSA 8§ 3(a)). Moreover, the



DSAs provided that “[i]f this Agreement is agsed by [BP] to a Supplier jobber or other party,
the price to be paid by [Plaintiff] for motor fushd other products hereumdell be established
by said jobber or other party(DSA § 3(b)). Thus, Platiff cannot argue that Ocean’s
threatened price increases would “materiallyréase his burden” under the DMAs because the
DMAs expressly allowed for price increaseé®econd, Plaintiff cannot argue that Ocean’s
termination of the EOM Agreements materialyected his burdens and risks because the EOM
Agreements expressly permitted BP to terminate the End-of-Month Volume Allowances “at any
time.” (EOM Agreements, at 2).

In short, BP’s assignment to Ocean was not invalid under the UCC because the

assignment created no new risks or burdens.B8aehler v. Amoco Oil Cp112 F.3d 902, 908

(7th Cir. 1997) (analyzing assignmentfoél supply contract under UCC § 2-210 and
concluding that assignment wadiganotwithstanding assignee-sujgpls price increase because

contract expressly allowed for pe increase); Clark v. BP Oil Cd.37 F.3d 386, 393-94 (6th

Cir. 1998) (holding that “open e term” in fuel supply contraestopped plaintiff from arguing
that assignee’s price increasecamted to “material change the risks and burdens imposed on
him” under UCC § 2-210). Therefore, Plaifisi breach-of-contract theory based on BP’s
assignment to Ocean fails, and BP is entittesummary judgment regarding this claim.

B. Termination of the EOM Agreements

Plaintiff's next breach-of-@ntract theory is that BP’s termination of the EOM

Agreements amounts to a breach of the partiebaleagreement. BP responds that the parol

evidence rule bars this claim.



In general, the parol evidence rule “prohiliite introduction of evidence that tends to

alter an integrated written documerit.Conway v. 287 Corporate Ctr. AssQ@01 A.2d 341,

346 (N.J. 2006). However, the New Jersey 8o Court does not strictly apply the parol

evidence rule._Seatl. N. Airlines, Inc. v. Schwimmer96 A.2d 652, 655-56 (N.J. 1953). Under

New Jersey law, courts should “consider althad relevant evidence that will assist in

determining the intent and meag of the contract.”_Conway01 A.2d at 346. This requires “a

thorough examination of extsic evidence in the intergegion of contracts.” 1d.“Such
evidence may include consideratiointhe particular contractual grision, an overview of all the
terms, the circumstances leading up to the &ion of the contract, custom, usage, and the
interpretation placed on the disputedypsion by the parties’ conduct.” Idinternal quotation
marks and citations omitted). Notwithstanding tielsxed approach to the parol evidence rule,
the New Jersey Supreme Court has held:

The admission of evidence of exsia facts is not for the purpose

of changing the writing, but to seeulight by which to measure its

actual significance. Such evidanis adducible only for the

purpose of interpreting the writing--not for the purpose of

modifying or enlarging or curting its terms, but to aid in

determining the meaning of what has been said.
Schwimmey 96 A.2d at 655-56. A court should therefexelude parol evidence “[s]o far as the
evidence tends to show, not the meaning ofmtieéng, but an intentionvholly unexpressed in
the writing”. Id.

Here, Plaintiff attempts to introduce paeslidence of “an intention wholly unexpressed

in the writing.” 1d. Even if BP made the alleged orabprises, the partiesibsequently reduced

their agreement to writing. Those writings, which Plaintiff signed, permit BP to terminate the

1 “The parol evidence rule is a matter of substantive law.” Schoch v. First Fidelity Bancorp@h#idh2d 654,
662 (3d Cir. 1990) (citing Betz Lab., Inc. v. Hin€é47 F.2d 402, 405 (3d Cir. 1981)). Thus, in this case, the Court
must apply New Jersey’s parol evidemake regarding the EOM Agreements. Id.

9




End-of-Month Volume Allowances “at any time(EOM Agreements, at 2). Nowhere do the
agreements say or suggest that BP agreed metrtinate the allowances. New Jersey’s parol
evidence rule prohibits Plaintiff from rewing the terms of the parties’ agreement by
introducing evidence of prior ordiscussions that directhontradict the agreements’ terfs.
Thus, termination of the EOM Agreements did mo&nd of itself, constitute a breach of the
parties’ agreement because that agreemestatesd in the EOM Agreements, permitted BP to
terminate the allowance program.

C. BP’s Failure to Comply with the EOM Agreements’ Notice Provisions

Plaintiff next argues that BP breached B@M Agreements because it did not provide
30 days written notice of termination.

A breach-of-contract claim under New Jersey taquires proof of three elements: “a
valid contract, defective performance by tlefendant, and resulting damages.” Coyle v.
Englander's488 A.2d 1083, 1088 (N.J. Sup. Ct. App. Div. 1985). To prove resulting damages,
a plaintiff must prove tht he suffered a quantifiable losathvas “the natural and probable

consequences” of the defendant’s breachtarbo Duffy, Cannova and Co., L.L.C. v. Lane,

Middleton & Co., L.L.C, 921 A.2d 1100, 1108 (N.J. 2007). The New Jersey Supreme Court has

interpreted this standard to require proof thatplaintiff's alleged d@mages were “a reasonably
certain consequence of the breach” at the time the parties contracted. Id.

Under the EOM Agreements, BP could teratenthe End-of-Month Volume Allowances
at “any time.” If BP exercisetthat termination right, the EOM Agements required BP to give

Plaintiff 30 days written notice. BP presentsewvadence that it gave Plaintiff written notice, and

2 Indeed, Plaintiff admits that his ‘&ach of contract [claim] relates to thisal] agreement by BP to pay EOM
allowances, and this claim is not based on the language of the supply agreements.” (P).Br., at 7

10



Plaintiff states is his declaration that BP dmt give him written notice. Thus, on the evidence
before the Court, it appears that BRdxrhed the agreements’ notice provisions.

However, in addition to presenting evidemde breach, Plaintiff must also present
evidence of resulting damages. &awy/le 488 A.2d at 1088. Plaintiff seeks damages for the
loss of the End-of-Month Volume Allowancgdss $750,000 in capital improvements to the
stations, the $200,000 paid to Ocean, and his $20,06ea®sit. Yet, he presents no evidence
proving that BP’s failuréo provide 30 days written notice cadsany of his alleged losses. In
fact, although Plaintiff did not oeive written notice, he admitisat Ocean gave him verbal
notice that it was terminaty the End-of-Month Volume Allwances sometime in August 2008,
and, based on that notice, Pldimbtained a new supply contraeith Arfa sometime during or
before September 2008. (Am. Compl. § 25). Thwuthin a month of receiving actual notice of
the termination, Plaintiff obtaimea new contract. Because Ocean and BP could terminate the
End-of-Month Volume Allowances at any timeydabecause Plaintiff received actual notice of
the termination and promptly obt&id a new contract, there is nadmnce that BP’s failure to
provide written notice caused Plaintiff any loss.

Nevertheless, because the EOM Agreementsire BP to give Plaintiff 30 days notice
regarding termination of the End-of-Month Volulowances, Plaintiff may be entitled to one
month of allowances if BP stopped paymenhwitt providing the required notice. However,
Plaintiff does not provide any evidence shogvivhen Ocean or BP stopped paying him under
the agreements. If Ocean made one final mgmthlyment after providing verbal notice of the
termination, then Plaintiff did not suffer any lossaa®sult of the breach of the notice provision.
On the evidence before the Court, however, tieen® basis to concludbat Plaintiff suffered a

loss because Plaintiff does not provide any evidence showing when BP or Ocean ceased paying

11



the allowances. Plaintiff cannot surviversuary judgment regarding this claim. S&atson
235 F.3d at 857-58 (“A party’s failure to makehawing that is ‘sufficient to establish the
existence of an element essential to thatyfmdase, and on which that party will bear the
burden of proof at trial’ mandatesetlentry of summary judgment.”).

D. Plaintiff's Security Deposit

Plaintiff's final breach-of-contract theory that BP breached the DSAs by failing to
return his $20,000 cash deposit once the DSAs warentated. BP claims that it did not breach
the DSAs because it transferred the $20,000 to Ocean when it assigned Ocean its rights under the
agreements.

As noted above, a breach-ajntract claim under New Jersey law requires proof of three
elements: “a valid contract, defective perfonoa by the defendant, and resulting damages.”
Coyle 488 A.2d at 1088. In general, an assignnécbntractual rightsdoes not discharge the
original [promisor], but merely transfers the duty to the assignee as an additional obligor.”

Fusco v. Union City618 A.2d 914, 916-17 (N.J. Sup. &pp. Div. 1993) (citing 15 Williston

on Contracts 8 1867A (3d ed. 1972)). “A partgrioot relieve himself ahe obligations of a

contract without the consent of the obligee.

atl337 (quoting Riley v. New Rapids Carpet

Center 294 A.2d 7, 10 (N.J. 1972)). “There must beladc and definite int&ion on the part of
all concerned’ that it is the purpose of the agred¢nmesubstitute a new debtor for the old one.”

Id. (quoting Tolland v. Listal34 A.2d 601, 603-04 (N.J. Sup. Ct. App. Div.1957).

Here, Plaintiff not did consent to BP’s agsinent of the DSAs to Ocean. Thus, although
the assignment made Ocean an additional obligder the DSAs, it did not release BP from any
of its obligations. Consequewnttthe fact that BP transferr@daintiff’'s deposit to Ocean is

irrelevant because BP remairable to Plaintiff under the DSAs if Ocean holds the deposit in

12



violation of the agreements. BP’s motion for summary judgment isftrerdenied regarding
this claim.
V. CONCLUSION

For the reasons discussed above, BP'sandor summary judgient is granted
regarding Plaintiff's PMPA clan. BP’s motion for summarnydgment regarding Plaintiff's
breach-of-contract claims is denied to the exBfatseeks to dismissdhtiff's claim based on
his unreturned $20,000 deposit. Summary judgmegraisted regarding Plaintiff's remaining

breach-of-contract claims. Amppropriate order il enter.

Dated:11/18/10 /s/RobertB. Kugler
ROBERTB. KUGLER
Lhited States District Judge

13



