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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

STEVEN JUDE HOFFENBERG,
Civil Action No. 09-4784 (RMB)
Plaintiff,

V. : MEMORANDUM OPINION

JEFF GRONDOLSKY et al.,

Defendants.

Bumb, District Judge:

This matter comes before the Court upon &telude Hoffenberg’s (“Hoffenberg”) filing
of his fifth round of pleadings, sd@ocket Entry No. 59. For the reasons detailed below, the
pleadings will be dismissed; such dismissal dlwith prejudice. In addition, a limited order of
preclusion will be entered against Hoffenberg.

During the last year and a half, Hoffenberg inéththree actions in this District. Because
this Court Order, accompanying the instant Opinion, imposes limited preclusion as a result of
Hoffenberg’s frivolous litigation praices, the Court finds it prudetatrecite Hoffenberg’s litigation
activities.

l. Hoffenberg v. Warden of Fort Dix, Civil Action No. 09-3375

On July 9, 2009, the Clerk received Hoffenbemgetition, submitted pursuant to 28 U.S.C.

2241, sedHoffenberg v. Warden of Fort DiXCivil Action No. 09-3375 (“Hoffenberg-Habeas

Docket Entry No. 1, which arrived unaccompahiy either his filing fee of $5.00 or hisforma

pauperisapplication._See. One week later, on July 16, 2009, the Clerk received a letter from
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Hoffenberg noting his concern with the fact thathad not received a “reply from Court Clerk’s
Office” and expressing his opinion that such lack of “reply” must have been indicative of
Hoffenberg's prison officials’ “obstruction” of his access to his legal mail. ideBocket Entry

No. 2. Inresponse, the Clerk forwarded Hoffenberg a copy of the docket sheet in the Hoffenberg-
Habeasnatter._Se@. On the next day, that is, on Jdly, 2009, the Clerk received Hoffenberg’s
motion, seéd., Docket Entry No. 3, reasserting Hoffenbeigjaim that the warden at Hoffenberg’s
place of confinement must have been “obstnggthis access to legal mail because Hoffenberg had
not received any correspondence from the Courhduhie whole eight days the pendency of the

Hoffenberg-Habeasatter._Se@l., Docket Entry No. 3, at 1. Hoffenberg, therefore, requested that

all correspondence to him be mailed by “spegiall,” although he did not clarify his meaning of
the term “special mail?” See generallyid., Docket Entry No. 3.

Addressing Hoffenberg’s challenges asserted in Hoffenberg-Hahea€ourt noted that

Hoffenberg pled guilty — and was sentenced théenUnited States District Court for the Southern

District of New York (“SDNY”). SeeHoffenberg v. United State436 F. Supp. 2d 609, 2006 U.S.

Dist. LEXIS 42222 (S.D.N.Y. 2006). The SDNY summarized Petitioner’'s underlying criminal
proceedings as follows:

From 1974 until April 1993, Hoffenberg served as the chief executive officer,
president, and chairman of the board of Towers Financial Corporation (“TFC”). In
February 1993, following a lengthy investigation, the Securities and Exchange
Commission (“SEC”) filed suit against Hoffenberg, TFC, and other TFC officials for,
among other things, securities fraud throtlghcirculation of false and misleading
financial statements to investors regarding TFC's financial condition. Soon

! Hoffenberg’s motion, in addition to asserting that the warden was obstructing
Petitioner’s access to his legal mail and requesting unspecified “special mailing” by this Court,
seeHoffenberg-Habea®ocket Entry No. 3, at 1-4, sought this Court’s orders directing
intervention by the United States Attorney General. iGes 3.
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thereafter, in March 1993, TFC filed forrdauptcy. The collapse of TFC resulted

in losses to investors totaling hundreds of millions of dollars. On April 19, 1994,
Hoffenberg was indicted in the Northerrsbict of lllinois on various fraud charges,
including mail fraud. On April 20, 1994, ifenberg was indicted in the [SDNY]

on numerous charges related to the SEC investigation and lawsuit, including mail
fraud, securities fraud in connection withe sale of notes and bonds of TFC,
unlawful conspiracy, and obstruction offjgs. . . . The indictment pending in the
Northern District of lllinois was trasferred to the [SDNY]. On April 20, 1995,
Hoffenberg pled guilty to four counts of a superseding information related to the
April 20, 1994 indictment: (I) conspiracy to violate the securities laws by

fraudulently selling securities . . . ; (ii) mail fraud . . . ; (iii) conspiracy to obstruct
justice . .. ; and (iv) tax evasion . . . .flémberg also pled guilty to one count of the
indictment transferred from the NorthernsBict of Illinois: mail fraud . . .. On

March 7, 1997, [the SDNY] sentenced Hoffenberg to twenty years' imprisonment,
followed by a three-year term of supervisetkase, as well a$ 1 million fine,
approximately $ 475 million in restitution, and a $ 50 special assessment on each of
the five counts. Hoffenberg appealed briminal conviction and sentence and on
September 22, 1998 the Second Circtiitraed the conviction and sentence.
Hoffenberg filed a petition for rehearing and a petition for rehearit@eq which

the Second Circuit denied in a January 15, 1999 order. Hoffenberg is currently
incarcerated and serving his sentence.

Id. at *2-5 (citations omitted).

The petition in Hoffenberg-Habeprsesented a potpourri of challenges in the sense that some

statements made in Hoffenberg’s petition were “pegged” to the events underlying his criminal
conviction, while other stateants presented considBoas relevant to habeas applications, with the
remaining challenges seemingly aiming to asseitrapts claims. Specifically, for his habeas-like

line of challenges, Hoffenberg qualified himseléas'elderly person” on the grounds that he turned
65. Sead., Docket Entry No. 1, at 2. He, therefore, bedié that he had to be transferred from his
current place of confinement at Fort Dix (and frbeing incarcerated in “a” federal correctional
institution, in general) to home confinement fioe remainder of his sentence, under the Second
Chance Act, even though he served only thirteed one half years of his twenty-year prison

sentence, and the Second Chance Act allows consideration of home confinement for persons over
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65 who servethe greater periodbetween the period of 10 years and 75% of their imposed term.
Seeid.. In his line of challenges ggged” to his criminal convian, Hoffenberg asserted that the
very fact of his confinement frort Dix was illegal because it prevented collection of the restitution
ordered in Hoffenberg’s underlying criminal matter. $eat 3. According to Hoffenberg’s
petition, the warden of Fort Dix “issued a numloé written communication(s) stating that [the
prison officials] will not comply with [the] restitution and fine court orderdd. (capitalization,
bolding and underlining removed, alternative plurabriginal). From this statement, the Court
gathered that Hoffenberg was trying to assertttietvarden was acting in contempt of Petitioner’s
sentencing court.

In addition to the foregoing, Hoffenberg’sti@n contained a phrase reading, “obstruction
of [Petitioner’s] court access ongoing,” &t.4 (capitalization, boldg and underlining removed),
and referred to an “exhibit 2,” which — howeveawras not included in Hfenbeg’s submission. See
id. In addition, the “Statement of Facts” 8en in Hoffenberg’s petition concluded with the

following phrase: “Leave to amend this motion iataivil rights litigation for jury trial under 28

U.S.C. 8 1331 jurisdiction Federal Civil Rule 15 Foman v. Da\isEd. 2d 222 (1962).” lcat 5

(capitalization, bolding and underlining removedinally, the last page of the petition stated:
“Should this Respondent seek to litigate this simgdiest for consideration of home detention, this
... Court is requested to graeaVe to amend this action. This . .. Court is requested to order this

Petitioner to amend this action unded&rl Civil Rule 15, Foman v. DawsL.Ed. 2d 222 (1962),

2 Hoffenberg'’s petition also notes Hoffenberg’s impression that the Attorney General of
the United States “had interactions” with the warden about the restitution issue and that some
unidentified United States senators and “members of the Judiciary Committee” are involved in
the matter._SeBocket Entry No. 1, at 4.
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into the Petitioner[’]s civil rights action, under B8S.C. 8 1331 federal question jurisdiction. Order
leave for the Petitioner to amend this action unddeFa Civil Rule 15 intdhe Petitioner[’]s civil
rights action, 28 U.S.C. 8§ 1331 federal question, Bivéh®.P. staff violations of scope of
employment, ongoing staff liability, jury trial.”_Idt 5 (capitalization, bolding and underlining
removed). The totality of these statements suggddsoffenberg’s interest in pursuing civil rights
challenges.

In response to this panoply of poorly articulated claims, this Court issued a memorandum

opinion and order dated August 31, 2009. ISe#enberg-Habea®ocket Entry No. 4. The Court

dismissed Hoffenberg’'s Second Chance Act challenges as unexRaarstegointed out that
Hoffenberg’s civil rights challenges, such as actesbke courts claims, should be brought in a
separate civil action by meansfibihg a civil complaint rather thn a habeas petition. The Court,
therefore, dismissed such potential civil rightaltdnges also without prejudice, leaving an avenue

for Hoffenberg to litigate these matters in good féith.

® The Court noted its impression that Hoffenberg might be ineligible for the requested
habeas relief since he had served less than 75% of his twenty-year sentence. However, because
this Court had no information about Hoffenberg’s good-conduct credit or pre-conviction
confinement, or similar factors that might render Hoffenberg’s already-served period of
confinement equal to 75% of his sentence Qbart — out of abundance of caution — entered no
conclusive opinion as to whether Hoffenberg was eligible for consideration under Section
17541(g).

* The Court also explained that it would neither direct intervention by the United States
Attorney General (since the decision whether to intervene is for the United States Attorney
General to make) nor would it deem the United States Attorney General an indispensable party
to this litigation. Hoffenberg's claims that his warden was in contempt of Hoffenberg’s
sentencing court’s order directing restitution were dismissed for lack of habeas jurisdiction as
not affecting Hoffenberg’s term of confinement addition, the Court explained that it would
not direct the warden to deduct any funds from Hoffenberg’s account, since it was Hoffenberg’s
duty to either submit his filing fee or a certifiedformapauperisapplication qualifying
Hoffenberg to proceed in this matter as a pauper, but the Court would direct the Clerk to provide
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I. Instant Action: Hoffenberg v. Grondolsky, Civil Action No. 09-4784

A. Procedural History

Seemingly in response to the Court’s order issued in Hoffenberg-HaHetisnberg

initiated the instant matter on SeptemberZ]9, by submitting his civil complaint. SBPecket
Entry No. 13 The complaint, packed into a 100gessubmission (and encompassing 371 virtually

incomprehensible paragraphs heavily peppered by bolding, capitalization and underlining), arrived

accompanied by Hoffenberg’s application to proceed in this matternrapauperis Seed.

On September 30, 2009, this Court issued a memorandum opinion and order granting
Hoffenberg informapauperistatus and dismissing the comptaimithout prejudice, for failure to
comply with the requirements of Rules 8, 18 and 20.0®e&et Entry No. 2 (explaining to Plaintiff
the shortcomings of his complaint and prorgliPlaintiff with detailed guidance as to the
requirements of Rules 8, 18 and 20he Court directed the Clerkaolministratively terminate this
matter, subject to reopening in the event Hufferg submitted an amended complaint complying
with requirements of the aforesdtiiles of Civil Procedure. Seég The Court also directed the
Clerk to serve Plaintiff with Blank civil complaint form andtrongly encouraged Plaintiff to utilize
the form in order to control the volume acwhtent of Hoffenberg’s amended pleading. Beat
13 and n.2.

Hoffenberg thereafter filed a traf voluminous motions. Sd&ocket Entries Nos. 3, 6 and

Hoffenberg with a blank iformapauperisapplication for_habedgigants and for civil
complaint filers: to facilitate Hoffenberg’s endeavors to that effect. Hoffenberg never paid his
filing fee of $5.00 (nor did he submit hisfiormapauperisapplication) in Hoffenberg-Habeas

®> References to docket entries in this matter are made without indication of the action;
hence, a reference to “Docket Entry No. XX” shall be construed as a reference to the docket
entry No. “XX” in this matter.

Page 6 of 50



7. Specifically, Hoffenberg filed: (a) a ‘wtion for meaningful court access,” d8ecket Entry No.

3 (a 12-page 37-paragraph production, with some paragraphs consisting of four sub-paragraphs,
expressing Hoffenberg’s displeasunath his prison officials); (b) a “motion for declaratory relief,”
seeDocket Entry No. 6 (a 20-page, 111-pargirproduction expressing Hoffenberg’s displeasures

with the current state of law, this Courttgder directing Hoffenberg to comply with the
requirements of the Rules of Civil Procedure,fdat of the appointment of Hoffenberg’s warden,

the actions and inactions of the government offscs#tuated at the Washington, D.C., etc.); and (c)

a “motion to consolidate,” se®ocket Entry No. 7 (a six-page production demanding
“consolidation” with his “motion for declaratory relief”).

On October 14, 2009, and November 5, 2009, the@lenied these motions, and extended
its time to file an amended complaint. Theu@ left the matter in administrative termination
subject to reopening upon timely receipt of the amended complaint complying with the requirements
of the Federal Rules of Civil Procedure. Smket Entries Nos. 4 and 8.

On November 16, 2009, Hoffenberg filed his first amended complaint, accompanied by
another set of motions. Sé@&mwcket Entries Nos. 10, 11, 12, 13, 14, 15 and 16. Specifically,
Hoffenberg filed: (a) another “main for meaningful court access,” sBecket Entry No. 11
(repeating the same 12-page 37-paragraph produsiittirsome paragraphs consisting of four sub-
paragraphs, expressing Hoffenberg’s displeasutbs$wg prison officials); (b) arepeat of same, one
more time,_se®ocket Entry No. 12; (c) a “motion tmrrect docket” which the Court understood
to read that the case was reopened, even thoughviasrno determination by this Court as to the
timeliness of content of Hoffenberg’s amended complaintDeeket Entry No. 13; (d) a “motion

to reopen the case and serve [the process], Daexket Entry No. 14 (a 30-page production
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consisting of a 21-paragraph repeat of virtuahg same, a page of Hoffenberg’'s self-praise
declaring him to be the savior of the New Y &dst newspaper and promising a book to that extent,
a repeat of Hoffenberg’s prior motion for “declangtrelief,” etc.); (e) a “motion for declaratory
relief to consolidate docket entries,” d@ecket Entry No. 15 (a seven-page production rehashing
the same); and (f) another “motion for declaratrelief to consolidate docket entries,” $&mcket
Entry No. 16 (one more repeat of the same)adutition to the aforesaid flock of motions addressed
to this Court, Hoffenberg also filed a letteratiting the Clerk to “consolidate” docket entries, even
though the Court had not issued an order to that effectD&eeet Entry No. 17.

The amended complaint presented a copy of Hoffenberg's original complaitti€ivery
same 371-paragraph patchy narrative consisting of conclusory statements) made even less
understandable by Hoffenberg's numerous handwigtbexments entered between the lines and/or
on margins. SePocket Entry No. 10.

Therefore, on December 17, 2009, the Courdsinother memorandum opinion and order
dismissing the first amended complaint for failtoeomply with the requirements of Rules 8, 18
and 20 (and addressing Hoffenberggsond round of motions). Sé&mocket Entry No. 18.
Moreover, even though Hoffenberg's amended camtpaas virtually incomprehensible, the Court
deciphered two claims in that complaint, expldite@ Hoffenberg the applicable substantive tests
and the facial invalidity of these deciphered challenges and dismissed those claims with prejudice.
The Court granted Hoffenberg leave to amend the remainder of his firstamended complaint by filing
his second amended complaint that would dgmjith the requirements of Rule 8. Sde In the
process of addressing Hoffenberg's claims,Gbart detailed again to Hoffenberg the pleading

requirements of Rule 8, as explained by the Supreme Court in Ashcroft v.188&. Ct. 1937
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(2009), and Bell Atl. Corp. v. Twomb\650 U.S. 544 (2007), and Iblye Court of Appeals in

Fowler v. UPMC Shadysid&78 F.3d 203 (3d Cir. 2009), and Phillips v. County of AlleghBh$

F.3d 224 (3d Cir. 2008). The Countestsed that Hoffenberg’s allegations had to be factual, and that
they could not be self-serving conclusory statemaniscitals of elementsf claims. The Court's
order ended with an unambiguous directive Haffenberg's second amended complaint had to be
a clear and concise document. 8ket 18.

OnJanuary 5, 2010, Hoffenberg filed his second amended conf@dibtpage production
consisting of 203 paragraphs, accompanied by 39 pages of exhibits written up by Hoffenberg
between the lines and on the margins. Beeket Entry No. 20. Theelevance of these exhibits
to Hoffenberg's claims was just as incomprehdasibthe content of Hoffenberg's second amended
complaint, since these 203 paragraphs presegitedtively, a stream of consciousness laden with
legal citations._Seid. Therefore, on February 23, 2010, this Court issued one more memorandum
opinion and order dismissing Hoffenberg's second amended complairibo8ext Entry No. 23.

Same as during its dismissal of Hoffenberg's Ermended complaint, the Court took its best guess
as to certain claims that the Court could deaifitzan the content of Hoffenberg’s submission and
explained to Hoffenberg that these allegations, if discerned correctly, did not state a cognizable

claim. Seed. at 3, n.1 (explaining non-vidlty of Hoffenberg’s access-to-the-courts claims and

® This second amended complaint was: (a) preluded by Hoffenberg's filing of a letter
informing the Clerk that Hoffenberg was filing such second amended complaint but omitting to
enclose that very document: and (b) followed by two letters from Hoffenberg, one demanding a
stamped copy of his submission and another inquiring as to the status of this case, expressing
Hoffenberg’s displeasure with his need to wait for the whole five weeks passed from the date of
his submission of his second amended complaint, and notifying this Court that the instant matter
needed special attention because, in Hoffenberg’s opinion, it was a “high-profile law suit.” See
Docket Entries Nos. 19, 21 and 22.
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allegations based on Hoffenberg’s placement inegged confinement and alleged fraudulent court
testimony of certain witnesses). The Caudtder concluded with the following unambiguous
directive:

Because the Court is concerned thatilivgfof yet another amended complaint will

result in an equally, if not more, incomprehensible submission, . . . Hoffenberg

[must] submit a list of legal claims whidoffenberg wishes to assert. After each

claim, Hoffenberg shall set forth in no mdh&an one page the facts he alleges that

support such claim. If he cannot do s@ine page, he shall so state his reasons in

that one page.
Id. at 3-4 (emphasis removed).

On March 9, 2010, Hoffenberg submitted hisdramended complaint (which represented
Hoffenberg's fourth attempt). SBecket Entry No. 25. In flagraxtisregard of this Court’s prior
directive, Hoffenberg presented a 43-page corigildilled with a totalof 150 paragraphs. See

id. The content of these 150 paragraphs was even more concerning: with adamant ignorance of this

Court's guidance as to the requiremenftRule 8 (as clarified in_ Twomb)yigbal Phillips and

Fowlen, and the requirements of Rules 18 and 20, Hoffenberg’s third amended complaint was not
just a stream of unspecific and unrelated genermlitig it also reiterated the very claims that were
already expressly dismissed by this Court. i#ee
Therefore, on April 27, 2010, this Court issued another memorandum opinion and order

replicating an extensive excerpt from the “stream of consciousness” narratives comprising
Hoffenberg’s third amended complaint and notieel Court’s grave concern with Hoffenberg's
adamant ignorance of this Court's guidance as to the applicable requirements and Hoffenberg's
refusal to comply with this Court's orderdn no ambiguous terms, the Court explained to
Hoffenberg (stressing that this explanation wasmgiee the last time) how to plead his claims by

asserting facts, and facts only, in a clear amtise statement; the Court stressed that Hoffenberg's
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failure to comply with this Court's guidance wouésult in dismissal of Hoffenberg's claims with
prejudice. _Se®ocket Entry No. 26. For the last time, Hoffenberg was granted leave to file one
more amended complaint; that leave was given in the following terms:

Plaintiff's fourth amended complaiMUST consist of -- AND ONLY OF -- a
submission where, on the top of each pfideffenberg] will write the name of each
Defendant (or identifying features, if theame is unknown) and follow that name by
stating specific facts of what exactly titsfendant did, and vem, and what injuries
[Hoffenberg] suffered as a result of thatiae. [Hoffenberg’s] discussion of the
facts related to any particular Dattant CANNOT exceed one double-spaced page,
single sided. [Hoffenberg’s] allegationsafifconsist of facts and only facts, stated
simply and clearly, in accordance with IRWB requirements. [Hoffenberg’s]
allegations against all Defendants shaltia@sactionally related to the allegations
against the first Defendant in the list, in accordance with Rules 18 and 20.
[Hoffenberg’s] failure to adhere to thigrgole directive, or [Hoffenberg’s] recital

of the claims dismissed with prejudice fhe Court’s opinions addressing his second
and third amended complaints, or Hoffenberg's] raising of claims which
[Hoffenberg] has no standing to litigatpufsuant to the explanations already
provided to him by this Court, or Henberg's] other ignorance of the legal
standards as explained to him in this and previous memorandum opinions and orders
issued by the Court will beleemed contempt of ith Court and will trigger
appropriate sanctions[Hoffenberg] is STRONGLYENCOURAGED to take this
Court's warning seriously.

Id. at 13 (capitalization in original).

As noted suprehis Court's memorandum opinion amdler dismissing Hoffenberg'’s third
amended complaint and granting him leave tohigefifth round of pleadings was issued on April
27, 2010._Sed.

Hoffenberg's fourth amended complainas filed eight months latewith 33 docket entries

separating the Court’s aforesaid order and Hoffagibdiling of his pleadings. These 33 entries
reflected Hoffenberg’s litigation endeavors which, in light of the content of his latest amended
complaint, are indicative of nothing but his intent to abuse the legal process availed to him.

Specifically, in response to the Court’s mear@um opinion and order directing his filing
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of the fifth round of pleadings, Hienberg did not file an amendedmplaint; rather, he made the

following filings:

a.

First, his motion to “disqualify” this Cotjra seven-page submission opening with the
statement “motion seeking disqualification [tfis Court for] deliberate abuse of sound
judicial discretion [and] causing massive pdige to [Hoffenberg] with his state pension
fund(s) restitution victim(s) investment repagmt(s) by [Hoffenberg] in this lawsuit under
the March 2010 United States Congress Ethic(s) Committee approval in restitution
[Hoffenberg] payment(s) intervention by tbiaited States Congress Judiciary Committee

. causing [Hoffenberg] prejudice in payrhehsome (7) seven court ordered restitution
obligation(s) in the amount of some one bitlidollars to [Hoffenberg] restitution victim(s)
state pension fund(s) with other restitution sgi@s. . . .” Docket Entry No. 29 (effectively
asserting that this Court’'s demand for a clear and concise pleading denied Hoffenberg
“meaningful access to the courts” and an oppattaa repay “billion dollars” to the victims
of his fraud that underlies his criminal corian and threatening this Court with a wrath of
congressional officials allegedly supporting Hoffenberg).
Then, Hoffenberg filed his notice of appeatharegard to this Gurt’s order dismissing
Hoffenberg’s third amended complaint without prejudice. 3Baeket Entry No. 30. (This
appeal was later withdrawn by Hoffenberg, $eecket Entry No. 40; it seems that
Hoffenberg’s withdrawal was made in response to the Court of Appeals’ order informing
Hoffenberg that his appeal was to be coead for dismissal as legally frivolous, see
Docket Entry No. 47. Hoffenberg’'s appeal was eventually dismissed as taken from an

interlocutory decision not ripening this matter for appeal. [Bwket Entry No. 51.)
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C. The next filing was Hoffenberg’s “exhibit” tas motion seeking “disqualification” of this
Court, seeDocket Entry No. 33 (filed after Hoffenberg’s notice of appeal and, moreover,
after this Court’s denial of Hoffenberg’'s motion for “disqualification” of this Court). This
“exhibit” consisted of a letter allegedlyrgeby Hoffenberg to Congressman John Conyers
(representing the 14th Congressional Distatthe State of Michigan) requesting the
Congressman’s order to release Hoffenberg from confinementid.See

d. The following filing was Hoffenberg’'siotion requesting “due process,” $2ecket Entry
No. 34, and opening with the sentence negdi‘motion . . . to disqualify [this Court
because] the Ethic(s) Committee, in thdtelth States Congress, approved [Congressman]
John Conyers application, on the Judiciary Conaajtto act, with [ldffenberg’s] restitution
repayment(s) to major spate pension fundsausing [Hoffenberg’s] need[] to file paper(s),
in front of the Magistrate J [assigned to thision], discerning [this Court’s] major damage
to [Hoffenberg’s] restitution repayment(s) witke related [Hoffenberg’s] serious prejudice
[in the form of this Court’s demanding Hoffenberg’s compliance with the requirements of
the Federal Rules of Civil Bcedure] showing the vital [this Court’s] conflict with
statute(s), well settled law and the Constitutionld. at 1.

e. Then followed another one of Hoffenbengiotion for “declaratory relief,” sde@ocket Entry

No. 36, seeking an order from this Court directing the Associated Press Agency to interview

" This “motion” referred the Court to Hoffenberg’s exhibit replicating, allegedly,
Congressman Conyers’ application to the Judiciary Committee. The so-referred “exhibit”
consists solely of Hoffenberg’s phrase “to be filed within days.” No such filing was ever made
by Hoffenberg, and this Court is not awareany application to that effect made by any
government official, at any level. Simply pttoffenberg’s “due process” motion appears to
present an outright fraud on this Court.
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Hoffenberg.

The next filing was Hoffenberg’s motion fazgonsideration of this Court’s orders denying
Hoffenberg’s motions for “disqualification” of this Court, $2ecket Entry No. 41, accusing

this Court of fabricating anfiling of Hoffenberg’s notice oappeal from this Court’s own
interlocutory decision,_Sead.

The next filing was Hoffenberg’s letter to the Clerk scolding the Clerk for not marking the
mailings to Hoffenberg with the writing “SPECIAL MAIL” and demanding such inscriptions
on all mailings to Hoffenberg on the alleged grounds that the Clerk’s failure to so mark
results in “unjust prejudice” to Hoffenberg. S@ecket Entry No. 39.

Then followed another one of Hoffenbergmotion for declaratory relief,” seBocket

Entry No. 42, again seeking “disqualification” this Court for “violations of well settled
law.”

Hoffenberg also filed a motion to “produce all court public information documents that name
[this Court] in any part therein.”_S&eocket Entry No. 45.

Hoffenberg thereafter filed his motion for mexsideration of this Court’s order denying the

prior motion, se®ocket Entry No. 48, and assertimgysteriously enough, that this Court

“hung her hat” on Venen v. Swe&t8 F.2d 117 (3d Cir. 1985).

Following that, Hoffenberg filed another letterthe Clerk, requesting a copy of the docket
sheet and reminding the Clerk to mark all mailings to Hoffenberg with the writing
“SPECIAL MAIL.” SeeDocket Entry No. 49.

This massive chain of motions and letters from Hoffenberg (and this Court’'s need for

examination of the same, s&®cket Entries Nos. 32, 35, 37, 43, 44, 46 and 50 (the Court’s
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decisions addressing these motions)) ended Aforghs later — upon the Court of Appeals’ above-
noted dismissal of Hoffenberg’s appeal for lackupisdiction. Upon such dismissal, this Court —
giving Hoffenberg the last benefit of the doubssued an order allowing Hoffenberg another thirty
days to file his fifth round of pleaugs (which, at that time, still peained unfiled: five months after
leave to file such amended pleading was granted).DSeket Entry No. 52.

In response, Hoffenberg requested an additional sixty days to prepare his fifth round of
pleadings. _Sed®ocket Entry No. 55. Out of an abundance of caution, this Court granted
Hoffenberg a lengthy extension, ninety days. Beeket Entry No. 56.

In response to the Couwst'guidance and extensions, Hoffenberg submitted his fourth
amended complaint (“Complaint”), that is, the set of pleadings at babcsdet Entry No. 59, a
sixty-page production consisting of the following parts:

1. a 150-paragraph “complaint-like” document, the beginning of which is sufficiently depictive
of the entirety of this part of his sulsaion. The first half dozen of pages reads:

Introduction in the instant 4th amended complaint filed against Defendants
[this Court] in prospective injunctive relief that must prevent any further
egregious manifestoanstitutional erra . . by ongoing [this Court’s]
retaliation by BOP staff [namely, the former and current warden of
Hoffenberg’s place of confinement aoither prison and BOP officials] with
other BOP staff acting on misconduetconstitutional wanton malice Bivens
violations harming [Hoffenberg] including Bivemsiconstitutional acts by

. . . denial of medical treatment . . . . The Honorable John Conyers Jr.
Chairman of the Judiciary Committédnited States Congress House, acted

in the claim(s) in this lawsuit . . . . The United States Congress, House of
Representatives, ethic(s) committee, voted for . . . Judiciary Committee
action, in March 2010, in [Hoffenberg'sistant claims. The Honorable Eric
Holder Jr, Attorney General of the United States, with the White House
counsel Robert Bauer, are in the loogHioffenberg’s] claim(s) . ... The
Associated Press mass media, with other media outlet(s), are covering the
plaintiff claim(s) . . . . FBIl agentdom the Newark, New Jersey FBI office,
are in the loop [of Hoffenberg’s] clais). The Horonable John Conyers Jr.,
on the Judiciary Committee, United States Congress, did act [on
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Hoffenberg’s] claims(s). Towers Invess Dot Com restitutiovictim(s), are
acting [on Hoffenberg’s] claim(s). €hTowers Investors Dot Com victims

are acting with the White House counsel Robert Bauer, the United States
Congress member(s), and the United States Department of Justice on
[Hoffenberg’s] claim(s). The Towelsvestor victim(s), are providing mass
media interview(s) ongoing. [Hoffenberg] is providing mass media
communication(s) ongoing. The Honorable John Conyers Jr, want(s)
[[Hoffenberg]] to act, and repay [Hoffentggs] restitution victim, the Detroit
police and fire pension fund, $50 million dollars, in [Hoffenberg’s]federal
court ordered restitution. [Hoffenberg’s prior amended complaint] are
incorporated and consolidated in this 4th amended complaint. United States
Court of Appeals Third Circuit remand¢his case [to this Court] for the
filing by [Hoffenberg] of the 4th amended complaihtlhis Court] is
charged below, as a defendant ingpective injunctive relief, mandated in

the . . . egregious manifest constitutional error, deliberate ongoing abuse of
discretion, in this 4th amended complaint, by [this Court] unconstitutional
wanton malice, judicial misconduct settfobelow. [This Court] is a named
defendant, in this 4th amended complaint, under [this Court] egregious
manifest constitutional error, that mandates [this Court] to order
[Hoffenberg’s] right to litigate his deed court access claim(s), against the
defendants in this complaint. Prospective injunctive relief, charged below
against [this Court. This Court] asnamed defendant, in this 4th amended
complaint, under [this Court] prospective mandated injunctive relief,
mandating that this 4th amended complaint, must allow [Hoffenberg] to
litigate, his claims against the defendahtin the denial of court access
ongoing, discerned below retaliatiorin addition [Hoffenberg’s] claims
showing ongoing denial of [Hoffenberg’s] medical treatment. . . |,
unconstitutional Bivensvanton acts in malice, harming ongoing, must be
ordered by [this Court] prospective injunctive relief, in this 4th amended
complaint denial of medical care. [BnCourt] prospective injunctive relief
charged below, mandated that [this Gppirospective judicial conduct, must
comply with well settled federal law and statutes, discerned below.

Seeid. at 1-6 (the first 18 out of 150 paragraphs).
This “complaint-like” submission closes by ads®y a claim for damages against this Court,
demanding that “venue should be removed from this [District] and changed to the federal

district court in Kansas, lowa or Nebraska that will provide [Hoffenberg] with the mandated

8 As noted suprdn actuality, Hoffenberg’s appeal was dismissed for lack of jurisdiction.

Page 16 of 50



fair trial ending [this District’s] egregious miest constitutional error by [this Court] and

her associate judge [with regard to whom Hoffenberg asserts the] same miscondaict,” id.

17, and requesting congressional and Departmehistice’s investigations of this Court’s

decisions._Seagl. at 30°

2. Hoffenberg’s exhibits, consisting of:

a. another copy of Hoffenberg’s letter to Representative Conyers requesting the
Congressman to order Hoffenberg’s release from confinement;

b. a document noting the fraud underlying Hoffenberg's criminal conviction and
inviting the victims of his fraud to contact him for “small collections”;

C. a copy of the BOP program statement encouraging the prisoners to meet their
financial obligations;

d. pages from the Vanity Fair Magaziharch 2003 issue, discussing the life-style of
Hoffenberg’s former associate whomffémberg seemingly hopes to see convicted
on murder changes (in the allegedly current prosecution in Ohio) or, alternatively,
on “Ponzi scheme” chargé$and

e. an excerpt from MacPherson v. Town of Southam@éa F. Supp. 2d 203, 211

(E.D.N.Y. 2009).

® The Court is not entirely clear as to what investigation Hoffenberg is requesting since —
according to his Complaint at bar — Congress and the Department of Justice had already both
investigated and condemned this Court.

19 The Court was unable to locate any currently ongoing prosecution of that associate,
Jeffrey Epstein. The only criminal record of Epstein this Court was able to locate is United
States v. EpstejrCrim. Action No. 93-0193 (E.D.N.Y.), flecting Epstein’s five-year probation
sentence upon Epstein’s pleading guilty to piragy to stealing letters containing U.S.

Treasury checks from residential mail boxes.
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For the reasons detailed below, Hoffenberg’s fourth amended complaint is subject to
dismissal, regardless of whether it is construethagher motion for “disqualification” of this Court
or as another set of civil pleadings.

B. Analysis

1. Construction as Another Motion for Recusal

Prior to his filing of the Complaint at bar, Hoffenberg had already submitted five applications
seeking “disqualification” of this Court. SB®cket Entries Nos. 29, 33, 34, 41 and 42. Apparently
being dissatisfied with the Cowsttenial of these motions, Hoffemgenow elected to dedicate his
entire Complaint to the same. Thus, for this sixth and final time, the Court will address
Hoffenberg’s recusal challenges.

Under 28 U.S.C. §455(a), “any justice, judgenagistrate [judge] of the United States shall
disqualify himself in any proceed in which his impartiality nght reasonably be questioned.”
Section 455(a) requires judicial recusal “if a reasonable person, knowing all the circumstances,
would expect that the judge would have actual Hedge” of his/her interest or bias in a case.

Lilleberg v. Health Services Acquisition Corg86 U.S. 847, 860 (1988); In re Kensington Intern.

Ltd., 368 F.3d 289, 301 (3d Cir. 2004). In making tle@germination, the court must consider how
the facts would appear to a “well-informetiptightful and objective observer, rather than the
hypersensitive, cynical, and suspicious person.” U.S. v. Jo#@an.3d 152, 156 (5th Cir. 1995);

accordClemens v. United States District Court for the Central District of Califot@&F.3d 1175,

1178 (9th Cir. 2005); Matter of Masp@16 F.2d 384, 386 (7th Cir. 1990).

“[B]eliefs or opinions which merit recusal must/olve an extrajudicial factor,” Selkridge

v. United of Omaha Life Ins. Co360 F.3d 155, 167 (3d Cir. 2004ntgrnal quotation marks and

Page 18 of 50



citation omitted), and the Supreme Court has madeat that “judicial rulings alone almost never

constitute a valid basis” for recusal. Liteky v. United Steié® U.S. 540, 555 (1994). The reason

for this rule is that judicial €cisions “in and of themselves can only in the rarest of circumstances
evidence the degree of favoritism or guaism required” to prove bias. IdConsequently, a
judge's prior adverse rulings cannot verify for the bias necessary for recusal under 28 U.S.C. §

455(a)._Segee.q, Byrne v. Nezhat261 F.3d 1075, 1103 (11th Cir. 200Wnited States v. Pearson

203 F.3d 1243, 1277 (10th Cir. 2000); Leslie v. Grupo,|C?8 F.3d 1152, 1160 (9th Cir. 1999);

United States v. Arend80 F.3d 380, 398 (2d Cir. 1999); Matter of Hipp, |6d-.3d 109, 116 (5th

Cir. 1993). This is true even if the judge cotesisly made adverse rulings against the party, see

McCalden v. California Library Assqc955 F.2d 1214, 1224 (9th Cir. 1990); United States v.

Mobile Materials, InG.881 F.2d 866, 877 (10th Cir. 1989), because an adverse decision, even if it

is adverse on all issues raised, is not evidenb&@ef especially when it is supported by the law and

facts._Se€renshaw v. Hodgso4 Fed. App. 619, 621 (7th Cir. 2001) (citing Gleason v. Welborn

42 F.3d 1107, 1112 (7th Cir. 1994); Byr261 F.3d at 1103).
Finally, it should be noted that, where issueseotfisal arise, “a federal judge has a duty to
sit where not disqualified which is equally as straaghe duty to not sit where disqualified.” Laird

v. Tatum 409 U.S. 824, 837 (1972); sasoClemens 428 F.3d at 1179; Sens|e§85 F.3d at

598-99; Nichols v. Alley71 F.3d 347, 351 (10th Cir. 1995).

Here, the record does not support a finding abamajudicial factor causing impartiality or
any degree of favoritism or antagoniemthe part of this Court, so tismake fair judgment in this
proceeding unlikely, moreover impossible. Indeed, this Court’s preservation and careful parceling

of Hoffenberg’s claims in Hoffenberg-Habeaame as this Court’s examination of four rounds of
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Hoffenberg’s pleadings in this action, including Gourt’s detection and substantive analyses of
those Hoffenberg’s claims that were disceradbbm the multiple rounds of his pleadings, the
Court’s detailed and careful guidance as to tloeguural requirements, pleading standards and a
multitude of substantive tests that seemetddéamplicated by Hoffenlyg's pleadings and re-
pleadings, as well as this Court’s patient exatiam of the flood of motions Hoffenberg piled on
this Court’s docket, all these actions should hamesuaded Hoffenberg as to this Court’s utmost
interest in availing Hoffenberg tan opportunity to litigate his claims, that is, provided that such
litigation would be conducted in good faith.

However, it has become apparent to thesi€that Hoffenberg is not interested in béda
litigation. Hoffenberg’s allegations state no facasher, they express nothing but his disagreement
with the Court’s findings. Hoffenberg’'s re-packagaidis disagreements with this Court’s adverse

rulings into the terminology of judicial biasm#ot transform his Complaint into an application

warranting relief._SeBolick v. Pennsylvanig?2005 U.S. Dist. LEXIS0140, *2 (E.D. Pa. Nov. 30,

2005) (“[t]he . .. judge cannot bkesqualified under 28 U.S.C. § 455(a) merely because [the litigant]

disagrees with his decision”); salsoSecuracomm Consulting v. Securacom,|@24 F.3d 273,

278 (3d Cir. 2000) (holding that a&py's displeasure with legal rulings does not form an adequate

basis for recusal”),_Josev. Pittsburgh Nat'l Corp.899 F.2d 1350, 1356 (3d Cir. 1990)

(“Disagreement with a judge's determinations ¢elgt@annot be equated with the showing required
to so reflect on his impatrtiality as to dictate reall). This Court is unaware of any reason why it
would not or could not treat the parties to thisaacin a fair and impartial manner. Similarly, this
Court is not aware of any conflict of intereStherefore, Hoffenberg’s stant Complaint, being

construed as his sixth motion for this Court’s recusal, will be denied.
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2. Construction as Another Civil Complaint

a. Overview of the Guidance Previously Provided to Hoffenberg

As noted_suprathis Court, during the course ofdhaction, explainetb Hoffenberg the
pleading requirements and, in addition, detailed to Hoffenberg the substantive tests with regard to
almost one dozen claims, which the Court sttite discern from the hundreds of paragraphs of
Hoffenberg’s patchy pleadings comprising histsmended complaint, second amended complaint
and third amended complaint.

With regard to the standard of pleadings, the Court guided Hoffenberg as follows:

[In 2008], addressing #xclarifications as to the litigant's pleading requirement stated

by the United States Supreme GanrBell Atl. Corp. v. Twombly 550 U.S. 544,

127 S. Ct. 1955, 167 L. Ed. 2d 929 (2007), tber€of Appeals for the Third Circuit

provided the district courts with guidancetasvhat pleadings are sufficient to pass

muster under Rule 8. SBaillips v. County of Alleghenys15 F.3d 224, 230-34 (3d
Cir. 2008). Specifically, the Court of Appeals observed as follows:

“While a complaint . . . does not needalked factual allegations, a plaintiff's
obligation [is] to provide the 'grounds' bis ‘entitie[ment] to relief' . . . .”
Twombly, 127 S. Ct. at 1964-65 . . . “[T]he threshold requirement of Rule
8(a)(2) [is] that the 'plain statement [must] possess enough heft to 'sho[w]
that the pleader is entitled to relief.” _ldt 1966. [Hence] “factual

allegations must be enough to raise a right to relief above the speculative
level.” 1d.at 1965 & n.3. ...

Id. at 230-34 (original brackets removed).islppleading standard was further refined
by the United States Supreme Court$recent decision Ashcroft v. Ighdl29 S.
Ct. 1937 (2009):

[In any civil action, tlhe pleading standard . . . demands more than an
unadorned [“]the-defendant-unlawfully-harmed-me[“] accusation.
[Twombly, 550 U.S.] at 555 . . . . pleading that offers “labels and
conclusions” or “a formulaic recitation ttie elements & cause of action

will not do.” [Id.] at 555. [Moreover,] the plausibility standard . . . asks for
more than a sheer possibility that a defendant has acted unlawfully. Id.
[Indeed, even wlhere a complaint pleads facts that are “merely consistent
with” a defendant's liability, [the so-alleging complaint still] “stops short of
[showing] plaugbility of 'entitlement to relief.” _ld.at 557 (brackets
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omitted). [A fortiori] the tenet that a court must accept as true all of the
allegations contained in a complaint is inapplicable to legal conclusions [or
to tjhreadbare recitals of the elenteaof a cause of action, supported by mere
conclusory statements|, i,éoy] legal conclusion[s] couched as a factual
allegation [e.qg.,] the plaintiffs’ assemi of an unlawful agreement [or] that
[defendants] adopted a policy “because of,' not merely 'in spite of," its
adverse effects upon an identifiable gpd . . . . [W]e do not reject these
bald allegations on the ground that tlaeg unrealistic or nonsensical. . . . It

is the conclusory nature of [these] gigions . . . that disentitles them to the
presumption of truth. . . . [Finallythe question [of sufficiency of] pleadings
does not turn [on] the discovery process. Twombs0 U.S.]at 559 . ...
[The plaintiff] is not entitled to discove [where the complaint alleges any

of the elements] “generally,” [i.eas] a conclusory allegation [since] Rule 8
does not [allow] pleading the bare elements of [the] cause of action [and]
affix[ing] the label “general allegatn” [in hope of devi®ping facts through
discovery].

Igbal, 129 S. Ct. at 1949-54. The Third Circuit observed that Igbal provided the
“final nail-in-the-coffin” for the “no set ofacts” standard set forth in Conley v.
Gibson 355 U.S. 41, 45-46 (1957), which waphed to federal complaints before
Twombly. SeeFowler v. UPMC Shadysidé&78 F.3d 203 (3d Cir. 2009). Since
Igbal, the Third Circuit has required the district courts to conduct, with regard to
Rule 8 allegations, the two-part analysisanltthe district courts are presented with

a motion to dismiss:

First, the factual and legal elements of a claim should be separated. The
District Court must accept all of theroplaint's well-pleaded facts as true,
but may disregard any legal conclusions. [Bgal 129 S. Ct. at 1949-50].
Second, a District Court must then detae whether the facts alleged in the
complaint are sufficient to show thagetblaintiff has a “plausible claim for
relief” [in light of the definition of “plausibility” provided in Igbdl In other
words, a complaint must doore than allege thplaintiff's enitlement to
relief. A complaint has to “show” such amtitlement with its facts, See
Phillips, 515 F.3d at 234-35. As the Supee@ourt instructed in_Igbal
“[w]here the well-pleaded facts do notrpet the court to infer more than the
mere possibility of misconduct, the complaint has alleged-but it has not
'show[n]'-'that the pleader is entitled to reli&flgbal, [129 S. Ct. at 1949-50
(emphasis supplied)]. This “plausibility” determination will be *“a
context-specific task that requires the reviewing court to draw on its judicial
experience and common sense.” Id.

Fowler, 578 F.3d at 210-11 (emphasis supplied).

Docket Entry No. 18, at 5-7 (brackets in original, footnotes omitted).
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With regard to Hoffenberg’'s access-to-the-¢swataims, the Court guided him as follows:

The other line of allegations, seemindtinted at in [Hoffenberg’s] “Second
Meaningful Access Motion,” suggests thtdbffenberg] is under the impression that

he has stated an “access to the courts claim” by simply asserting that (i) certain
documents were taken from his possession by Defendants, and (ii) such taking
automatically yielded a legal claims. If [Hoffenberg] so intended to assert,
[Hoffenberg’s] allegations need not balebrated upon in his re-amended complaint,
since these allegations do not state a claim upon which relief can be granted. The
right of access to the courts is an aspect of the First Amendment right to petition.
SeeMcDonald v. Smith472 U.S. 479, 482 (1985); Bill Johnson's Restaurants, Inc.
v. NLRB, 461 U.S. 731, 741 (1983); Milhouse v. Carlset? F.2d 371, 373 (3d Cir.
1981). The Supreme Court also found tiidhe constitutional guarantee of due
process of law has as a corollary the regmaent that prisoners be afforded access
to the courts in order to challenge unlawful convictions and to seek redress for
violations of their constitutional rights.” Procunier v. Martinét6 U.S. 396, 419
(1974), overruled on other groundgornburgh v. Abboft490 U.S. 401, 413-14
(1989);_sealsoHudson v. Palmer68 U.S. 517, 523 (1984); Bounds v. SmitBO

U.S. 817 (1977); Wolff v. McDonnel#18 U.S. 539, 576 (1974). In Boundse
Supreme Court held that “the fundamewtaistitutional right of access to the courts
requires prison authorities to assist inmates in the preparation and filing of
meaningful legal papers by providing prisoners with adequate law libraries or
adequate assistance from persons traméuke law.” 430 U.S. at 828. The right of
access to the courts is not, howewsimited. “The tools [that Bounjigequires to

be provided are those that the inmates meeder to attack their sentences, directly

or collaterally, and in order to challenge the conditions of their confinement.
Impairment of any other litigating capacity simply one of the incidental (and
perfectly constitutional) consequences of conviction and incarceration.” Lewis v.
Casey 518 U.S. 343, 355 (1996) (emphasis removed). In addition, a prisoner
alleging a violation of his right of access shghow that prison officials caused him
past or imminent “actual injury” by hindering his efforts to pursue such a claim or
defense._Sekeewis, 518 U.S. at 348-51, 354-%5996); Oliver v. Fauverl18 F.3d

175, 177-78 (3d Cir. 1997). “He might show, for example, that a complaint he
prepared was dismissed for failure to satisfy some technical requirement which,
because of deficiencies in the prison's legal assistance facilities, he could not have
known. Or that he had suffered arguably @wdble harm that he wished to bring
before the courts, but was so stymied by @tpdhcies of the law library that he was
unable to file even a complaint.” _Lewis18 U.S. at 351. Here, [Hoffenberg’s]
allegations are not being dismissed omd¢inounds of any taking of [Hoffenberg’s]
documents (i.e[Hoffenberg’s] inability to accessdbe documents, even if true, has
nothing to do with the Court's previousot instant -- dismissal of this matter.)
Rather, [Hoffenberg’'s] instant claims are being dismissed on the grounds of
[Hoffenberg’s] own persistent refusal to submit a clear and concise complaint stating
the facts of his claims rather tharis self-serving conclusions. Therefore,
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[Hoffenberg] failed to allegthat he suffered an actuajuny (within the meaning of
the access-to-the-courts claim) as a result of any actions by Defendants.

Docket Entry No. 18, at 10-12 (footnotes omitted).
The Court further detailed tHegal standard when the Court addressed Hoffenberg’s second
amended complaint, guiding Hoffenberg as follows:

A few claims [that the Court can discern this time around] appear to be: (a) an
allegation that [Hoffenberg] was deniacdcess to the courts because [Hoffenberg]
cannot present the Court with additional paperwork (since this paperwork was,
allegedly, taken from [Hoffenberg] by his prison officials); (b) an allegation that
[Hoffenberg] was denied access to the courts because, in a certain medical
malpractice action (which [Hoffenberg] seemingly instituted), a certain witness or

a certain defendant filed an affidavitetbontent of which [Hoffenberg] considered
fraudulent . . . . If the Court deciphered these allegations correctly, none states a
cognizable claim . . .. [Hoffenberg's] ajled inability to file additional paperwork

in this matter in no way denies [Hofffleerg] access to the courts: [Hoffenberg],
being a praselitigant, is not required to providthe Court with any legal citations

or legal memoranda. Moreover, at this initial stage dtéhe stage of screening, the
Court takes all [Hoffenberg’s] allegatioas true, without requiring [Hoffenberg] to
provide any exhibits or factual proofSince the Court subjects [Hoffenberg's]
pleadings to facial rather than factual esvj [Hoffenberg], in order to state a claim,
must merely assert, clearly and concisely, what exactly each defendant did and when,
and the specific injury that Plaintiff suffered as a result of these actions. Thus, if this
matter is dismissed upon screening, it wdadecause [Hoffenberg] fails to assert
facts stating a claim, not because he cannot produce any evidence or legal citations,
etc.

Docket Entry No. 23, at 3 n.1 (discussion @iiels other than access-to-the-courts omitted).

In addition, the Court addressed Hoffenberg'’s “denial of medical care” challenges when the
Court examined Hoffenberg’s statements “mixing” these allegations into his access-to-the-courts
claims. Such examination was conducted duriegXburt’s review of Hoffenberg’s third amended
complaint. The Court guided Hoffenberg as follows:

This Court cannot replicate [Hoffenberg’s] third amended complaint in this

Memorandum Opinion and Order in its entirety, however, the Court finds it

warranted to replicate at least the fewtfpages as an illustration of [Hoffenberg’s]
persistent approach to drafting his pleadings. For instance, at the beginning of his
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third amended complaint, [Hoffenberg] alleges as follows:

MD Sulayman in the medical demation claims. [Hoffenberg] at age 65 is
held in federal detention at Fort Dix Prison from March 18, 2008 ongoing.
[Hoffenberg’s] prison detention is in violation of the constitution, by
structural errors in the crimes of AUSA Nardello under prosecutor
misconduct, evidenced in [Hoffenberg’s] ongoing Habeas Corpus
proceedings. . .. MD Sulayman is charged in Biveosstitutional
violations in violating the mandatocpmmunity standard of care in treating
[Hoffenberg’s] injuries three spinal pfped discs, right torn shoulder rotator
cup, back hips legs arm ongoing injuries with hypertension high blood
pressure with other related [Hoffenberg’s] injuries. Said Biveissonduct
started on March 18, 2008 andisgoing involving other unknown B.O.P.
Staff to this filing. Retaliation coveup charged against the Defendants are
caused by [Hoffenberg’s] and his wiféertion at Devens Medical Prison by
the D.0.J. Office of internal affaire attorney Thomas Hopkins, at the time
[Hoffenberg’s] was held in detention at Devens Medical Center Prison.
[Hoffenberg] was retained by the B.O.P. and D.O.J. to provide evidence in
crime(s) by B.O.P. Devens Prison Staketaliation cover up charged against
the Defendants are not included in the Biveosistitutional violations
charged against Defendant MD Sutaan with the other unknown medical
B.O.P. Staff Defendants. . . . Retaliation cover up are charged against the
Defendants in seizing all of [Hoffentzgs] legal papers from March 18, 2008
ongoing in order to obstruct court accesfiHoffenberg’s] litigating against

the Devens Medical Center B.O.P. f§taaid seized [Hoffenberg’s] legal
papers are required to file concise wiaiin this lawsuit. That are impeded

by the Defendants. Retaliation cover up by the Defendant are charged in
obstructing [Hoffenberg’s] from including vital evidence in this filing
showing [Hoffenberg’s] and his wifaibstantial assistance provided to the
D.0.J. Office of Inspector GenerAttorney Thomas Hopkins at Devens
Medical Center Prison. Government assistance by [Hoffenberg’s] turning
over to the B.O.P. and D.0O.J. vital evidence showing crime(s) by B.O.P.
Devens Staff. Retaliation cover up by the Defendant are charged in
obstructing [Hoffenberg’s] pleading in this filing with seized vital evidence
held by the Defendants, showing fneud on the Boston Federal Court, by
the B.O.P. Medical Director S. Howhat Devens Prison. This Court is
obstructed from reviewing [Hoffenberg\&tal evidence needed for concise
pleading showing the Devens Medi€anter B.O.P. Executive S. Howard
fraudulent affirmations filed in th8oston Federal Court. This Court is
obstructed by the Defendants retaliation cover up in seizing all of
[Hoffenberg’s] vital evidence legal papers from March 18, 2008 ongoing to
this filing, whereby [Hoffenberg’s] is prevented from pleading concise
claims. [Hoffenberg’'s] seized vital legal papers evidence shows
[Hoffenberg’s] substantial assistance to D.O.J. Office of Inspector General
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Attorney Thomas Hopkins at Develtedical Center Prison. In crime(s) by
B.O.P. Devens Prison Staff. Retéla cover up by the Defendants seizure
of all [Hoffenberg’s] vital legal pape obstructs [Hoffenberg’s] s Court
access in this filing in concise pleading. Showing the backward looking
pleading claims against the Devensdibal Center Prison B.O.P. Officials
filing fraudulent S. Howard Medicadffirmations in some $ 300 Million
Dollars in filed Boston Federal Court lawsuits against the Devens Medical
Center Prison for Medical malpractice with Bivens violation lawsuits.

Docket Entry No. 25, at 2-6. The Courtesits grave concern with [Hoffenberg’s]
adamant ignorance of this Court's guidance as to the applicable requirements and
[Hoffenberg’s] equally adamant refusal tamaly with this Court's orders. Hence,

for this last time, the Cotiprovides Plaintiff with guidance as to how to plead his
claims. ... Asthis Court has alreadyplkained to Plaintiff, time and again, Plaintiff

must state the fact describing acts or actions by each particular defendant. . . .
[Hoffenberg’s] claims asserting medical magtice cannot be raised in this matter
(and, in addition, cannot present a litigationlckgtive of that initiated in any other
court). [Hoffenberg] must assert facBowing that he was denied care for his
medical needs, or was denied -- for nordioal reasons -- the specific care already
prescribed to him by a medical doctor. Sdenmouth County Correctional
Institutional Inmates v. Lanzar®34 F.2d 326 (3d Cir. 1987). To prevail on a
medical care claim under the Eighth Amendment, an inmate must show that the
defendants were deliberately indifferent to his serious medical needg&stgte

429 U.S. 97; Rouse v. Plantidi82 F.3d 192, 197 (3d Cir. 199%persistent severe

pain qualifies as a serious medical neédmedical need is serious where it “has
been diagnosed by a physician as requiringrtreat or is . . . so obvious that a lay
person would easily recognize the necedsitya doctor's attention.” Lanzar@34

F.2d at 347. “Deliberate indifference” exists “where [a] prison official: (1) knows

of a prisoner's need for medical treatnmautintentionally refuses to provide it; (2)
delays necessary medical treatment based on a non-medical reason; or (3) prevents
a prisoner from receiving needed ecommended medical treatment.” Rqus#?

F.3d at 197. In contrast, “lileerate indifference” is more than mere malpractice or
negligence; it is a state of mind equivalemteckless disregard of a known risk of
harm. _Sed~armer v. Brenngrb11 U.S. 825, 837-38 (1994). Consequently, all
[Hoffenberg’s] claims asserting thatdoctor, here, Dr. Sulayman “mandatory
community standard of care in treatingoffénberg’s] injuries,” will be dismissed

with prejudice. Dismissal with prejucé means that [Hoffenberg] cannot re-assert
these claims in his amended pleadings. .. That appliesvith equal force to
Plaintiff's claims that he is being dediaccess to the courts by not having evidence

or documents that he, allegedly, needs to state his claims concisely. As this Court
has already explained, at the instargapoling state, all [Hoffenberg’s] factual
allegations are considered true. Hence, [Hoffenberg] need not produce any evidence,
he just needs to state the facts as he remembers these facts in good faith. Therefore,
as this Court already noted, if [Hoffenberg’s] instant matter is dismissed for
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[Hoffenberg’s] failure to adhere to thesplding requirements of Rule 8, [Hoffenberg]
cannot shift the blame for such dismissaliédendants. Therefore, [Hoffenberg’s]
claims asserting denial of access to therts on the grounds of the instant matter are
dismissed, and such dismissal is wittejudice, which means that [Hoffenberg]
cannot reiterate his claims in his amengisddings. An analogous analysis applies
to Plaintiff's claims asseng denial of access to the courts with regard to actions
other than the instant matter. ... [T& no “abstract, freestanding right to a law
library or legal assistance, [and] an inmate cannot establish relevant actual injury
simply by establishing that his prison's law library or legal assistance program is
subpar in some theoretical sense. ... [Tifimeate therefore must go one step further
and demonstrate that the alleged shoringmin the library or legal assistance
program hindered his efforts to pursueari-frivolous] legal claim. He might show,
for example, that a complaint he prepaness dismissed for failure to satisfy some
technical requirement which, because ofaeficies in the prison's legal assistance
facilities, he could not have known. ©rat he had suffered arguably actionable
harm that he wished to bring before ttourts, but was so stymied by inadequacies
of the law library that he was unalttefile even a complaint.”_Lewj$18 U.S. at
351. Moreover, a prisoner alleging a viadatiof his right of access must show that
prison officials caused him pastioarminent “actual injury.”_ldat 348-55 and n.3;
Oliver v. Fauver118 F.3d 175, 177-78 (3d Cir. 199AVhether [Hoffenberg] is
complaining of a lost past or future claihge must state the merits of the underlying
cause of action and its lost remedy. $#wistopher v. Harbury536 U.S. 403,
415-18 (2002); Lewis518 U.S. at 353 n.3, 354. “[T]m®mplaint should state the
underlying claim in accordance with FederaldRaf Civil Procedure 8(a) just as if

it were being independently pursued.” ChristoptE86 U.S. at 417 (footnote
omitted). The Courtwill then analyze the urigieg claim to ensure that “the nature
of the underlying claim is more than hope.” &.416. . . . [I]n [Hoffenberg’s]
amended pleadings, [his] claim[s] mustdtated in terms of “who, when, why and
what” and not by repeating the [same conclusory] word[s].

Docket Entry No. 26, at 5-12 (digssion of claims other than access and denial of medical care and
repeats of the Court’s legal guidance provided to Hoffenberg with regard to Hoffenberg’s first and
second amended complaints are excluded to the maximum degree feasible; footnotes omitted).

As the discussion below illustrates, Hoffenbleeag patently ignored this Court’s numerous
attempts to provide him with helpful legal guidance.

b. Hoffenberg’s Challenges in his Fourth Amended Complaint

Here, it appears that Hoffenberg seeks to:
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revive his twice-dismissed line of claimatlne is being denied “access to the courts” by
asserting that his rights are being violated assult of this Court’s mandates directing his
compliance with the pleading requirements amel@ourt’s findings that those claims were
facially without merit under the applicable substantive tests;

reassert his previously dismissed claim dsgge“denial of medical care” by Dr. Sulayman;

and

introduce, in this civil rights matter, the claim which this Court has already dismissed, as

unexhausted, in Hoffenberg-Habeag., the claim asserting that Hoffenberg should be

released into home confinement under teked®d Chance Act, even though it appears that
Hoffenberg has not served 75% of his secgeand, hence, cannot be considered for the
Act’s pilot program altogether).

Hoffenberg’s first two claims require little stiussion because these claims were already

substantively analyzed and dismissed (and re-dged) by this Court. As detailed by this Court

in its prior decisions, Hoffenberg cannot assert dei@gal claim unless he states the facts showing

that particular defendants so interfered witHfelioberg’s legal actions (which should be initiated

either with regard to Hoffenberg’s conviction or with regard to his conditions of confinement) as

to cause Hoffenberg an actual loss of an actually meritorious legal claif@hB&®pher536 U.S.

at 415-18; Lewis518 U.S. at 353 n.3, 354. Here, Hoffenbeidynot “state the underlying claim

in accordance with Federal Rule of Civil Proced8(a) just as if it were being independently

pursued,” Christophe636 U.S. at 417, he even did not hint at any actually lost meritorious legal

claim. Moreover, he did not connect any particdieiendant to such claim. Instead, he asserted

that this Court’s dismissal dis pleadings and challengegliis matter‘denied him access to the
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courts.” However, Hoffenberg’s disagreement witis Court’s determinations has nothing to do
with his First (or Fourteenth) Amendment righfsaccess. Since the remedy for his disagreement
is appeal rather than reiterations of his disagesgstbefore this Court, Hoffenberg’'s access-to-the-
courts claim is without merit and shall be dismissed accordingly.

Hoffenberg's “denial of medical care” claim faneo better. Since it appears that Hoffenberg
is now re-stating his medical malpractice challenges against Dr. Sulayman, these allegations are
subject to dismissal for the reasons already articulated by this Coudnitee grounds that it is
well-established that"deliberate indifference” is mtbr@n mere malpractice or negligence. Itis a
state of mind equivalent to recklessreigard of a known risk of harm, searmer 511 U.S. at
837-38, and Hoffenberg has failed to plead dpetacts showing each particular defendant’s
(named in connection with that claim) deliberatdifference to Hoffenberg’s serious medical need
by stating the “who, when, why and what” rathearttoccasionally repeating his self-serving bold
conclusion that he was “denied medical cate.”

Because Hoffenberg has refused to providefactyal information as to the alleged denial
of medical care in spite of this Court’s stepdigp repeated guidance, Hoffenberg’s challenges are
subject to dismissal under the pleading requirements of Rule 8, as clarified in Igbal

Next, Hoffenberg’s Second Chance Act challenges (which are newly-minted for the

purposes of this action, but present a repebtaffenberg’s claim raised in Hoffenberg-Habgas

asserting that he should be released from confinement under the Second Chance Act, cannot be

entertained in this civil matter. Federal lawyides two avenues of relief to prisoners: a petition

' Indeed, as Hoffenberg’s third amended complaint indicated, Dr. Sulayman was
diligently treating all Hoffenberg's alleged medical needs, although Hoffenberg found such
treatment insufficient to meet his preferences.
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for habeas corpus and a civil rights complaint. eeammad v. Clos&40 U.S. 749, 750 (2004).

“Challenges to the validity of any confinement or to particulars affecting its duration are the
province of habeas corpus . . . [while] requéstselief turning on circumstances of confinement

[fall within the realm of] a § 1983 action.”_l&eealsoBrown v. Philip Morris, Ing.250 F.3d 789,

801 (3d Cir. 2001) (“A Bivensction . . . is the federal equivalent of the § 1983 cause of action

against state actors, [it] will where the defendant has violatad plaintiff's rights under color of

federal law”). In a series of cases beginning with Preiser v. Rodrigi&4J.S. 475 (1973), the
Supreme Court analyzed the intersection of civil rights and habeas corpus. In Stedesprisoners

who had been deprived of good-conduct-time credits by the New York State Department of
Correctional Services as a result

of disciplinary proceedings brought a 8 1983 acteekeg injunctive relief to compel restoration

of the credits, which would ka resulted in their immediate or speedier release.idSae476.
Assessing the prisoners' challenge, the Supreme Court held that a prisoner must bring a suit for
equitable relief that, effectively, challenges “the faadluration of confinement” as a habeas corpus
petition. Sedd. at 500. Hence, under the holding _of Preis¢offenberg cannot import his
unexhausted (or even exhausted) habeas chadl@mgehe instant civil rights action. Sesamer

v. Fauver288 F.3d 532, 542 (3d Cir. 2002) ( “[W]henever the challenge ultimately attacks the 'core
of habeas' - the validity of the continued cotieic or the fact or length of the sentence - a
challenge, however denominated and regardleseatelief sought, must be brought by way of a
habeas corpus petition”). Thus, Hoffenberg’s challenges seeking release into home confinement are
subject to dismissal as falling outside the saafgarisdiction provided to this Court by Bivens

Finally, Hoffenberg’s desire to repay the vicsiwf his fraud the monies he defrauded from
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them has no relevance to Hoffenberg’s instant action (or to his Hoffenberg-Huaitiea$, since

neither Hoffenberg’s period of confinement nas bhonditions of confinement are related to that
issue. Simply put, in the event Hoffenberg has funedwishes to use for such repayment, he is free

to so repay? Conversely, in the event Hoffenberg has no such funds, this lack of funds has no
impact on his habeas or civil rights.

C. Leave to Amend

Generally, a plaintiff may be granted “leavegimend,] . . . when justice so requires.” See

Foman v. Davis371 U.S. 178, 182 (1962); Lorenz v. CSX CpipF.3d 1406, 1414 (3d Cir. 1993).

Indeed, “[t]he Federal Rules reject the approaahpteading is a game of skill in which one misstep
. . may be decisive to the outcome and acttepprinciple that theurpose of pleading is to
facilitate a proper decision on the merits.” Fon®fil U.S. at 182-83. Howeavavhere the plaintiff
had already amended plaintiff's complaint and ydgdeao allege sufficient facts, the courts may
find that “[tlhree bites at the apple is enoughrid conclude that it is proper to deny leave to

replead. Salinger v. Projectavision, In@72 F. Supp. 222, 236 (S.D.N.Y. 1997) (citing Olkey v.

Hyperion 1999 Term Trust, In@8 F.3d 2 (2d Cir. 1996); Career Edu¢c2007 U.S. Dist. LEXIS

23635, at *36 (where “plaintiffs have had ample opmaities to research and plead their claims “

12 |In the event Hoffenberg, being a confined individual, is of the opinion that he has no
authority to distribute his funds, Hoffenberg’s remedy is an application for appointment of
trustee or of an analogous administrator of his funds. Such application must be filed with the
court having jurisdiction to perform such apmtonent. Analogously, if Hoffenberg is of the
opinion that his prison officials are acting in contempt of the restitution orders issued by the
court presiding over Hoffenberg’s criminal proceedings, Hoffenberg’s mandamus challenges
should be presented to that court. However, it is apparent that these issues cannot have any
impact on Hoffenberg’s habeas claims and/or his civil rights challenges presented in this matter
or in Hoffenberg-Habeagand this Court expresses no opinion as to the procedural or
substantive validity (or invalidity) of Hoffenberg’s applications to that effect in the event such
applications are actually filed).
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but failed to compose a sufficient pleading, the complaint is dismissed with prejudice).

Here, Hoffenberg hative opportunities to plead his claims and yet — fifteen months of
litigation later and dozens of pages of tha@'s guidance regardless — Hoffenberg: (a) produced
and re-produced only those claims that were figorthout merit; and (b) remained either unable
or unwilling (or both) to state the facts of hisatanges concisely and with the required degree of
clarity. His fourth amended Complaint verifiesimerest in producing sdiethe volumes of self-
serving patchy tirades against Defendants and analogous volumes of accusations against this Court
(expressing nothing but Hoffenberg’s displeaswrith the Court’'s substantive and procedural
rulings). In light of the foregoing, it has become apparent to this Court that granting Hoffenberg
another leave to amend his pleadings would nedbsisarfutile. Therefore, the Court will dismiss
Hoffenberg’s latest round of pleadings,,il@s fourth amended Complaint, with prejudice.

. Hoffenberg v. United States, Civil Action No. 10-2788

The Court’s conclusion that Hoffenberg'’s litigan practices present abuse of the legal
process ensues not only from Hoffenberg’s litigations before this Courir(itbe instant matter

and in_Hoffenberg-Habep®ut also from the Court’s taking notice of Hoffenberg's litigation

practices in Hoffenberg v. United Stat€3vil Action No. 10-2788 (JBS) (D.N.J.) (“Hoffenberg-

JBS), i.e., another action recently instituted by Hoffenbigrghis District and presided by Judge

Jerome B. Simandle (“Judge Simandf¥”).

13

Rule 201(b) . . . permits a district court to take judicial notice of facts that are “not
subject to reasonable dispute in that [they are] either[:] (1) generally known within the
territorial jurisdiction of the trial courf] or (2) capable of accurate and ready
determination by resort to sources whose accuracy cannot reasonably be questioned.”
Rule 201(b).

In re NAHC, Inc. Sec. Litig.306 F.3d 1314, 1331 (3d Cir. 2002) (finding that judicial notice
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Hoffenberg-JBSvas initiated by Hoffenberg on June 1, 2010 sef#fenberg-JBSDocket

Entry No. 1. Hoffenberg filed his submission imtaction right after this Court’s entry of the
decision denying numerous Hoffenberg’s motionse¢#ically, upon this Court’s denial of his
motion requesting “due process” by “disqualification” of this Court on the grounds that “the
Ethic(s) Committee, in the United States Congress approv]al ofHoffenberg’s] need[] to file
paper(s),” his motion for “declaratory relief’qeesting him being interviewed by the Associated
Press Agency, his motion for reconsideration of @ourt’s prior orders (which, too, denied his
requests for “disqualification” of this Court), andst@ourt’s dismissal of his one more “motion for
declaratory relief” seekiy, again, “disqualification” of this Court for “violations of well settled
law™).

At the time when Hoffenberg submitted his complaint in Hoffenberg-AB&lso filed —in

the instant action — an application to the Clerkylvich he directed the Clerk to “produce all court
public information documents that name [this Court] in any part therein.”

Hoffenberg’s submission made _in Hoffenberg-J#@sisted of a 37-page, 143-paragraph

“complaint-like” document accompanied by a 36-page set of “exhibits.” Hoffenberg-JBS

Docket Entry No. 1. Wellin line with Hoffenbergisultiple rounds of pleadings filed in this matter,

Hoffenberg’s submission in Hoffenberg-JBSserted the already-familiar panoply of claims, making

could be properly taken with respect to thdééerent categories of documents which include:
(1) documents relied upon in the complaint; (2) documents filed with a United States law
enforcement agency; and (3) undisputable data, e.g., purely informational opinion-free data
compiled by a very widely quoted and, thus, deemed reliable, news service); Jax@on v.
Broad. Music. Ing.2006 U.S. Dist. LEXIS 3960, at *18 (S.D.N.Y. Jan. 31, 2006) (“the court
may take judicial notice of public records asfdadmissions in pleadings and other documents
in the public record filed by a party [to the instant matter] in other judicial proceedings”)
(quoting_Harris v. New York State Dep't of Heal#®2 F. Supp. 2d 143, 173 (S.D.N.Y. 2002),
and citing_Munno v. Town of Orangetow891 F. Supp. 2d 263, 268 (S.D.N.Y. 2005)).
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assertions: (a) that Hoffenberg was allegedly deacegss to the courts; (b) that he was allegedly
retaliated against; (c) that certain witnesses, allgg&audulently testified against him; (d) that he
was, allegedly, unduly prevented from paying the restitution ordered in his underlying criminal
proceedings; (e) that he was, allegedly, undufcedl in segregated confinement; (f) that he,
allegedly, should be released into home conferemnder the pilot prograof the Second Chance
Act; (g) that Congressman Conyers was introdgiéor congressional consideration a proposal for
Hoffenberg's filing of “papers,” etc., i.ghe claims already addredsand dismissed by this Court

in the instant matter, with some dismissals buiitly prejudice and others with leave to amend. See
id.

Hoffenberg's filing of the origial submission in Hoffenberg-JBas followed by a string

of his daily filings of letters to the Clerk, se®ffenberg-JBSDocket Entries Nos. 2, 3, 4 and 5

(reflecting daily or twice-a-day filings of alledly omitted page from the “complaint-like” part of

his submission, request for timelex number of Hoffenberg-JB& statement informing the Clerk

that Hoffenberg-JB3vas Hoffenberg's “repeated/second” legal action, etc).

After this string of daily filings, Hoffenberg filed his first motion_in Hoffenberg-;JBi&t

motion sought an order allowingrhito amend his submission. Siele Docket Entry No. 6

(promising to file, “within 30 days . . . actual injury evidenc¥”).

On July 12, 2010, Judge Simandle issued an order in HoffenbergedBifg as follows:

It comes to the attention of this CouratliHoffenberg] is a party to another action,

14 That application was, seemingly, made in connection with this Court’s dismissal of
Hoffenberg’s denial-of-access-to-the-courts claims Haféenberg-JBSDocket Entry No. 6,
since Hoffenberg’s motion to Judge Simandle utilized the very language that was provided to
Hoffenberg, as guidance, by this Court (itee explanations of substantive tests posed by
Christopher536 U.S. at 415-18, and Lewk18 U.S. at 353 n.3, 354).
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which is identical to the instant matt all substantive respects. Sgestant
Matter], Civil Action No. 09-4784 (RMB) (D.N.J., initiated on September 17, 2009).
The [Hoffenberg-JBBmatter is, therefore, duplicative of [the Instant Matter].

The power of a federal court to pet duplicative litigation is intended “to
foster judicial economy and the ‘comprehensive disposition of litigation,"”
Curtis v. Citibank, N.A.226 F.3d 133, 138 (2d CR2000) (quoting Kerotest
Manufacturing Co. v. C-O-Two Fire Equipment €842 U.S. 180, 183
(1952)), and “to protect parties from 'the vexation of concurrent litigation
over the same subject matter.” (guoting Adam v. Jacop850 F.2d 89, 93
(2d Cir. 1991)).

Porter v. NationsCredit Consumer Disc. 2803 Bankr. LEXIS 933, at *33 (Bankr.
E.D. Pa. 2003). It appears not in the interests of justice to allow [Hoffenberg’s]
litigation of this duplicative [Hoffenberg-JB®atter. Similarly, it appears not in
the interests of justice to assess a filieg &gainst [Hoffenberg] with regard to the
[Hoffenberg-JB$action.

Hoffenberg-JBSDocket Entry No. 7 (“10-2788 Order”), at 1-2.

Consequently, Judge Simandle directed tleeldb administratively terminate Hoffenberg-

JBSwithout assessing another filing fee against Hoffenberg.idSe¢ 2. In response to Judge

Simandle’s determination, Hoffenberg made eight filings:

a.

Just two days after Judge Simarsllentry of the 10-2788 Order, i.@n July 14, 2010,
Hoffenberg filed a letter seeking a sixty-day extension to amend his by-then-already-

dismissed complaint. Sétoffenberg-JBSDocket Entry No. 8. Hoffenberg asserted that

his prison officials’ “crimes” warrant such&xnsion, but did not enlighten Judge Simandle
as to the nature of these alleged “crimes.” iflee

Forty-eight hours later, that is, on July 15, 2010, the Clerk docketed Hoffenberg's
submission informing Judge Simandle of Hoffenberg’s intent to “brief” Judge Simandle’s

10-2788 Order. _Seeéloffenberg-JBS Docket Entry No. 9. In order to so “brief,”

Hoffenberg requested another extension, this time for the period of 45 dayig. See
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Three days later, that is, on July 19, 2010, the Clerk docketed another document received
from Hoffenberg; that submission again requeststkty-day extension in order to amend

Hoffenberg’s already-dismissed complaint. $iHfenberg-JBSDocket Entry No. 10.

That document —asserting, again, that Hoffegllsgrison officialsvere committing certain
unspecified “crimes” — was a copy of Hoffenberg’s submission filed on July 14, 2010.
Another three days passed by and, on July 22, 2010, Hoffenberg filed another letter in

Hoffenberg-JBS See Hoffenberg-JBS, Docket Enlg. 11. Same as in his submissions

made to this Court for the purposes ofitteant action, Hoffenberg’s letter informed Judge
Simandle that the Associated Press Agency was “covering” Hoffenberg's litigation
endeavors, Sad. In addition, Hoffenberg, again, reciied 45-day period to “brief” Judge
Simandle’s 10-2788 Order and, in addition, informed Judge Simandle of Hoffenberg’'s
opinion that this Court’s decisions (in the instant matter) were “clear error.idSee

Two weeks passed, and on August 5, 2010, Hoffenberg filed another motion, this time

seeking Judge Simandle’s reconsideration of the 10-2788 OrderHddemberg-JBS

Docket Entry No. 12. That motion: (i) assel that Judge Simandle’s decision was an
“illegal termination . . . showing abusediscretion [of] extreme constitutional violation,”
id. at 6-7 (bolding and underlining removedi);ihformed Judge Simandle of Hoffenberg’s
opinion that this Court was committing “extreme judicial misconduct” by dismissing
Hoffenberg’s pleadings in the instant matter,ide&t 7 (bolding and underlining removed);
(ii) alleged that Judge Simandle’s 10-2788 Qrd@late[d] federal law” and required that

Hoffenberg-JB®e “remove[d] and vacate[d] from [Judge Simandle’s] operationsdtid.

7-8 (bolding and underlining removed), etc. The motion closed with Hoffenberg’'s
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observations that: (i) “Judge Simandle showed that he is the same kind of judge [as this
Court], by manifest error of what ia front of the Third Circuit [i.e] illegal extreme
unconstitutional lower court orders by [this Coutf],id. at 8 (bolding, parenthetical and
underlining removed); and (ii) Hoffenberg svaf the opinion thaludge Simandle’s 10-2788
Order was a “manifest constitutional error mantathange of venue to a fair tribunal with
no discrimination [and] deep seated favoritism.” dtd15-16 (bolding, capitalization and
underlining removed). In addition, Hofferrgeasserted that Judge Simandle’s 10-2788
Order was “extreme retaliation and discrimination,”at13 (bolding, capitalization and
underlining removed), and threatened Judge Simandle (and this Court) as follows:
Judge Simandle may think that this action, was just another simple prison
pro-se lawsuit. Said mind set [ismafnifest error . . . causing the demanded
Federal Government Judicial Misconduct Investigation. . . . [Soon these]
judicial discrimination will cause ehfederal government top executive in
Washington D.C. to act in the required federal impeachment investigation .
. The National Law Firm, Washington, D.C. Partner . . . will soon be
directed to act . . . . Judge Simandial [this Court] are not above the law,
in their extreme judicial miscondudiscrimination and retaliation, violating
federal restitution court order(s). . . . [Such] Extreme Judicial Discrimination
and retaliation . . . will not be allowed in our litigation(s). . . .
Id. at 15-16 (bolding and underlining removed,itajzation and parenthetical in original).
f. Five days passed after Hoffenberg’s filing of the above-detailed “motion for reconsideration”

and, on August 10, 2010, Hoffenberg submittecpication for appointment of pbmno

counsel, seeking “limited” appointment to represent him in the already-terminated

Hoffenberg-JBSnatter. _Seeéloffenberg-JBSDocket Entry No. 13.

g. One week passed and, on August 18, 2010, Hoffenberg submitted a letter, this time asserting

> The Court presumes that Hoffenberg was referring to his interlocutory appeal in the
instant matter, which was dismissed by the Court of Appeals for lack of jurisdiction.
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that his prison officials were committing “mail fraud” by capping the amount of stamps

Hoffenberg could purchase atdnty stamps per week. Sdeffenberg-JBSDocket Entry

No. 14 (alleging that such limitation prevented Hoffenberg from having “full time mail”).
Another week passed by and, on Augus2®a0, Hoffenberg filed another motion. See

Hoffenberg-JBSDocket Entry No. 15. That motiosgemingly seeking Judge Simandle’s

recusal, mimicked Hoffenberg’s filing docketed_as Hoffenberg-DB&ket Entry No. 12

and, paramountly here, similar to the stream of Hoffenberg’s motions filed in the instant
matter seeking (and re-seeking, and then re-reirggelgain and again) this Court’s recusal.
Although Hoffenberg’s motion seeking Judge Simandle’s recusal is rather lengthy, this
Courtfinds it warranted to replicate the bulk of it in this Opinion. Specifically, Hoffenberg’s
recusal motion as to Judge Simandle reads:

Motion showing the Judge Simandle['s 10-2788 Order] manifest
constitutional error mandating recusal . . . in this lawsuit . . . . Question(s)
presented[:] Whether Judge Simandle showed deep seated favoritism,
appearance of partiality, prejudice, by judicial misconduct against
[Hoffenberg], in the [10-2788 O]rder to the clerk, to cover up obstruct the
administration of justice in the Judge Simandle impropriety illegal order . .

. for the clerk to remove this lawsuitpm this court’s judicial operation(s).
[T]herein mandating, Judge [S]imandle to disqualify himself, in this action,
in extreme due process violation(s) . . . well settled law by manifest
constitutional error. Whether Judgertaindle['s 10-2788 O]rder to the clerk

to cover up, by the removal of this lawsuit, from this court’s judicial
operation(s), showed the intent to obstijustice, by extreme violation(s) in

due process, whereby, the [10-2788] cover up [O]rder to the clerk, showed
no Judge Simandle fairness, impartiality, causing the Judge Simandle bent
of mind, bias that denied publimonfidence in the [10-2788] cover up
[O]rder, that overlooked, the integrity of this court. Wherein, [the 10-2788
Order] did show the Judge Simandle, cover up order, to the clerk in the
lawsuit, mandating the appearance afiphty , unbalanced court order, that
another person might reasonably questWwhy Judge Simandle acted in [the
10-2788 Order] to cover up this entire lasin the extreme denial of all of
[Hoffenberg’s] appeal due Process, by manifest constitutionar.er
[Hoffenberg’s] motion for reconsideration . . . mandated consolidation, in
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this motion, showing judicial misconduct extreme violation(s) . . . unfair
Judge Simandle illegal tribunal. Whether Judge Simandle showed no
fairness, disinterested justice, evenhanded judicial consideration, for the
mandated [Hoffenberg’s] multi billion dollar investor restitution victims asset
collection(s) , in some (7) seven [Hoffenberg’s] restitution constructive trust
court order(s), that were violated in the Judge Simandle extreme [10-2788
Order] due process illegal termination of [HoffenbergJBSvsuit, by
judicial misconduct, malice in delibeeanalice conflict, with the settled law,
guoted in [the 10-2788 Order]. Judge Simandle is charged in acting out
judicial misconduct, by discrimination retaliation against [Hoffenberg], in the
[10-2788 Order] extreme due process violation(s), that were motivated by
[this Court’'s] communication(s) with Judge Simandle, regarding
[Hoffenberg], showing manifest constitutional error by [this Court]. Whether
the Judge Simandle['s 10-2788 O]rdethe clerk, to cover up and remove
this lawsuit, from the courts judatdioperation(s), show the Judge Simandle
appearance of bias causing this incompetent tribunal, irregularity, that
obstructs justice, in the Judge Simanditelicating the interests of this court,
that mandate(s) that Judge Simandle, must disqualify himself, in obstructing
the right to [Hoffenberg’s] fair administtion of justice. . . . . Judge Simandle
must disqualify himself in this action that was overlooked in the [10-2788]
illegal [O]rder. State major pension funds, including some 200,000
[Hoffenberg’s] victim(s), are damaged in the Judge Simandie illegal [10-
2788] order. Manifest constitutional error.  Multi Billion Dollar
[Hoffenberg’s] constructive trust restitution victims asset collection(s), were
damaged, in the Judge Simandle['s] illegal [10-2788 Ojrder. Manifest
constitutional error, malice in vidiag [Hoffenberg’'s] restitution court
orders. [Law] mandate(s) that Judge Simandle must disqualify himself, when
his impatrtiality, might be reasongbtjuestioned. Manifest constitutional
error herein_Liteky v. United State$27 l.ed.2d 474 (.19.94), affirmed
ongoing in the U.S. Court of Appeals Third Circuit. [The 10-2788 Order]
show(s) the Judge Simandle order t® tkerk, to cover up and remove this
lawsuit, from the courts judicial opstions. Manifest constitutional error, by
extreme malice violating due proceSaid above intent, by Judge Simandle
show(s) judicial misconduct, that manei®) Judge Simandle, to disqualify
himself from this action. Manifest constitutional error. Judge Simandle
overlooked, the mandated question, in recusal in [the 10-2788 Order] by
manifest constitutional error. Well settled law mandates that, the Judge
Simandle [10-2788 O]rder to the clerk, to cover up and remove, this lawsuit,
from the courts judicial operation(g€gused the appearance of partiality. . .

. Manifest constitutional error, extreme malice in due process appeal
violation(s). Judge Simandle abou®{2788] order to the clerk, to cover up
this lawsuit, must require a factual hearing. . . . Manifest constitutional error.
Public confidence in the integritpf this very high profile lawsuit,
mandate(s) Judge Simandle to disqualify himself. Judge Simandle had no
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such authority in the [10-2788 Ojrdeatiremoved this lawsuit, from this
court’s judicial operation(s). Manifesonstitutional error. The above Judge
Simandle judicial misconduct in [the 10-2788 Order], the removal of this
lawsuit from this court’s judicial operation(s), did obstruct due process, in
[Hoffenberg’s] right in appeals. Judge Simandle above [10-2788 O]rder to
the clerk, to cover up this lawsuit, must require a factual hearing. . . .
Manifest constitutional error. Publiofidence in the integrity of this very
high profile lawsuit, mandate(s) judge simandle to disqualify himself. Judge
Simandle had no such authority in the [10-2788 O]rder that removed this
lawsuit from this court’s judicial opation(s), that did obstruct due process,

in [Hoffenberg’s] right in appeals. Jud§enandle did act in the intent in the
obstruction of the administration of justice in the illegal [10-2788 O]rder.
Manifest constitutional error. Deliberate extreme malice in the Judge
Simandle illegal manifest constitutional error judicial misconduct violating
.. . bias and prejudice . . . . Partialiality bias mandating disqualification in
this action, evidenced in the [10-27&R&]struction of justice [O]rder to the
clerk to remove this lawsuit from the courts judicial operation(s) abuse of
Judge Simandle authority as a fed@rdte that did obstruct [Hoffenberg’s]
appeal rights. Judge Simandle violated the rule of law, in the [10-2788]
illegal [O]rder to the clerk, that manddtthis lawsuit be removed from this
court’s judicial operation(s). Judge Simandle abused his authority in office,
in the above illegal [O]rder, extresrmalice manifest constitutional error,
judicial misconduct, retaliation and discrimination, intent to harm
[Hoffenberg]. The above Judge Simandle intent show(s) the appearance of
partiality. The above Judge Simandle intent, mandate(s) this courts
impartiality, might by reasonably questioned. Judge Simandle authority
prohibit(s) the [10-2788 O]rder to theeck, to remove this lawsuit from this
court’s judicial operations, causinggHenberg] extreme due process appeal
obstruction of the administration of justice. Manifest constitutional error by
malice. Judge Simandle [10-2788] abaweent [O]rder, violated and
obstructed [Hoffenberg’s] some (7) seven federal court SDNY restitution
order(s). Manifest constitutional erdoy malice. . . . [Hoffenberg’s] instant
lawsuit, show(s) [Hoffenberg] is, ora the restitution victim(s), in this
lawsuit. Judge Simandle intent in {1€-2788 O]rder to remove this lawsuit
from the court’s judicial operations, show(s) the Judge Simandle malice in
the extreme obstruction of the adminiitra of justice, in this lawsuit due
process. Manifest constitutional error. Respectfully Judge Simandle must
disqualify himself in this lawsuit. Gret the mandated hearing in this malice.

Hoffenberg-JBS Docket Entry No. 15 (spelling of Judge Simandle’s name corrected,;

remaining grammar and punctuation in origialpitalization and parenthetical in original;

bolding and underlining removed).
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The chain of Hoffenberg’s submissions made in Hoffenbergsi#s to suggest that

Hoffenberg initiated Hoffenberg-JB®@oceedings not in good faith but, rather, in an attempt to

“judge-shop,”_i.e. in hope that Judge Simandle might overlook the procedural and substantive
shortcomings of Hoffenberg’s pleadings andwllim to pursue improperly pled and/or facially

meritless claim$® SeeDisability Advocates & & Counseling Group, Inc. v. Betancp8m9 F.

Supp. 2d 1343 (S.D. Fla. 2005) (where plaintiffs Hdgd two nearly identical complaints alleging

the same cause of action against identical defendadtseeking the precisely same relief, plaintiffs'
duplicate filing of the same case, before sepgudiges of the same court at the same time violates
the universally condemned practice of judge-shopping: this attempt to manipulate judicial
assignment processes of the court interferesthétlorderly administration of justice and mandates

dismissal with prejudice). Indeed, this conatusi reinforced by Hoffenberg’s recently-developed

% The Court of Appeals expressly cautioned against judge-shopping practices packaged
in motions for recusal. Segnited States v. Dalfons@07 F.2d 757, 761(3d Cir. 1983) (“This
potential judge shopping problem was not lost uporirtimaers of the federal recusal statute. In
the House Report accompanying the bill they cautof@isqualification for lack of impartiality
must have a reasonable basis. Nothing in this proposed legislation should be read to warrant the
transformation of a litigant's fear that a judge may decide a question against him into a
“reasonable fear” that the judge will not be impartial. Litigants ought not have to face a judge
where there is a reasonable question of impartiality, but they are not entitled to judges of their
own choice™) (quoting H.R. Rep. No. 1453, 93d Cong., 2d Sess., reprinted in 1974 U.S. Code
Cong. & Admin. News p. 6355). Judge-shopping practices are not tolerateWacdiemia Tres
Monijitas, Inc. v. Rivera Cuban@30 F.R.D. 278, 279 (D.P.R. 2005) (“[courts have] repeatedly
recognized the troubling practice of judge-shopping” ) (citing Obert v. Republic Western Ins.
Co,, 398 F.3d 138 (1st Cir. 2005); Ellis v. United StaB4s3 F.3d 636 (1st Cir. 2003); United
States v. Brooksl45 F.3d 446 (1st Cir. 1998); In re Martinez-Cata20 F.3d 213 (1st Cir.

1997); In re Cargill, In¢.66 F.3d 1256 (1st Cir. 1995); and Tamburro v. East Providé8e

U.S. App. LEXIS 32825 (1st Cir. Dec. 18, 1992)); stsoLane v. City of Emeryville1995

U.S. App. LEXIS 11629 (9th Cir. Cal. May 16, 1995) (“Judge-shopping is a practice that has
been universally condemned. The district court [was correct in its decision] to impose sanctions
on [the litigant] for judge-shopping” (citing United States v. Confet& F. Supp. 641, 652 (D.
Nev. 1978), aff'd624 F.2d 869 (9th Cir.), cert. denje9 U.S. 1012 (1980); and National
Treasury Employees Union v. IR®65 F.2d 1174, 1177 n.5 (D.C. Cir. 1985)).
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interest in Judge Simandle’s recusal and instierof Hoffenberg’s instant action (and duplicative

HoffenbergJBSaction) to other district courts whereappears, Hoffenberg is hoping to continue

his “judge-shopping” efforts. Sddoffenberh-JBSDocket Entry No. 15; accorddstant Action,

Docket Entry No. 59, at 1-6. Such litigatioraptices, however, abuse legal process. CBdmw

Energy, Inc. v. Koch Industries, 1n&86 F. Supp. 278, 282 (D. Kan. 1988) (“the court cannot

condone plaintiffs’ practice of running to a diffetrgcity and] filing a new case every time a judge

in a prior action makes a ruling adverse tattlitigant's position”). Simply put, Hoffenberg'’s
submissions suggest that Hoffenberg has no interest infiol@ld@igation; rather, he is in search

of the means to manipulate the judiciary, andverburden the those defendants whom he chooses
to name.

V. Limited Order of Preclusion

The aforesaid conclusion presents this Court with the task of: (a) tailoring the means to
control Hoffenberg’s abuses of legal procedsile (b) preserving Hoffenberg’s ability to litigate
meritorious claims in the event Hoffenberg’s develops both such claims and desire to litigate them
in good faith, i.e.by complying with the requirements podsdthe Rules of Civil Procedure and
the substantive tests governing those cldim3o that effect, this Qurt finds a recent decision
entered by Chief Judge Brown_in In re Telfair F. Supp.2d __, 2010 U.S. Dist. LEXIS 110681
(D.N.J. Oct. 15, 2010), instructive.

Discussing the tool of order of presion, Judge Brown observed as follows:

In light of the multitude, volume and content of [the plaintiff's] submissions . . .,

I This Court’s prior decisions is this matter warned Hoffenberg, time and time again,
that he would be subject to sanctions in the event he continued to disregard the procedural
requirements and/or this Court’s orders.
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this Court must select a proper meansotatiol [the plaintiff's] litigation practices.
In that endeavor, the Court turns for@amce to the history, goals and language of
the legal provisions and case law addressing the issue.

It has become axiomatic that, wh€onngress enacted the Title VIU of the
Omnibus Consolidated Rescissions and Appropriations Act of 1996, Pub. L. No.
104-134, 110 Stat. 1321, on April 26, 1996, the congressional purpose was,
“primarily[,] to curtail claims broughby prisoners under 42 U.S.C. § 1983 and the
Federal Torts Claims Act . . . many of which are routinely dismissed as legally
frivolous.” Santana v. United State38 F.3d 752. 755 (3d Cir. 1996). In other
words, the crucial part of the congressl plan was to curtail meritless prisoner
suits through various restrictions. Sde One of these restrictions, commonly
known as the “three strikes provision,” prohibits prisoners with “three strikes” from
taking advantage of 28 U.S.C. 1915(a)(1), the federal in forma pauperis statute,
which authorizes a waiver of the feesfibng an action or appeal in federal court;

a prisoner receives a “strike” each time a fatleourt dismisses one of the prisoner’s
actions or appeals as frivolous, as malicious, or for failure to state a claim. See
PLRA 804(d), 110 Stat. at 1374-75 (adding 28.C. § 1915(g)). This provision has
four key components in the sense thatit(@ahly applies to prisoners; (b) it applies

to civil actions and appeals; (c) it apglihen the prisoner has “three strikes”; and

(d) it does not apply if the prisoner “is under imminent danger of serious physical
injury.”'® 40 28 U.S.C. § 1915(g). All circuit courts that have addressed the
constitutionality of the provision have upheld the provision against constitutional
challenges, and the United States Supreme Court invariably denied certiorari to

18 The exact language of the “three strikes provision” reads as follows:

In no event shall a prisoner bring a civil action or appeal a judgment in a civil action or
proceeding under this section if the prisoner has, on 3 or more prior occasions, while
incarcerated or detained in any facility, brought an action or appeal in a court of the
United States that was dismissed on the grounds that it is frivolous, malicious, or fails to
state a claim upon which relief may be granted, unless the prisoner is under imminent
danger of serious physical injury.

28 U.S.C. § 1915(g). Notably, to qualify for tineminent danger exception, the plaintiff must
detail the nature of harm and be in imminent threat of suffering serious physical injury at the
time he submits his pleadings for filing. Safite v. Coloradp157 F.3d 1226, 1232 (10th Cir.
1998) (plaintiff's use of imminent danger extep to three strikes provision is precluded

because defendant failed to specify nature of harm); Medberry v. BieF.3d 1189, 1193

(11th Cir. 1999) (plaintiff cannot use imminetgnger exception to the “three strikes provision”

if danger ceased prior to his submission of the complaint to his prison officials for mailing to the
court).
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challenges to the “three strikes provisioh.'See e.g, Higgins v. Carpentei258
F.3d 797 (8th Cir. 2001); Abdul-Akbar v. McKelyi239 F.3d 307 (3d Cir. 2001),
cert. denied 533 U.S. 953 (2001); Rodriguez v. Codl69 F.3d 1176 (9th Cir.
1999); White v. Coloradal57 F.3d 1226 (10th Cir. 1998), caténied 526 U.S.
1008 (1999); Rivera v. Allinl44 F.3d 719 (11h Cir. 1998), catismissed524 U.S.
978 (1998); Wilson v. Yaklich1 48 F.3d 596 (6th Cir. 1998); Carson v. John$a@
F.3d 818 (5h Cir.), reh'denied 1997 U.S. App. LEXIS 16984 (1997).

Moreover, academic literature observed that, upon its enactment, the “three
strikes provision” was merely a codificaiti of the already long-recognized inherent
court authority to curtail abusive litigan through imposition of carefully tailored
injunctions against such filings. Seeqg, Randal S. Jeffrey, Restricting Prisoners'
Equal Access to the Federal Courts: The Three Strikes Provision of the Prison
Litigation Reform Act and Substantive Equal Protectié Buffalo L. Rev. 1099,

1141 (2001). Indeed, a federal court's inherent power to sanction abusive litigants
by imposing filing restrictions is well established,,s=¢g, Werner v. Utah32 F.3d

1446, 1447-48 (10th Cir. 1994) (pmurian); De Long v. Hennesse912 F.2d 1144,
1147-48 (9th Cir. 1990); Safir Wnited States Lines, Incr92 F.2d 19, 25 (2d Cir.
1986), certdenied 479 U.S. 1099 (1987); se¢soChambers v. Nasco, In&d01

U.S. 32, 44 (1991) (discussing the authority for, and scope of, the inherent powers
of courts);_In re McDonald489 U.S. 180 (1989) (peaurian) (prohibiting the
petitioner from filing any additional extraordinary writs fllrma pauperi$, and
federal courts have long controlled overly litigious and abusive@litgants by
injunctions limiting future filings?

¥ In so ruling, the courts utilized, inter alia, the following reasoning: (a) the interests that
the litigants challenging the provision sought to vindicate through filing the cases were not
fundamental, seRodriguez 169 F.3d at 1180; Whitd57 F.3d at 1233-34; Riverdd4 F.3d at
724; Carsonl12 F.3d at 821; (b) an alternative remedy to the federal courts was available,
namely the prisoner could bring a case in state courflseéal-Akbar, 239 F.3d at 318; Wilson
148 F.3d at 605; sessoRiverg 144 F.3d at 724 n.9; (c) the prisoner challenging the provision
lacked actual injury, se&/hite, 157 F.3d at 1234; (d) the ability to pursue civil actions is subject
to congressional limitation, since proceeding in forma pauperis in civil actions is a privilege, not
a right,_ seéAbdul-Akbar, 239 F.3d at 317; Rodrigue¥69 F.3d at 1180; Whitd57 F.3d at
1233; Riverald4 F.3d at 723; and (e) the “imminent danger” exception guarantees that
prisoners with claims implicating fundamental interests actually are able to raise such claims in
federal court._SeBliggins 258 F.3d at 800; Abdul-Akba?239 F.3d at 319; Whitd 57 F.3d at
1234.

%0 1n 1989, basing its conclusions on this judicial practice, the Supreme Court — having
its fair share of abusive litigants — entered its first order prospectively denying pauper status to
an indigent petitioner._Sde re McDonald 489 U.S. 180, 180 (1989). The Court subsequently
has entered similar orders against other abusers.e geé\ttwood v. Singletary516 U.S. 297
(1996) (percurian) (ten petitions in one year); In re Sassower, 510 U.S. 4, 4, 114 S. Ct. 2, 126
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Furthermore, the court's inhergmbwer to control abusive litigation of
individuals whose litigious activities fall asitle the scope of the “three strikes”
provision is not limited to civil rights actions challenging incidents of prison life.
See e.q, Butler v. DOJ492 F.3d 440 (D.C. Cir. 2007) (affirming the lower court's
decision to utilize its supervisory discretion by denying the prisoner in forma
pauperis status in a matter initiated under the Freedom of Information Act, since the
prisoner had five prior appeals dismis$edfailure to prosecute, had another five
appeals pending, was a party to five othdts, and — in each of these actions —
raised largely the same challenges while filing the same range of documents); see
alsoHurt v. SSA 544 F.3d 308, 310 (D.C. Cir. 2008) (where the litigant brought
numerous cases alleging various wronggdyernment actors and agencies, judges
and courts, and inanimate objects, the court held that “the number, content,
frequency, and disposition” of a litigant's filings show an especially abusive pattern
warranting denial of [iformapauperi$ status prospectively”); accoiditchell v.

Fed. Bureau of Prisons87 F.3d 415 (D.C. Cir. 2009) (where the litigant,
technically, had only two “strikes” but engyled litigation practices that abused his
privilege of proceeding iformapauperigby making a multitude of filings that were
vague and unspecific), the court found that he was subject to prospective measures
limiting his ability to proceed ifiormapauperi$?* . . .

L. Ed. 2d 6 (1993)_(pegurian) (eleven petitions in three years, plus ten more during 1993); Day

v. Day, 510 U.S. 1, 2 (1993) (peurian) (twenty-seven petitions in nine years). In 1991, the

Court amended Rule 39.8 of the Rules of thpr&me Court of the United States to read as

follows: “If satisfied that a petition for a writ of certiorari, jurisdictional statement, or petition for
an extraordinary writ, as the case may be, is frivolous or malicious, the Court may deny a motion
for leave to proceed iformapauperis’ In re Amendment to Rule 3800 U.S. 13, 14 (1991).

2L These decisions were rendered with regard to the matters instituted by individuals who
proceeded prgeand, in addition, sought flormapauperisstatus: as [the plaintiff] did in [his
three actions instituted in this District]. However, the power of the judiciary to limit abusive
filings is not limited to such matters only: it applies to any matter where an abusive litigant is
unable to control his/her client's litigation urges. The Court of Appeals for the Third Circuit
expressly guided that, in such cases:

“a pattern of groundless and vexatious litigation will justify an order prohibiting further
filings without permission of the court,”_Chipps v. U.S. District Court for the Middle
District of Pa, 882 F.2d 72, 73 (3d Cir. 1989). In addition, a District Court has the
authority to issue limitations on peefilings submitted while the party is represented by
counsel._Se#nited States v. Vampire Natipa51 F.3d 189, 206 n.17 (3d Cir. 2006)
[*142] (citing United States v. Essi@0 F.3d 968, 973 (3d Cir. 1993)). Here, the District
Court [repeatedly] enjoined [the represented litigant'sefdings, but to no avail. To

the extent that the District Court must take additional steps to effectuate its injunction,
[and] we encourage it to do so.
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[Here, the] Court recognizes that [thaipliff's] inability to control his litigious
urges clogs the dockets in this Districtlaequires judicial intervention. Simply put,
this Court, in exercise of its supemiy discretion, finds inecessary to enter a
limited order of preclusion that helps [thaipliff's] to: (a) avoid repetitious filings,
(b) carefully and thoughtfully select hisagh; and (c) reduce these claims to clear
and concise statements free from neediessmentary that reduces the value of his
submissions, Cti.larena v. Kinkos05-3410 (JBS), Docket Entry No. 2 (a standing
order issued by Honorable John W. Bisgékn Chief Judge of this District, upon
taking notice of abusive litigation practices displayed by asppdaintiff in a civil
matter presided by Honorable Jerome B. Simandle; the order directed the plaintiff
to show cause as to why the plainttibsild not be barred from filing any document
without leave of court and, in additi, mandating the Clerk not to accept any
document of any kind from éhplaintiff except for the plaintiff's response to Judge
Bissell's order).

Telfair, 2010 U.S. Dist. LEXIS 110681, at *133-45 (ongl footnotes preserved for Hoffenberg’s
guidance, emphases removed). This Court, therefore, finds it entirely appropriate and prudent to
impose a narrowly-tailored order of preclusion against Hoffenberg.

Consequently, for the purposes of Hoffenbergtsrieiactions in this District, if Hoffenberg
wishes to file a civil complaint preeand seek ifiormapauperisstatus (or if Hoffenberg wishes to
file a prosehabeas petition), Hoffenberg will be directed to:

a. seek leave from the acting Chief Judgethié District to initiate any such mattér.

United States v. D'’Amarj@28 Fed. App'x 763, 764 (3d Cir. 2009).

22 1f Hoffenberg has problem visualizing such application for leave to file a new action,
this Court provides Hoffenberg with the following examples:

1. In the event Hoffenberg wishes to file a civil complaint, his application seeking leave to
initiate such action could read, for instance, as follows: “To the Chief Judge of the U.S.
District Court for the District of New Jenge Pursuant to a limited order of preclusion
imposed in Civil Action 09-4784, | am seeking leave to file agaBivenscivil
complaint and proceed formapauperis | wish to assert that | suffered a physical
injury. | contacted a certain defendant such-and-such for help but was denied medical
attention. The aforesaid defendant stated that (s)he would not assist me with my injury
for some reason. As of the date of this submission, my injury has not been attended. |
aver as to my bonfide belief that these facts amount to a viable claim under the
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Hoffenberg’'s applications for leave to initiate each such action shall:

I. be reduced to a one-page, single-sided document;

il include a statement wherein Hoffenberglshver, under penalty of perjury, that the
pleading Hoffenberg seeks leave to file wbrdise factual allegations that were not
raised in this District or in any other court at any time in the past and, in addition,
that these allegations appear to amount to fidealaims in light of the guidance
that was provided to Hoffenberg by any judigehis District orby any other court
at any

time prior to Hoffenberg's execution of his application for leave to file a new
pleading; and

iii. summarize the nature and facts of thegaktons that Hoffenberg intends to raise in
his pro se pleading, if permission to file igranted. Such summary should be
reduced to clear and concise language not exceeding two hundred®wNials.

generalities, or statements that are expressions of displeasure, threats of

guidance provided to me by the courts in my prior actions.”

2. In the event Hoffenberg wishes to file a habeas petition, his application seeking leave to
initiate such action could read, for instance, as: “To the Chief Judge of the U.S. District
Court for the District of New Jersey. Pursuant to a limited order of preclusion imposed in
Civil Action 09-4784, | am seeking leave to file a ge§ 2241 habeas petition. | wish
to assert that, on a certain date, | submitted an application to be considered for placement
in home confinement pursuant to the pilot program of the Second Chance Act. My
application was denied by the warden, the Regional Office of the BOP and the Central
Office of the BOP. | am over 65 years old, and | have already served 75% of the
sentence imposed upon me. | aver as to my fidedelief that these facts amount to a
viable claim under the guidance provided to me by the courts in my prior actions.”

% The phrase “two hundred words” refersatbwords, regardless of their length or their
grammatical qualification, i.eit includes all articles, prepositions, nouns, verbs, adjectives, etc.
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congressional wrath, threats of media coverage or the like will be deemed a valid
summary.
In the event the Chief Judge grants Hoffeglseich leave, Hoffenberg shall file a bdio
clear and concise pleading by either utilizoxge of this Court's pre-printed formsithout
adding any pages, and without any writing on the back of the pre-printed)paglesg
preparing his own submission which is: (I) sialogively identical, in its format, to the
Court's pre-printed form; and (ii) not exceeglfifteen pages, single sided, double-spaced,
utilizing a 12-point common letter foritand having margins no less than one inch on each
side. Hoffenberg’s failure to e seek leave to file such pgepleadings or Hoffenberg's
failure to comply with the aforesaid format requirements will result in the Clerk's docketing
of Hoffenberg's submission, accompanying such docket entry with a notation, reading
‘PURSUANT TO THE LIMITED ORDER OF PRECLUSION ENTERED IN CIVIL
ACTION NO. 09-4784, THIS ENTRY IS BEMED STRICKEN FROM THE DOCKET
BECAUSE OF THE PRO SE LITIGANT'S FAILURE TO COMPLY WITH THE
REQUIREMENTS SET FORTH IN THAT OBER OF PRECLUSION. THE CONTENT
OF THIS SUBMISSION WILL NOT BECONSIDERED BY THE COURT” and

administratively terminating the matter.

The Court notes that Hoffenberg’s emergemarie civil complaints are expressly exempt

from the reach of the aforesaid preclusion raeasThe Court, however, emphasizes that such

exemptiomppliesonly to civil rights complaintsin which Hoffenberg asserts bondide claims

24 Hoffenberg must either utilize such common fonts as Arial, Courier New, Times New

Roman, etc., or simply hand-print in an analogously-looking lettering. No extra-narrow font will
be tolerated.
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and details factsclearly evincing that Hoffenbergisexperiencingimminent and ongoing danger

to his life (or imminent, ongoing andtruly serious danger to his healthy® In the event

Hoffenberg is experiencing such dangehitolife or health, he may submit his @epleading and

his duly executed application to proceedarmapauperisvithout seeking the Chief Judge's leave

to make such submissidout only ifHoffenberg:

a. Accompanies such submission by a statémbareas Hoffenberg shall aver, under penalty
of perjury and other sanctions that might be imposed by the court, that the pleading
Hoffenberg seeks to file raises factual allegatitwas were not raised in this District or in
any other court at any time in the past, regaitd whether these claims or allegations were
already addressed by any court or are still pending before any court; and,

b. Reduces his pleading to a document eateeding fifteen pages, single sided,
double-spaced, utilizing a 12-point common letbat 48 and having margins no less than
one inch on each side, i.¢0 a document expressly complying with the requirements
detailed supra

C. Hoffenberg’s failure to comply with thesequirements will result in the Clerk's docketing

of Hoffenberg's submission, accompanying sdolket entry with a notation, reading

% To that extent, the Court stresses that speculative claims about potential danger (e.g.,
speculations about potential animus on the part of other inmates or prison officialsaattof)
suffice, just as assertions based on circumstances not presenting a serious danger to Hoffenberg's
health (e.g., assertions based on Hoffenberg’'s age, anxieties, dietary restrictions, emotional
distress, head cold, unsanitary conditions, limitations on stamp purchases, etc.) would not
suffice. Conversely, claims asserting, for ins@rfacts clearly evincing complete denial of
medical care for such conditions as already-diagnosed cancer, already-diagnosed hepatitis C, or
analogouslygrave health threatsvould qualify as emergent. Hoffenberg’'s attempts to
“creatively” bend this limited exemption will be deemed contempt of the court and, if
appropriate, might result in amplification of the limited preclusion measures being currently
imposed by this Court.
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‘PURSUANT TO THE LIMITED ORDER OF PRECLUSION ENTERED IN CIVIL

ACTION NO. 09-4784, THIS ENTRY IS DEEMED STRICKEN FROM THE DOCKET

BECAUSE OF THE PRO SE LITIGANT'S FAILURE TO COMPLY WITH THE

REQUIREMENTS SET FORTH IN THAT OBER OF PRECLUSION. THE CONTENT

OF THIS SUBMISSION WILL NOT BE CONSIDERED BY THE COURT” and

administratively terminating the matter.
V. Conclusion

For the foregoing reasons, Hoffenberg’s foathended complaint, Docket Entry No. 59,
will be dismissed. Such dismissal will be with prejudice, and will count as a “strike” for the
purposes of the “three-dte rule.” The Court will expressiwithdraw its jurisdiction over this
matter, hence ripening it for appeal. Hoffenberg glidirected not to make any further filings in
this matter except for his notice of appeal, thanishe event Hoffenberg desires to seek appellate
review of this decision. A limited preclusion measure will be imposed against Hoffenberg in
accordance with the terms detailed supra

An appropriate Order accompanies this Opinion.

s/Renée Marie Bumb
RENEE MARIE BUMB
United States District Judge

Dated: January 14, 2011
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