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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY
CAMDEN VICINAGE

JASONPLATT, et al,

Plaintiffs,
Civil No. 10-968(RBK/KMW )
V.
OPINION
FREEDOM MORTGAGE CORP.,

Defendant

KUGLER, United States District Judge:

This matter comes before the Court pursuativtomotiors for summary judgment filed
on the same datene by Defendant Freedom Mortgage CorpMC”), andthe otheby
Plaintiffs in this matterwho aresixteenformer employees dfMC. Both parties havalso
moved to seal certain exhibits submitted with their motion papers.

The Worker Adjustment and Retraining Notification Act (“WARN Act”) and thexwN
Jersey Millville Dallas Airmotive Job Loss Notification Act (“NJWARN Act”) race
employers to give employees 60 days written notice before implementing a “nags 1Ag
relevant to this matter, a “mass layoff’ is the termination of 50 or riudirdime employeesvho
also constitute at least 33 percefithe workforce at a single facilityithin a 30-day period, or
under certain circumstances, within ad®dy period.Plairtiffs allege thaFMC terminated their
employment as part of a mass layoffate 2009 and early 20 its Mount Laurel, New Jersey

facility without giving the required notice.
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The parties disagree as to both the number of employees making uakket&force at
the Mount Laurel location as well as the numbeubtiftime employees terminated for the
purposes of the WARN Act and the NJWARN Act. Plaintiffs claim #ag¢mployees were
terminate¢l andall counttoward a “mass layoff.”FMC concedeshatat least37 of these
employees were terminated within the meaning of thatsttbut argues that many of the others
were eithenot terminated, or were terminated but should not be counted toward a mass layoff
for various reasons. Furthétaintiffs contendhat the number of full time employees at the
beginning of the WARN period was 208 or 20hile FMC argues that the figure should be 225.
Even using Plaintiffs’ figureFsMC would have had to implement a mass layoff of at 16@st
employeesd constitutehe necessary 33 percdatmake out a violation of the WARN Act or
the NJWARN Act. Of the71 employees who Plaintiffs argue were terminated, Plaintiffs make
no colorableargument as to whether at leagghtof these were fultime employeesctuallypart
of the mass layoff. Rather, Plaintiffs attd@C’s declarationsand exhibits, arguing that
because some documents and declarants’ nasresnot previously disclosed under Rule 26,
they should not be considered by the Coutie Tourt rejectthe Rule 26 argument. fi&r
excluding theeightemployees discussed in this Opiniahmost6t3 employeesvould havebeen
part of the layoffor the purposes of thiewo statuteswhich is too éw to constitute a mass
layoff. Therefore AMC’s motion for summary judgment will BBRANTED, and Plaintiffs’
motion will beDENIED.

I BACKGROUND

FMC is a mortgagerigination company that provides various mortgegjated services.

Plaintiffs werefull -time employees aEMC’s Mount Laure] New Jerseyacility. Eleven

Plaintiffs worked as mortgage underwriters, three worked as loan processorssoa@wor



loan processor, and one was a net branch pracdssarof the Plaintiffs were laid off on
January 8, 2010, one was laid off on January 11, 201Glanenwere laid off on January 15,
2010. FMC did not give any of the Plaintiffsixty days written notice before terminating their
employment.

Plaintiffs, originally consisting of twelve former employeeskMC, filed their complaint
on January 23, 2010. In lieu of answering the complBMC initially moved to dismiss the
complaint for failure to state a claim under Rule 12(b)(6). In support of its mbtb@,
submitted a certification, including exhibits, from its Chief Operating OfficegnBSimon,
stating thaFMC laid off only 44full-time employeesluring the relevant timperiod. Because
it was inappropriate to consider Mr. Simon’s certificatiod arhibits in the context of a motion
to dismiss, anéPlaintiffs pled all facts necessary to state claims under both staheeSourt
deniedFMC’s motion pursuanto an Ordeand Opinion filed on November 16, 2018ee
Opinion of November 16, 2010 (ECF Doc. No. 16). Subsequently, Plaintiffs amended their
complaint three times to add additional forra®C employees as parties. The third amended
complaint contains the sixteen plaintiffs who are presently parties to this suit.

According to Plaintiffs, their terminatiomas part of anass layoff at the Mount Laurel
facility. Third Am.Compl.q 26 Plaintiffs allegeFMC “ordered a mass layoff” that affected “at
least fifty of [FMC’s] employees as well as thirtiiree (33%) of FMC’s] workforce at the
Facility, excluding parttime employee$ Id. 1 2627. They allege that the layoff “qualifies as
an event for which [Plaintiffs were] entitled to receive sixty (60) daysamck written notice
under the WARN Act.”ld. T 26. Plaintiffs further allege that “at all relevant timé3VC]
employed more than 100 employees, excluding part-time employees, who in thetaggrega

worked at leas#,000 hours per week, exclusive of hours of ometiwithin the United States.”



Id. 1 23 Based on thee allegationsRlaintiffs assert that their terminations were subject to the
WARN Act’s sixty-day notice provision and theMC violated the WARN Act by terminating
them without providing the requiregbtice. They claim that, as a reséMC is liable to them
for theirrespective salary and other compensation, and various medical, pension and other
benefits for a period dfixty days after the date of their employment lolgk.{ 49. They also
assert thaFMC is liable for a statutory penalty of $500 per d&y.  50.
. LEGAL STANDARD

A. Summary Judgment

The court should grant a motion for summary judgment when the moving party “shows
that there is no genuine dispute as to any material fact and that the movant tterjtitigment
as a matter of law.” Fed. R. Civ. P. 56(a). An issue is “material’@aligpute if it could alter
the outcome, and a dispute of a material fact is “genuine” if “a reasonable jutdyreturh a

verdict forthe nonmoving party.’Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986);

Matsushida Elec. Indus. Co., Ltd. veith Radio Corp 475 U.S. 574, 587 (1986) (“Where the

record taken as a whole could not lead a rational trier of fact to find for the nonmoving part

there is no ‘genuine issue for trial.””) (quoting First Nat'l Bank of Arizonaitie€ Serv. Co.,

391 U.S. 253, 289 (1968)). In deciding whether there is any genuine issue for trial, the court is
not to weigh evidence or decide issues of fanderson, 477 U.S. at 248. Because fact and
credibility determinations are for the jury, the non-moving party’s evidertoebis believed and
ambiguities construed its favor. Id. at 255; Matsushida, 475 U.S. at 587.

Although the movant bears the burden of demonstrating that there is no genuine issue of
material fact, the neamovant likewise must present mahan mere allegations or denials to

successfully oppose summary judgmefihderson 477 U.S. at 256. The nonmoving party must



at least present probative evidence from which the jury might return atvertis favor. Id. at
257. The movant is entitled to summary judgment where thenumig party fails to “make a
showing sufficient to establish the existence of an element essential tartiyet pase, and on

which that party will bear the burden of proof at trial.” Celotex Corp. v. Catrett, 47BUIS

322 (1986).

B. Motion to Seal

Local Civil Rule 5.3 governs requests to seal documents filed with the Court. Under
Rule 5.3(c)(2), a party seeking to seal documents must show: (1) the nature of tredsadter
issue; (2) the legitimate private or public interests which warrant the reliefts@igthe injury
that would result if the relief sought is not granted; and (4) why a lesstigstalternative to
relief sought is not availabldn turn, any order or opinion on a motion to seal must make
findings as to those factors. L. Civ. R. 5.3(c)(5). Additionally, where a party nmgesalt
pretrial motions of &nondiscovery nature, the moving party must make a showing sufficient to

overcome apresumptive right of public access.Leucadia v. Aplied Extrusion Tech., Inc.,

998 F.2d 157, 164 (3d Cir. 1993). To overcome that presumption, a party must demonstrate that
“good causkexists for the protection of the material at issue.
Good cause exists when a party makes a particularized showing that deseldiscause

a“clearly defined and serious injury to the party seeking closuPansy v. Borough of

Stroudsburg, 23 F.3d 772, 786 (3d Cir. 1994) (citations omittegizlenmee Trust Co. v.

Thompson, 56 F.3d 476, 483 (3d Cir. 1995). A party does not establish good cause by merely
providing* broad allegations of harm, unsubstantiated by specifimpbes of articulated

reasoning.” Pansy 23 F.3d at 786 (quoting Cipollone v. Liggett Grp., 785 F.2d 1108, 1121 (3d




Cir. 1986)). To prevail, the parties must make this good cause showing with respebt to ea
document sought to be sealdd. at 786-87.
1. DISCUSSION

A. The WARN Act and NJWARN Act

“The WARN Act protects workers, theamilies and their communities by requiring
that employers subject to the Act provide notice sixty calendar days laghtast closing or

mass layoff. Palmer v. Reese Brod.60 F Appx. 173, 175 (3d Cir. 20055ee29 U.S.C. §

2102(a) (“An employer shall not order a plant closing or mass layoff until the end afay60
period after the employer serves written notice of such an order”). If anyanglmes not
provide the required notice, it is liable to the affected employeebéak“pg for each dy of
the violation” 29 U.S.C. § 2104(a)(1A).

Not all employers and not all layoffs are subject to the WARN Act’s notice jpwavis
As relevant to this casen @&mployer is subject to tMWARN Act if it employs “100 or more
employees who in the aggregate work at least 4,000 hours per week (exclusive of hours of
overtime)” 29 U.S.C. § 2101(a)(1)(B)The term ‘mass layoff’ means a reduction in force
which. . . results in an employment loss at the single site of employment during day 30-
period for: . . . (I) at least 33 percent of the employees (excluding antrparémployees); and
(1) at least 50 employees (excluding any garte employees) . ..” 29 U.S.C. § 2101(a)(3).
Layoffs thd occur o separate occasions may be aggregated into a “mass layoff’ if each set of
layoffs involves fewer workers than required by the two statutory thresholds aaygboéis loccur
within any 90-day period, and they are not the result of “separate stmttlactions and causes

... 29 U.S.C. § 2102(d).



Like the WARN Act, the NJWARN Act requires advance notice of mass layofiisletJ
the NJWARN Acta “mass layoff’ is defined as “a reduction in force which . . . results in the
termination of employmnt at an establishment during any 30-day period . . . for 50 or more of
the fulltime employees representing ethrd or more of the fultime employees at the
establishment."N.J.S.A. 34:21-1.The NWARN Act also provides a 98ay period for
aggregatg two or more groups of layoffSeeN.J.S.A. 34:21-2. Thus, for purposes of
determining the applicability of the statutory notice requirement, the anelybis same uredt
both the WARN Act and the NWARN Act.

B. Facts Alleged to bein Dispute

The parties herdisagree on a number of key issué®r example, Plaintiffs sedé
aggregate several groups of layoffs and individual terminations so thatay $@riod will
apply, lasting from December 3, 2009 to March 3, 2@diber than the 3@ay period hat
applies by defaultSeePl. Mot. Summ. Jat3.} FMC, on the other handygues that the 98ay
period should not apply, because aside from a signifgtafftreductiorthat occurreecn January
8, 2010 and January 15, 20Haintiffs have only identified isolated terminations not related to
staff reductiorand not subject to the WARN AcEeeDef. Reply at 1412 (ECF Doc. No. 90).

The parties also disagree as to the total numbiedlefime employees working &MC'’s
Mount Laurellocation, which is significarttecauséhis number is used to calculate the 33

percentthreshold that Plaintiffs must show in order to pre¥eflaintiffs arguethat an exhibit

1 Most of the briefs submitted by Plaintiffs in connection with their motiwhtheir opposition of FMC’s motion do
not contain page numbers. Where no page numbers exist, the first page of therd@suit appears on the docket
is designated as page 1 and all pages are numbered sequentially for thesmfrpitaton in this Opinion.

2The Court observes that the WARN Act requires that “at least 33 percen efrhloyees must berminated,
while the NJWARN Act requires “one third or moreCompare?9 U.S.C. § 2101(a)(3yith N.J.S.A. 34:211.

Using 209 employees as a basis, 69 employees is the lowest figure tléhtwmstitute “at least 33 percent,” while
it would take 70 employees to constitute “one third or more.” While takotg of this minor mathematical
distinction between the federal and state acts, the Court will use the 33t pemgeiage in the course of this
Opinion, observing that the outcome is unaffected bydiktinction.
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FMC submitted with its motion to dismigsdicatedthatFMC had 20%ull-time employees the
week of November 30, 2009, and 208 the week of December 7, 3@@®.. Reply at 8 (ECF
Doc. No. 84). Although they do not commit to which figure should be itssphears that
November 30, 200&asthe Monday of the week dugrwhichPlaintiffs seek to start the 9fay
window, and December 7, 2009 was the following MondaylC provided evidence th#tere
were 225 full-time employees on November 30, 2009 tlaeg argue that thisgure should be
used for the 3 percentalcuhtion. Def. Reply atl.3

The heart of the dispute between the parties for the purposes of this motion lies in the
number of employees terminated BYIC that should count toward determining whether a “mass
layoff” took place within the meaning of the WARN Act. Plaintiffs contend Tiamployees
were terminated betve@ December 3, 2009 and March 3, 20R0.Reply at 78. FMC
concedes that it terminatd 0 employees on January 8, 2010, and 25 more on January 15, 2010.
It also concedes that two other employees were involuntarily terminated thittty days of

these lagffs, for a total o37. Def. Mot. Summ. J1&-3* Plaintiffs, on the other hanlist 71

3 FMC indicates that the table submitted with their motion to dismidaded only employees who had worked for
FMC for a minimum of six months as of February 23, 2010. Def. Reply at 5. dteeiathcurrently submitted, they
argue, is mee accurate, because it starts with a list every employee working at FMC’s Maouel location on
November 9, 2009Id. FMC then evidently adjusted for employees who were not employetinfiglito arrive at

the 225 figure for November 30, 2008eeid.; Decl. of Jill Smith Ex. 2. FMC also included pay statements for all
employees in support of their argumeBeeSupp. Reply Decl. of Jill Smith Ex. AA3.

4 Plaintiffs point out that pursuant to its motion to dismidC earlier conceded that 4&mployees were
terminated, a difference of seven from its current positiarits motion to dismisssMC did submitan exhibit that
concedes the 37 terminations that it is currently conceding, in adtitt@ven other employees who are currently
not keing conceded.SeeDef. Mot. to Dismiss at-3 (ECF Doc. No. 9).The seven additional employees include
Jason Platt, Renee Stutzenburg, and Amanda FoxFmMiibnow argues do not count because they were rehired
within six months.SeeDef. Opp’n at 6 (EE Doc. No. 75). It also includes Crystal Swander and John McNair,
whose terminations are allegedly not part of the “mass layoff’ for offaesons. Def. Mot. to Dismis$5-6; Def.
Reply at 8. The other two employees included on the list when FMdt§letbtion to dismiss, but did not concede
when it filed its summary judgment motion, appear to be Andrew Kovacs anseDesttlore. It is not clear why
FMC conceded the layoff of these two employees pursuant to its motisnisslibut does not presgntoncede
their terminations. The Court also notes that when responding to #Pkinttion, FMC indicated that 39
employees were terminated during the relevant time period, a differeree 56t the number it indicated in its
own affirmative motion SeeDef. Opp’n at 5. Iseemghat the two employees represented by the rdiffee may

be Kovacs and LeFlore. Although FMC does not explicitly indicate the rdéastre difference, it appears that it
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individual employees that they argue wezaninated betweeDecember 3, 2009 and March 3,
2010. PIL. Mot. Summ. &t 416. Defendants attack the disputed terminations on a number of
grounds, including that certain of these employees shoulcbnot because they werehized

within six months, were patime employees, were employed for less than six months at the time
of termination, did not work at the Mount Laurel locatfomere terminated for cause for

specific reasons and not pursuant to a staff reduction, resigned, or were tfrautaif the 90-

day window. Def. Opp’n at 5-12.

Because no issue of material fact exists as to whetimeof the 71 employedssted by
Plaintiffs were part of a mass laypthe Court will assume for the purposes of this Opinion that
Plaintiffs are correct in applying the @@y window, and that they are also correct as to the
number of full-time employees working in Mount Laurel at the beginning of the Ypetad.

The Court thus assumes that there were 209 full-time employees on December 3, 2009, whic
would require the mass layoff af leas69 employees in order to constitute a violation of

federal or state law.

may be conceding 37 layoffs if a-8@y period isused, and 39 layoffs if a 9y period is used, with Kovacs and
LeFlore as the additional employees in the latter total.

5 Four terminated employees apparently worked at FMC’s Turnersvil&\&st Berlin brachesSeeDef. Reply at
12-13. The parts each cite law which they believe supports their position as to whetkerfacilities, together
with Mount Laurel, constitute a single site of employme®¢eid.; Pl. Reply at 21. Although the parties did not
raise this issue, it appears that ¢k four employees were to be included as part of a mass layoff at a sigle sit
they would also have to be included in the total number cfifoé employees, raising the number of Hirthe
employees to at least 213. These four employees do not appesincluded in any list of all Mount Laurel
employees submitted by either par§eeReply Decl. of Jill Smith Ex. 3 (ECF Doc. No. 83j.would be
nonsensical to include them, for purposes of the percentage calculatiogrdup making up 33 percent of a larger
group of which they are not a paBeeDef. Reply Ex. ATA3 (ECF Doc. No. 91); Supp. Reply Decl. of Jill Smith
Ex. B (ECF Doc. No. 90) (list of employees and pay statements for alllAM@t Laurel employees, which does
not include the four employees working out of the other branches).

8 This figure is used because, although Plaintiffs argue that the fifpauld be 208 or 209, they present no reason
why it should be 208 instead of 209. PI. Reply at 1. It appears more logicalthe diggire from the beginning of
the week during which the first employee was allegedly terminatedaohsif the figure from the following

Monday, which in all likelihood is lower by one due to that very termination
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Among the employees who are alleged to have been part of the “mass layoff” are
Emmaneel Jacob, Robert McBride, Patrick Whelan, and John McN&gePl. Mot. Summ. J. at
7, 15-16. Plaintiffs evidently obtaineldbcuments related to the forntéree thorough a
subpoena directed at Automatic Data Processing (“ADP”), which is a payrgilacgynthat
provides payroll services MC. Id. at 15. FMC also submitted the names of Jacob, McBride,
and Whelan to Plaintiffs pursuant to a discovery requestatidg that they resigned
voluntarily. SeePl. Reply Exs. H, K (ECF Doc. No. 87T.he ADP record®btained by
Plaintiffs show that these three individuals were terminated from employmeniEMithon
three separate dates it the 90-day windowat issue Pl. Mot. Summ. J. Ex. S. Based upon
the records submitted by ADP, Plaintiffs posit that these persons “althodglff)achose not to
file for unemployment.”ld. FMC, however, continues to maintdimat all three employees
voluntarily resigned. Def. Opp’'n at 1LEMC hasalso nowsubmitted declarations to this effect,
along with documents as exhibits showing that these employeesacsiguding documents
submitted to the New Jersey Department of L{lil¢dDOL"), and in the case of McBride, a
letter signed by McBride announcing his resignation to his supen&seDecl. of Wayne
Hanserf[ 15, Ex. 8 (ECF Doc. No. 76); Decl. of Jill SmHl8, Ex. 13 (ECF Doc. No. 75); Decl.
of Mark Burgard{ 8, Ex. 1 (ECF Doc. No. 78).

With respect to McNaii-MC has submitted declarationndicatingthat he was a part
time employee who worked less than 20 hours per week in the year prior to histiermina
Supp.Decl. of Jill Smith at 1 (ECF Doc. No. 80). As proof of his parte status, FMQas also
submitted copies of McNair’s pay statements, an employment offer letter indicasingishob
would beparttime, and a copy of his 2009 W-2 forrtd. Ex. A. Partime employees are not

covered by the WARN Act or NJ WARN Act, and Plaintiffs themselvesistresly argue
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against the inclusion of any paitre employees in the total count of employeBsePI. Sur-
Reply at 78. Plaintiffs make naounter-argumenwith respect to thedeur employees except
thatFMC'’s exhibits and declarations should not bden#tted due to alleged violation$ Federal
Rule of Civil Procedure 26ld. at 1214.

Four other employees who are alleged by Plaintiffs to have been part of thiayo#ss
are Derrick Futch, Matthew Weist, Christian Curran, and Gwendolyn Milst&aPISMot.

Summ. Jat10-11. As evidence of Curran and Milstein being laid off, Plaintiffs initially pointed
to e-mails obtained through discovery including Curran and Milstein in a list obgegd to be

laid off. 1d. Ex. K. They also obtained letsedrafted to these employees indicating that they
were being laid off.ld. FMC, however, indicates that although these two employees were listed
in the emails as “potential employee[s] to be terminated,” they were not in fact terminated
during the relevant time period. FMC Reply at 14. FMC includes a declaration ahdsexhi
indicating that Curran resigned on June 11, 2010, and Milstein was employed by FMC until
February 11, 2011, both dates outside of the 90-day window applied by PlaiB&#®ec!. of

Jill Smith| 7, Exs. 11-12. The evidence submitted by FMC includesnaaildrom Curran

dated June 9, 2010 announcing her resignationEx. 11.

With respect to Futch and Weist, Plaintiffs point to documents subpoenaed from the
NJDOL that they believe indicate that these employees were terminated withindag étass
layoff period. SeePl. Mot. Summ. J. Ex. M. FMC, however, has shokat Futch was
terminated on February 6, 2009, and Weist resigned on April 17, 2009, well beforass

layoff period! SeeDecl. of Jill Smith] 7, Ex. 10; Decl. of Mark Buyd ] 9,Ex. 2. In its Sur-

7 Because their employment was teratad prior to the period in question here, the same principle would apply a
explained in footnote 5. Because Futch and Weist are included neither in teelissf employees, nor the ADP
payroll records for November 2009, if they were to be includékle totalof laid off employeesthey would also
need to be included in the total number of FMC employees working in MourglLau
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Reply, Plaintiffs summarized their arguments with respect to each of the eeplokieFMC
claims did not suffer a layoff within the meaning of WARNd NJWARN, including Futch,
Weist, Milstein, and Curran. Pl SReply at 1114. Plaintiffs set forth no countargument as
to any of the eight employees discussed in this section except for the alldg&abRliscovery
violationsby FMC. Id. at 12. Therefore, uass the Court accepts Plaintiffs’ arguments related
to alleged discovery misconduct, Plaintiffs are unable to demonstrate thatianglfatder of
fact would find that Jacob, McBride, Whelan, McNair, Futch, Weist, Curran or Milsies @art
of a “mass layoff’ pursuant to the WARN Act or NJWARN Act.
C. Rule 26 Requirements
Voluntary disclosure requirements urRilile 26(a) are clearWith respect to the

individuals relevant to this action, the rule provides as follows:

(1) Initial Disclosure

(A) In General. Except as exempted by Rule 26(a)(1)(B) or as otherwidatstijpor

ordered by the court, a party must, without awaiting a discovery request, potide t

other parties:

(i) The name and, if known, the address and telephone number ohéatual likely

to have discoverable information—along with the subjects of that informattwat-the

disclosing party may use to support its claims or defenses, unless the use woutiybe sol

for impeachment;

(i) a copy—or a description by category almtation—of all documents, electronically

stored information, and tangible things that the disclosing party has in its pmssess

custody, or control and may use to support its claims or defenses, unless the use would be

solely for impeachment;
Fed. R. Civ. P. 26(a). The purpose of voluntary disclosure is to streamline discovery and to

avoid “undue time and expense spent on obtaining undisputedly relevant discawaatton

V. Cumberlandnty. Corr. Facility 192 F.R.D. 165, 168-69 (D.N.J. 2000joluntary

disclosure alsgerves to preven&‘party from improperly withholding relevant documents

on the grounds that the opposing party has not specifically asked fot therat 169.
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Litigants are warned not to “indulge in gamesmanship with respdu wisclosure
obligations.” Advisory Committee Notes, Rule 26(a). To counteract such gamégmande
37(c) provides courts with broad latitude in fashioning an appropriate sanctiondce fail
provide the information required under Rule 26(a):

(1) Failure to Disclose or Supplemetifta party fails to provide information or identify a
witness as required Bule 26(a) or (e), the party is not allowed to use that information
or witness to supply evidence on a motion, at a hearing, or at a trial, unless tlee failur
was substantially justified or is harmless. In addition to or instead of thisosgribe

court, on motion and after giving an opportunity to be heard:

(A) may order payment of the reasonable expenses, including attorney's feed lsaus
the failure;

(B) may inform the jury of the party's failure; and
(C) may impose other appropriate sanctions, including any of the orderstialki

37(b)(2)(A)(Iy—(vi).

Fed. R. Civ. P. 37(c). This provision is sekecuting; there is no need for a litigant to make
a motion to compel. Advisory Committee Notes, Fed. R. Civ. P. 37(c). Nor does the
imposition of a sanction under this provision require a violation of & ocoder as a
prerequisite.

Here, Plaintiff argues that the declarations and exhibits submittEMByin its
motion papers may not be considered because somed#gdlaants were not identified in
discovery or in Rule 26 disclosures, and the exhibits relevant to certain disputedesaploy
were not produced during discovery. Réplyat 1Q

The Court does not find any discovery violation with respect to the docuridas
submitted related to the eight employdescussed in this Opinion. FMC wastnnitially
required to voluntarilglisclose documents related to employees who netrtill-time
employeedaid off during the 90 day period applied by Plaintiffaior toanallegation that
certainspecificemployees were part of the laydfviIC would have no way of knowing that

documents related to employees who voluntarily resigmwecde terminated at a different
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time, or worked partime would be relevant “to support its claims or defenses.” Fed. R. Civ.

P. 26(a)(1). To hold th&MC was requred to make such disclosures under Rule 26 would
potentially mean that they would have had to turn over documents related to any person who
has ever left employment wittMC, as they would never know if Plaintiffs might incorrectly
claim that some emplogewho left for some other reason or at some other time was part of
the massdyoff. The Court is unaware ahy indication by Plaintiffs that they intended to

allege thatlacob, McBride, WhelamicNair, Curran, Milstein, Futch or Weisterepart of

the mas layoff prior taheir inclusion in the instant motion for summary judgment, and thus
FMC had no obligation during discovery to provide documents relevdnese employees

under Rule 26.

Further, althougllaintiffs learned the names of each of thesgloyees during
discovery, there is nothing in the record showing that Plaintiffs sought additioraletigc
specific to any of them, yet did not receive lit Plaintiffs were not satisfied that McBride,
Whelan andVicNair resigned on their own, for ample, they could have made a specific
discovery request for documents related to their resignations. They could have done the
same if they believed that information was being withheld about any of the 71 indsvidual
they identified as part of the masgdé#, or they could have filed a discovery motion prior to
filing their dispositive motion.SeeDef. Sur-Reply at 3. Therefore, the Court is unable to
find that the documents related to these individuals were subject to Rule 26, or otherwise
excludable de to any discovery misconduct.

Plaintiffs’ objection to certain declarants also fails. With respect to the eightysaplo
discussed in this Opinion, Jill Smith is the declarant who indicates that McNzBrjdé, Futch,

Curran and Milstein were not parta mass layoff Wayne Hansen is the declarant who
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provides information about Jacob’s departure, and Mark Burgard provides information about
Weist and WhelanJill Smithwasnamed in FMC’s Rule 26 disclosure, and was also deposed by
Plaintiffs. SeePl. Reply Ex. F (ECF Doc. No. 87); Pl. Mot. SummEx. P.

Thenames oBurgard andHansenwere notincluded in FMC’snitial Rule 26 disclosure.
SeePl. Reply Ex. F. However, FMC did indicate in that letter that in addition to those whose
names werdisted, persons having discoverable information included “[a]ll such other persons
whose identities are divulged in written discovery responses, subpoenas, depositions or
otherwise.” Id. With respect to its original Rule 26 obligations, the Court finds no misconduct
in omitting the names of Burgard and Hansen, for the same reason that documexitsarela
employees not part of the layoff did not hawde disclosed at that tim&urther, because their
names were later disclosed, Plaintiffs cannot shawthey were harmed by any omission.
Plaintiffs indicate that several declarations were from “employees of Detentarwere never
identified in discovery or Rule 26 disclosures .. ..” Pl. Sur-Reply at 11. It is unclear whic
declaration Plaintiffsnclude in this allegation, but they cannot claim to have never known about
Burgard or Hansen. In response to an interrogatory request seeking the naerg péeson
who was terminated from employment for any reason between December 1, 2008relnd. 5/
2010, and the names of the those involved in the decision making process for each, FMC
produced a table that included the names of Hansen and Burgard as the supervisors of some of
the terminated employeesout not ofany ofthe employees who were terminated due to “staff
reduction.” Pl. Reply Ex. G (ECF Doc. No. 87). This discovery disclosatisfied FMC’s Rule
26 obligation with respect to Hansen and Burgard. The Court thus finds that no baste exists
exclude the declarations of Smith, Hansen, or Burgard on account of alleged violations of the

rules governing discovery.
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Finally, even if the Counvere to refuse toonside=MC'’s declarations and
documentsas Plaintiffs argue, it is not clear that a dispute of material fact exists@s¢o
of these former employee®Vith respect to Jacob, McBride and Whelan, the only evidence
in the recordhat Plainiffs point to supporting theiclaim that these employees were part of
themass layoff is ADP records that show ttraty ceased working &MC on datedetween
December 2009 and March 2010. Showing that the employees stopped woRiQ iat
insufficient to show that they were part of a “reduction in force” by the grapld@he same
problem applies to the documents obtained from NJDA&tLthe summary judgment stage,
“mere allegatiorisare insufficient to survive, and that is all that Plaintiffs have produced
with respect to these individual§SeeAnderson, 477 U.S. at 248, 256. When the non-
moving party fails to maked'showing sufficient testablish the existence of an element
essential to that party’s case, and on which that party will bear the burden of pgrzof at
summary judgment must be granted. Celotex Corp., 477 U.S. atrBa&yuing that “these
employees’ terminations cannae excluded” due to the alleged discovery violations,
Plaintiffs fail to appreciate that they have the burden of proof at trial. PR&nly at 12. If
Plaintiffs can produce no more than allegations regarding certain emplthaesis nothing
to “exclude.” The ADP and NJDOlecords are insufficient to “establish the existence of”
an essential elemenhat these employees were actually laid off, regardibsdether
FMC'’s declarations and exhibiggse admissible. Similarlglaintiffs do not point to a shred
of evidencandicating that McNair was a futime employee, so the Court fails to see how
Plaintiff could make a sufficient showing of thhajuiredelement at trial.See29 U.S.C. §

2101(a)(3); N.J.S.A. 34:21-2t appearsindisputed and viledocumented by the exhibits
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that McNair was a patime employee, which is evidently why Plaintiffs resorted to claiming
that a Rule 26 violation took plaée.

Because the Court rejects Plaintiffs’ Rule 26 arguments with respect to the eigh
employees discussed in section III.B, and because Plaintiffs havdigtent material facts
in dispute that could show that these eight employees were part of a “mdSsamgefined
by the WARN Act and NJWARN Act, the Court must grant summary judgment to FMC.

D. Motion to Seal

Plaintiffs have moved to seakhibits K, M, N, P, Q, R and S, to their motion for
summary judgment. Plaintiffs argues that these docurtse“contain irrelevant personal
identifying information and highly confidential information about Plaintiffs andousrnon-
parties.” Pl. Mot. to Seal at 6. The personal information includes their Sociaitsecanbers,
home addresses, dates of birth, telephone numbers, and other confidential inforldation.
Plaintiffs also seek to seal exhibits bearing the same letters filed witlogpasition to
Defendants’ motion for sumany judgment® PI. Sec. Mot. to Seal at 6.h@two groups of
documentghat Plaintiffs seek to seal appear to be identical, although filed with two different
briefs

FMC has movedo sealExhibits A-1, A-2, and A-3 to the supplemental reply declaration

of Jill Smith!! Def. Mot. to Seal at IFMC indicates that these exhibitsrtain wage, salary,

81n its moving papers, Plaintiffs also point to the fact that McNair was list€dMC as one of 44 employees that it
admitted it laid off in a certification submitted with its earlier motion to disnBeePl. Mot. Summ. J. at 7.
However, for the reasons discussed in this Opinion, there is noaloi@ble dispute of fact as to whethecWair
was a fulitime employee. There is ample evidence that he workdeM@ parttime and thus is not subject to the
WARN Act. Further, even if McNair were not deducted from Plaintiffg’df 71 employees allegedly laid off,
Plaintiffs could not meet their burden of showing that at least 33 perctra bfount Laurel workforcevas laid

off.

® These exhibits are located on the Docket as entries 62, 63, and 64.

0 These exhibits are located on the Docket as entry 74, attachments 15, 17,298,283, 24, and 29.

I These exhibits are located on the Docket as entry 91.
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tax and other personal information fareey FMC employee in Mount Laurel as of November
13, 2009.1d. at 1-2. They indicate that disclosure would harm numerous employees who are not
involved in this lawsuit, and there is no public need for the documghtat 2.

After reviewing the materials that the parties seek to dealCourt finds that both parties
have met their burden of establishing that the exhibits should be beakaase they have
satisfied each element required by Rule 5.3(c)(2). In addition to describingtthre of the
materials, as discussed above, the parties have shown that a legitimageievast exists in
sealing the materials. The employees whose personal infomigtontained in these exhibits
have a cleainterestin not having their addresses, Social Security numbers, salaries, and other
personal information publicly disclosed. It is clear that due to the privacytakipas of these
individuals, especially those who are not parties, injury would result if they waate publicly
available Further, there is no less restrictive alternative available to protect aeyof these
employees and former employedsttle public interest is served by disclogithis information,
and irreparable harm to the Plaintiffs and mpamties would result if this information were freely
accessible to the publicdfhe parties have also shown that “good cause” exists, by making a
particularized showing that disclosure wsbaause “a clearly defined and serious injury to the
party seeking closure.” Pan38 F.3d at 786Accordingly, the strong presumption of public
access is overcome Witespect to these documents, and the Court will grant these motions to
seal.

V. CONCLUSION
BecauséPlaintiffs have not made a showing that would support a conclbgian

reasonable finder of fact theMC laid of 33 percenbr more of its fultime workforceat one
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location within the statutory period governed by the WARN Act or NRMAAct, FMC'’s
motion for summary judgment will BBRANTED, and Plaintiffs’ motion for summary
judgment will beDENIED. All motionsto seal will beGRANTED. An appropriate Order shall

enter.

Dated:12/10/2013 /s/ RokeB. Kugler
ROBERT B. KUGLER
UnitedStates District Judge
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