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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

OLUTOYIN A. ARAROMI, et al., : Hon. Joseph H. Rodriguez
Plaintiffs, : Civil Action No. 10-1048
V.
OPINION

MIDDLE TOWNSHIP POLICE DEPARTMENT, et al.,:
Defendants.

This matterns before the Court on motions of Defendant DetecRadert
Harkins [82] and Defendants Cape May County Regi@VHAT Team, Cape May
County, John Clemons, Joe Murphy, Luke Donahue, Ratl, Brian Harkins, Mark
Tomlin, Tom Hegarty, Pat Conte, and Ken Su[84] for summary judgment under
Federal Rule of Civil Procedure 36The Court has considered the submissions of the
parties and has decidédde motiors pursuant to Federal Rule of Civil Procedure 78(b).
For the reasons set forth below, both motionlélva granted

Jurisdiction

This case is a civil action over which the distmourt has original jurisdiction
based on a question “arising under the Constitytiaws, or treaties of the United
States.”See28 U.S.C. § 1331Plaintiff Olutoyin Araromiasserts a violation of her civil
rights pursuant to 42 U.S.C. 8§ 1983. With respged®laintiff's state law claims, this

Court has supplemental jurisdiction pursuant tdR8.C. § 1367(a).

11t appears that the following Defendants remaimha case andre not part of the
dispositive motios decided hereDiane Sorantino, individually and in her icftl
capacity as Chief of Police of the Cape May Coundjide@ DepartmentUnited States
Department of Justice Drug Enforcement AdministwatiandMichele Leonheart
individually and in her official capacitgs a DEA Administratar
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Background

Thismatter arises out of a police investigation at Bsplanade Suites Hotel
Resort in Wilwood, New Jersey. On February 29, 2008, Plailiéftoyin Araromi
checked into the hotel and was assign@diR206. At approximately 2:00 a.non
March 1, 2008, Plaintiff awoke whddefendants entered hbptel room pursuant to a
no knock warrant for a drug related investigatidkpparently, the Defendants had the
wrong hotel room. Nonetheless, Defendants alleg&diblently grabbed [Plaintfi out
of the bed, slammed her on the floor, handcuffed et on top of her, pointed guns at
her head and face and yelled at her.” (Third Amm®l., 1 6.)

In response to this incident, Plainté#hd her husbanfiled a twenty count
Complaint in thisCourt. The Complaint alleges “civil rights violatis,” “constitutional
rights violations,” conspiracy, assault and battemyentional infliction of emotional
distress, negligence, violations of the New JeiGieit Rights Act, and loss of
consortium.

Discovery in this matter has revealed the followdegailsaboutthe raid on
Plaintiff's hotel room which have not been disputeBeginning in November dt007,
Cape May County Prosecutor’s Office Narcotics TEskce was actively engaged in a
narcotics investigation involving the targ&tthur “Skinny Mari Hoyle. SeeEx. Ato
Behr Cert.Ex. E to Davenport Cert., Mar. 5, 2008 Inv. RptDet. Robert Harkns Jr.
During the month of February 2008, Hoyle had distitedcontrolled dangerous
substances the City of Wildwood on numerous occasior&eeEx. D to Behr Cert.EX.
B to Barrett Cert.Request for Tactical AssistancBetective Robert Harkins Jr.

employed by the Cape May County Prosecutor’s Offiestified that prior to February
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21,2008, “information was developed” that Hoylesaesing both Room 206 and Room
305 of the Esplanade Motel in Wildwood, New Jersegonduct drug related activities.
SeeEx. Cto Behr Cert., Harkins Dep., 1223.

Detective Omar Perez of the Cape May County Prase&uOffice opened a
search warrantsigned by a judge on February 21, 2008search the Esplanade Motel
for Hoyle and evidence of his druglatedactivities SeeEx. B to Behr Cert Ex. D to
Davenport Cert.Search WarrantThe search warrant authorized entnyhout first
knocking and announcing identity and purpoaed specified that had to be executed
within tendays of February 21, 200&eeEx. B to Behr Cert Ex. D to Davenport Cert.,
Search WarrantAt the time the warrant was obtaind®erez was the lead case agent.
SeeEx. Cto Behr Cert., Harkins Dep., 8:234.

On February 25, 2008, Harkins was conducting sllarece at the€Esplanade
Motel. SeeEx. Ato Behr Cert.Ex. E to Davenport Cert., Mar. 5, 2008 Inv. RptDat.
Robert Harkins Jr.Ex. C to Behr CertHarkins Dep.12:1421. While conducting the
surveillance, he observdtoyle arrive at the motel in a calseeEx. Ato Behr Cert.Ex.

E to Davenport Cert., Mar. 5, 2008 Inv. Rpt. of DRbbert Harkins JrHarkinsalso
observed a Wildwood City official conducting whaieared to be a routine fire
inspection of the propertySeeEx. Ato Behr Cert.Ex. E to Davenport Cert., Mar. 5,
2008 Inv. Rpt. of Det. Robert Harkins JEx. C to Behr CertHarkins Dep.]12:18-13:6.
Harkinstalked to the official, Inspector Brian Newho informed Harkins that he had

visitedRooms 205, 207, 303, and 305, which weceupied? SeeEx. AtoBehr Cert,

*Motel managemenihformed Neil that these four rooms were rented aoclpied,;
three were registered to females and the fourthniR865, was registered to a male
with an anticipated cheeut date of February 28SeeEx. Ato Behr Cert Ex. E to
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Ex. E to Davenport Cert., Mar. 5, 2008 Inv. RptDa&t. Robert Harkins JrEx. C to
Behr Cert.Harkins Dep.12:1822:20-24:2. Indeed, Ndireported that Room 305 was
occupied in that a large framed black male, umvan, with various tattoos was in the
room. SeeEx. Ato Behr Cert.Ex. E to Davenport Cert., Mar. 5, 2008 Inv. RptDat.
Robert Harkins Jr.Ex. C to Behr CertHarkins Dep.12:3-22:19. Harkins obtained a
color photgraph of Hoyle and Inspector Né&entified the individual he saw in Room
305 as Hoyle with facial hairSeeEx. Ato Behr Cert.Ex. E to Davenport Cert., Mar. 5,
2008 Inv. Rpt. of Det. Robert Harkins.;JJEx. C to Behr Cert., Harkins De@39:16.
Based on his experience, Harkibalieved thatheindividualencountered by Neil in
Room 305 was HoyleSeeEx. Ato Behr Cert., Ex. E to Davenport CeNar. 5, 2008
Inv. Rpt. of Det. Robert Harkins Jr.; Ex. C to Bebert., Harkins Dep., 12:28:24. Neil
also reported that he hasitedRoom 206 which was “unoccupigdbut also unkempt,
appearing recently used as of Februaryl®& “currently unoccupietl SeeEx. Ato
Behr Cert, Ex. E to Davenport Cert., Mar. 5, 2008 Inv. RptDat. Robert Harkins Jy.
Ex. Cto Behr CertEx. Cto Davenport Cert., Harkins Defi4:6-13; 19:4-22:10.

On February 26, 2008, Perez requested tacticaltassie for théFebruary 27,
2008- Approximately Unknown’execution of a warrant on Rooms 206 and 305 of the
Esplanade MotelSeeEx. D to Behr Cert., Ex. B to Barrett Cert., Requfes Tactical

Assistance.The SWAT Team membetbat provide such tactical assistaraece officers

Davenport Cert.Mar. 5,2008 Inv. Rpt. of Det. Robert Harkins Jr.

® Harkins testified that it was common practice ofigidealers to use one room to sleep
in and another room to keep drugs and/or moseywhile Neimay have characterized
Room 206 as “unoccupied,” Harkinssumed this was a room that Hoyle was not using
to sleep in but was using for drug related act@ddatiSeeEx. C to Behr Cert., Ex. Cto
Davenport Cert., Harkins Dep.024-21:3; 43:744:19;67:9-68:4.
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with different police departments and the sheriiéspartment who work under the
umbrella of the Cap®ay County Prosecutor’s OfficeSeeEx. E to Behr CertEx. D to
Barrett Cert.Super Dep., 33:8B4:1; Ex. G t0 Behr Cert., Clemons Dep., 89 The
Prosecutor’s Office utilized law enforcement offisdrom Narcotics Task Force, the
SWAT team and City of Wildwood Police DepartmentSeeEx. E to Behr CertEx. D to
Barrett Cert., Ex. B to Davenport CerSuyper Dep.7:20-8:3; 33:934:1; Ex. G t0 Behr
Cert., Clemons Dep., 8:29.

On February 29, 2008 eil contactedHarkins and informed him that he had
occasion to again contact the management of théaBape Motel in higapacity as Fire
Inspector; Neil asked Harkins whether he neededfallgw-up information.SeeEx. A
to Behr Cert.Ex. E to Davenport CertMar. 5, 2008 Inv. Rpt. of Det. Robert Harkins
Jr. In response to Harkinséquest, Nédiprovided photographs of the entayeas to
Rooms 206 and 3055eeEx. C to Behr Cert., Harkins Dep., 29%5. Neil also stated
that the motel’s registration cards lidtboth rooms as unoccupie&eeEx. C to Behr
Cert.,Harkins Dep., 31:22. When Nel questioned the manager about the man he had
encountered in Room 305, she revealed that he hadked out of hisoom the day
before, February 28 SeeEx. Ato Behr Cert.Ex. E to Davenport CertMar. 5, 2008
Inv. Rpt. of Det. Robert Harkins JiEx. C to Behr Cert.Harkins Dep.32:6-18. Finally,
Neil informed Harkins that a maintenance man rematrtked there were two black

males staying in Room(®%. SeeEx. Ato Behr Cert.Ex. E to Davenport Cert., Mar. 5,

*Harkins deemed this information not credible beeaHsyle had been under

surveillance from February 27 to February 29, and watermined to have traveled to

Virginia to New York City to Millville, New Jerseto Connecticut and back to New York

City, returning to the Esplanade Motel at approximately 1h pon February 29SeeEx.

Ato Behr Cert.Ex. E to Davenport Cert., Mar. 5, 2008 Inv. RptDa&dt. Robert Harkins
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2008 Inv. Rpt. of Det. Robert Harkins Jr.

Thesearchoperation was controlled bydutenantken Supermnfthe Cape May
County Prosecutor’s Office who, at the time, waslvarge of the Narcotics DivisiorGee
Ex. G to Behr Cert., Clemor3ep, 10:6-12; 11:19-21; Ex. E to Behr Cert., Ex. D to Barrett
Cert.,Super Dep., 12:116. SuperoversawheHoyle investigationseeEx. Cto Behr
Cert., Harkins Dep10:2411:24 Ex. E to Behr Cert., Ex. D to Barrett CeSyper Dep.,
13:2-13,and had received information from Harkins that Hoowlasutilizing Room 206
of the motel. SeeEx. E to Behr CertEx. D to Barrett CertEx. B to Davenport Cert.,
Super Dep., 15:17:5;22:21223:13. Supesummoned the SWAT team to execute the
warrantsseeEx. E to Behr Cert., Ex. D to Barrett CerEx. B to Davenport CertSuper
Dep., 6:17:19; that isthe exection of the warrant by the SWAT Teata search Room
206was based oSuper’'sauthorizationseeEx. E to Behr Cert., Ex. D to Barrett Cert.,
Ex. Bto Davenport CertSuper Dep., 8:45; 13:14 20, although Super was not a
member of the SWAT TeansegeEx. E to Behr Cert., Ex. D to Barrett Cert., Exd
Davenport Cert., Super Dep., 719.

On February 29, 2008, Sergeant John Clemons oW\icbvood Police
Department completed a warrant service plan as @fdris duties as SWAT team
commander.SeeEx. F to Behr Cert.Ex. C to Barrett CertWarrant Svc. Plan; Ex. G to
Behr Cert., Clemons Dep., 5-20; Ex. Eto Behr Cert.Ex. D to Barrett CertEx. Bto
Davenport Cert., Super Dep., 12-13:1. The deployment commander for the SWAT
Team that enteré Room 206 was Sergeahvseph Murphy of the Wildwood Police

Department.SeeEx. G to Behr Cert., Clemons Dep., 7138; Ex. Eto Behr Cert.Ex. D to

Jr.



Barrett Cert.Ex. B to Davenport CertSuper Dep.8:16-19.

Detective LandisndHarkinstook up surveillance positioreg approximately 10
p.m.on February 29, an@mained in the surveillance posit®while the search
warrant was executedseeEx. Ato Behr Cert., Ex. E to Davenport CeMar. 5, 2008
Inv. Rpt. of Det. Robert Harkins JiEx. C to Behr Cert., Harkins De88:4-39:18. At
approximately 11:15 p.m., Harkins observed a Blacde enter Room 3055eeEx. Cto
Behr Cert.Harkins Dep.39:16.

Thesearch warrant®r Rooms 206 and305 were executedimultaneously at
approximately 1:45 a.m. obaturdayMarch 1, 2008seeEx. Ato Behr Cert.Ex. E to
Davenport Cert., Mar. 5, 2008 Inv. Rpt. of Det. RobHarkins Jr.with both rooms
utilizing a six SWAT Team stack with the law enfengcent personnel lined up in a row in
executing the No Knock WarrangeeEx. G to Behr CertClemons Dep.17:9-25:24.
SeealsoEx. F to Behr CertEx. Cto Barrett CertWarrant Service Rin.

For Room 2060fficer Roger Lilloof theWildwood Crest Police Departmemias
point, first in ine. SeeEx. G to Behr CertClemons Dep.17:9-21. As Lillo entered
Room 206, he encountered a person lying on the bedestified that the person
appeared to be a bald “Black male, large fram®e®€Ex. | to Behr Cert.Ex. E to Barrett
Cert., Ex. G to Davenport Cert., Lillo Dep., 11:13:3. Lillo verbalized commands,
“Police, Search Warrant, Show me your handSeeEx. | to Behr Cert.Ex. E to Barrett
Cert., Ex. G to Davenport Cert., Lillo Dep., 11:28. Lillo testified that it was his
responsibility to cover the person in the bed witk weapon as two other officers
moved the person from the bealthe floor and handcuffed heBeeEx. | to Behr Cert.,

Ex. E to Barrett Cert., Ex. G to Davenport Cektllo Dep., 13:1822. Other officers,



however, recalled Lillo involved in handcuffing Riaiff. SeeEx. F to Barrett Cert.,
Donahue Dep., 25:18; Ex. | to Barrett Cert., Brian Harkins Dep., 237. In any event,
Plaintiff was forced to the ground and handcdff&ees Ex. | to Behr Cert., Ex. E to
Barrett Cert., Ex. G to Davenport Cert., Lillo Dep2:413:22.

Officer Tom Hegaty of the Cape MayountySheriffs Departmert was the
second person in the stadke was in charge of using the battering riantbreak down
the door SeeEx. G to Behr Cert., Clemons Def9:1820:14, Ex. G to Barrett Cert.,
Hegarty Dep., 20:&23. In his capacity ashe “breachef Hegarty entered the room bu
had no physical contact with Plaintiff and did moéke any obseationsof her. SeeEx.
G to Barrett Cert., Hegarty De20:521:8. To be clear, Lillo moved out of the way for
the ram to be used and Lillo then was the foSicer to enterRoom 206.SeeEx. G to
Behr Cert.Clemons Dep.]19:1823:3.

Officer Luke Damahueof the Wildwood Crest PolicBepartmentvas the second
to enter Room 206hedoes not recall how plaintiff got from the bed teetfloor, but
does recalassisting ilhandcuffingherand thermelpingher back onto the bedSeeEx.
F to Barrett Cert., Donahue Dep., 225:18.

Officer Brian Harkinsof theNorth Wildwood Policevas the third man in the
room. SeeEx. | to Barrett Cert., Brian Harkins Dej20:14-21:1. The officer has his
weapon drawn but not proted at the Riintiff. SeeEx. | to Barrett Cert., Brian Harkins
Dep., 22:615. He testified that he did not touch Plaintiffany capacitySeeEx. | to
Barrett Cert., Brian Harkins De®2:16-:23:7. As team leader for Room 20Blurphy
entered the room behimtherofficers. SeeEx. J to Barrett CertMurphyDep.,14:1

15:2. It was his recollection that Brian Harkins may hdgeabbed” Plaintiff and
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“assisted” her to the floor, “gently,” because asfishe did not comply with the verbal
commands.SeeEx. J to Barrett Cert., Murphy Dep., 1820:11.

Officer Mark Tomlinof theWildwood Crest Policevas the fourth man that
entered Room 206SeeEx. K to Barrett Cert., Ex. L to Davenport Certarilin Dep.,
10:8-15. Tomlin entered theoom, heard a woman’s voice, watched two officelescp
the subject on the groundnd then saw her being brought back onto theibhed
handcuffs.SeeEx. Kto Barrett Cert., Ex. L to Davenport Certgnilin Dep., 11:14
12:24. When the room was clear@dmlin exited toan outside balconyhe ha no
physical contact with thel&intiff. SeeEx. Kto Barrett Cert., Ex. L to Davenport Cert.,
Tomlin Dep., 11:1413:24.

Officer Patrick Conte of th®iddle TownshipPolicewas a member of the SWAT
Team, but did not enter Ron206 SeeEx. H to Barrett Cert., Ex. F to Davenport Cert.,
Conte Dep., 10:221. He was assigned rear guard duty andwach stayed outside the
room. SeekEx. H to Barrett Cert., Ex. F to Davenport Certon@e Dep.10:22-11:10.

Clemons, the tactical commander, was part of tlentéhat entered Room 305.
After securing Room 30%lemons heardomeone yellingrom the floor below.SeeEXx.
G to Behr Cert., Clemons Dep., 26:24:19. Clemons an8uperwentto Room 206,
encounteredPlaintiff crying and upset, and determined Plainéi&s not part of their
investigation.SeeEx. E to Behr Cert., Ex. D to Barrett Cert., ExdDavenport Cert.,
Super Dep., 10:111:14. Plaintiffs handcuffs were removed af@lemonsand Super
spoketo Plaintiff and inquired whether she needed medictdmtion, she declined and
they arranged for transport to another motteEx. E to Behr Cert., Ex. D to Barrett

Cert., Ex. Bto Davenport CerSuper Dep., 10:141:14.
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Hoyleand another man weie Room 305 andrrestedn possession of
controlled dangerous substanc&eeEx. Ato Behr Cert.Ex. E to Davenport Cert.,
Mar. 5, 2008 Inv. Rpt. of Det. Robert Harkins Jr.

Summary Judgment Standard

“‘Summary judgment is proper if there is no genuissie of material fact and if,
viewing the facts in the light most favorable to th@rmoving party, the moving party

is entitled to judgment as a matter of laviRéarson v. Component Tech. Corp., 247 F.3d

471,482 n.1(3d Cir. 2001) (citin@elotexCorp. v. Catrett477 U.S. 317, 322 (1986));

accordFed. R. Civ. P. 56 (a). The Court will enter suntgnjmdgment in favor of a
movant who shows that it is entitled to judgmentanatter of law, and supports the
showing that there is no genuine dispateto any material fact by “citing to particular
parts of materials in the record, including depiosis, documents, electronically stored
information, affidavits or declarations, stipulat®. . . admissions, interrogatory
answers, or other materials.e&. R. Civ. P. 56 (c)(1)(A).

An issue is “genuine” if supported by evidence stitat a reasonable jury could

return a verdict in the nonmoving party’s favgknderson v. Liberty Lobby, In¢c477

U.S. 242,248 (1986). Afactis “material” if, uadthegoverning substantive law, a
dispute about the fact might affect the outcoméhefsuit.1d. In determining whether
a genuine issue of material fact exists, the couust view the facts and all reasonable
inferences drawn from those facts in the lighost favorable to the nonmoving party.

Matsushita Elec. Indus. Co. v. Zenith Radio CoA¥5 U.S. 574, 587 (1986).

Initially, the moving party has the burden of denstmating the absence of a

genuine issue of material facCelotex Corp. v. Catretd77 U.S. 317, 323 (1986). Once
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the moving party has met this burden, the nonmopagy must identify, by affidavits
or otherwise, specific facts showing that thera genuine issue for triald.;

Maidenbaum v. Bally’s Park Place, In8.70 F. Supp. 1254, 1258 (D.N.J. 1994). Thus,to

withstand a properly supported motion for summamyjgment, the nonmoving party
must identify specific facts and affirmative evidenthat contradict those offered by the
moving party.Andersen 477 U.S. at 25&7. “Anonmoving party may not rest upon

mere allegations, general denials or . . . vagatestents ... .” Trap Rock Indus., Inc. v.

Local 825, Int1 Union of Operating Eng’rs, 982 .384, 890 (3d Cir. 1992) (quoting

Quiroga v. Habro, Inc, 934 F.2d 497,500 (3d Cir. 1991)). Indeed,

the plain language of Rule 56(c) mandates the eoftspgmmary

judgment, after adequate time for discovery andrupmtion, against a

party who fails to make a showing sufficient toadsish the gistence of an

element essential to that party’s case, and onlwthat party will bear the

burden of proof at trial.
Celotex 477 U.S. at 322. That is, the movant can supfiogtassertion that a fact cannot
be genuinely disputed by showing that ‘adverse party cannot produce admissible
evidence to support the [alleged dispute of] fadgted. R. Civ. P. 56(c)(1)(Bgccord
Fed. R. Civ. P. 56(c)(2).

In deciding the merits of a party’'s motion for suramng judgment, the court’s role

is not to evalute the evidence and decide the truth of the mahet to determine

whether there is a genuine issue for tridhderson v. Liberty Lobby, Inc477 U.S. 242,

249 (1986). Credibility determinations are theynee of the factfinderBig Apple

BMW, Inc. v. BMW of N. Am., Inc., 974 F.2d 1358, 1363 (3@.(992).
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Discussion

42 U.S.C. §1983

Plaintiff's Constitutional claims are governed biyld 42 U.S.C. § 1983, which
provides a civil remedy against any person who,arnablor of state law, deprives

another of rights protected by the United StatessTiwution. SeeCollins v. City of

Harker Heights503 U.S. 115, 120 (1992). Any analysis of 42 @.$ 1983 should begin

with the language of the statute:

Every person who, undecolor of any statute, ordinance, regulation,
custom, or usage, of any State or Territory or District of Columbia,
subjects, or causes to be subjected, any citizeheotUnited States or other
person within the jurisdiction thereof to the degtion d any rights,
privileges, or immunities secured by the Constatiand laws, shall be
liable to the party injured in an action at law,itsin equity, or other
proper proceeding for redress.

Seed42 U.S.C. 8§1983. Asthe above language makes,cE=tion 1983 is a remedial
statute designed to redress deprivations of rigetaired by the Constitution and its

subordinate federal lawsSeeBaker v. McCollan 443 U.S. 137, 145 n.3 (1979). By its

own words, therefore, Section 1983 “does notcreate substantive rightsKaucher v.

County of Bucks455 F.3d 418, 423 (3d Cir. 2006) (citiBaker,443 U.S. at 145, n.3).

To state a cognizable claim under Section 1983aampff must allege a
“deprivation of a constitutional right and that tbenstitutional deprivation was caused

by a person acting under the color of state laRtiillips v. County of Alleghen)515

F.3d224, 235 (3d Cir. 2008) (citingneipp v. Tedder95 F.3d 1199, 1204 (3d Cir.

1996)). Thus, a plaintiff must demonstrate twoegdgal elements to maintain a claim
under 8§ 1983: (1) that the plaintiff was deprivdddright or privileges secured by the

Constitution or the laws of the United States” g@3ithat plaintiff was deprived of her
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rights by a person acting under the color of stave Williams v. Borough of West

Chester, Pa891F.2d 458, 464 (3d Cir. 1989).

A similar analysis may be made regarding any claim undeNién\we Jersey Civil

Rights Act. SeeArmstrong v. ShermarNo. 09716 (AET), 2010 WL 2483911, *5 (D.N.J.

Jun. 4,2010) (“[T]he language of the New Jersegl Rights Act, like the language of
42 U.S.C. § 183, appears to grant a cause of action only todlpessons whose rights
have been personally violated.”).

Municipal Liability

A municipality is not liable under 42 U.S.C. § 1988 a respondeat superior

theory. Monell v. Dept. Soc. Servs. of New Yar&36 U.S. 658, 691 (1978). However, a

government entity may be liable for its agent’s ae8 upon a demonstration that a
policy or custom of the municipality caused, or veasnoving force” behind, the alleged

violation of Plaintff's rights. Kentucky v. Graham473 U.S. 159, 166 (1985) (quoting

Polk County v. Dodson, 454 U.S. 312, 326 (198RBpck v. City of Pittsburgh89 F.3d

966, 971 (3d Cir. 1996). Thus, in order to prewagainst the government entity, “[a]
plaintiff mustidentify the challenged policy, attribute it to thiey itself, and show a
causal link between execution of the policy anditljery suffered.’Losch v.
Parkesburg736 F.2d 903, 910 (3d Cir. 1984). Further, armgif must show that the
municipalityacted with “deliberate indifference” to the knowaligy or custom.Canton
v. Harris 489 U.S. 378, 388 (1989). “Ashowing of simpleewen heightened

negligence will not suffice.’Board of County Comm’s of Bryan County, OKl. v.d8vn,

520 U.S. at 397407 (1997).

Further, heUnited States Supreme Court has held that “neigh8tate nor its
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officials acting under their official capacitieseapersons’under § 1983 Will v.

Michigan Dep' of State Policet91 U.S. 58, 71 (1989)As such, an employee of the state

named as a defendant in a civil rights action maybld liable only if that person has
personal involvement in the alleged wrongs andiisdsin their personal capacit$ee
Hafer v. Melg 502U.S. 21, 31 (1991) (“state officials, sued in thi@idividual capacities,
are persons’within the meaning of § 1983").

Qualified Immunity

The doctrine of qualified immunity provides thaofgernment officials
performing discretionary functions . . . are sheddrom liability for civil damages

insofar as their conduct does not violate cleaslyablished statutory or constitutional

rights of which a reasonable person should havesnd Harlow v. Fitzgerald, 457 U.S.
800, 818 (182). Thus, government officials are immune fromt smitheir individual
capacities unless, “taken in the light most favdealb the party asserting the injury, . ..
the facts alleged show the officer’'s conduct vietht constitutional right” and “threght

was clearly established” at the time of the ob@etible conduct. Saucier v. KaB33

U.S. 194,201 (2001). Courts may exercise disorein deciding which of the two
prongs of the qualified immunity analysis shoulddmlressed first in lightfahe

circumstances in the particular case at hand. $beav. Callahan555 U.S. 223, 236

(2009).

This doctrine “balances two important interestie need to hold public officials
accountable when they exercise power irresponsibly the need to shietafficials from
harassment, distraction, and liability when theyfpen their duties reasonably” and it

“applies regardless of whether the government iaffgcerror is a mistake of law, a
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mistake of fact, or a mistake based on mixed qoestof law and factld. (internal
guotation omitted) Properly applied, qualified immunityprotectsall but the plainly

incompetent or thoseho knowingly violate the law. Ashcroft v. &-Kidd, 131 SCt.

2074, 2085 (2011)quotingMalley v. Briggs 475 U.S. 335341 (1986).

For a right to be clearly established, “[t]he comts of the right must be
sufficiently clear that a reasonable official wowldderstand that what he is doing

violates that right."Saucier v. Katz533 U.S. 194, 202001) (quotingAnderson v.

Creighton 483 U.S. 635, 640 (1987)). That is, “[t]he relevasispositive inquiry in
determining whether a right is clearly established@hether it would be clear to a
reasonable officer that his conduct was unlawfulhe situation he confronted.”

Couden vDuffy, 446 F.3d 483, 492 (2006). “If the officer’s mage as to what the law

requires is reasonable,” the officer is entitledqtmlified immunity. Couden 446 F.3d

at 492 (internal citations omitted). Further, flgffficers of reasonable competence

could disagree on th[e] issue, immunity should éeognized.”Malley v. Briggs 475

U.S. 335, 341 (1986)See als®Brosseau v. Hauge®43 U.S. 194, 198 (2004) (The
general touchstone is whether the conduct of tiieiafwas reasonable at the time it
occurred.). Finally, because qualified immunitwais affirmative defense, the burden of

proving its applicability rests with the defendar@eeBeersCapital v. Whetzel256

F.3d 120, 142, n.15 (3d Cir. 2001).

Fourth Amendment5

The Fourth Amendment provides:

® Plaintiff has not opposed the motion for summanygment as to any alleged Fifth
Amendment violation; similarly, Plaintiff has nopposed summary judgment on claims
of violation of her substantive due process anddqual protection rights.
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The right of the people to be secure in their passdhouses, papers and

effects, against unreasonable searches and seizlrall,not be violated,

and no Warrants shall issue, but upon probableeasispported by Oath

or affrmation, and particularly describing the platte be searched, and

persons or things to be seized.

Regarding a search[o]f prime importance in assessing the intrusion s fdct
that the police had obtained a warrant to searleh ftotel room] for contraband. A
neutral and detached magistrate had found probehlse to believe that the law was
being violated in that [hotpand had authorized a substantial invasion ofghigacy of

the persons who resided theréichigan v. Summers452 U.S. 692, 70(1981). “[The

execution of a warrant to search for narcoticsksna of transaction that may give rise
to sudden violence or frantic efforts to conceatlestroy evidenceThe risk of harm to
both the police antheoccupants isninimized if the officers routinely exercise
unquestioned command of the situatiohd. at 70203. The Supreme Court explicitly
has heldthat awarrant to search for contraband founded on probaalise implicitly
carries with it the limited authority to detain tbecupants of the premises while a
proper search is conductédd. at 705. Further, ilnherent inSummersauthorization

to detain an occupant of the place to be searchéde authority to use reasonable force

to effectuate the detentionMuehler v. Mena544 U.S. 93, 9899 (2005).As part of

the search, “[p]olice may use firearms and handcasfpart of a permissible detention
when they reasonably believe it is necessary feirtbafety angrotection.” United

States v. Bennet829F.3d 769, 774 (10th Cir. 2003geealsoMuehler, 544 U.Sat 99

(concluding that the2to 3-hour detention in handcuffs of an occupant of tidrass

on a search warramtho was not suspected of any wrongdowas reasonable because
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such a “marginal intrusion” did not outweigh thevgonment’s continuing safety

interests) Torres v. United State200 F.3d 179 (3d Cir. 1999linding it lawful that,in

executing warranto search for narcoticagentsentered premisesith guns drawrand
pointed at the occupants).

A Fourth Amendment exces&force claim calls for an evaluation of whether
police officers’actions are objectively reasonainldéight of the facts and circumstances

confronting him._Graham v. Connet90 U.S. 386, 397 (1989). While the question of

reasonableness is objective, the court may conslieseverity of the crime at issue,
whether the suspect poses an immediate threatetsdfety of the officers or others, and
whether the suspect is actly resisting arrest or attempting to evade artmsflight.

Id. In a claim for excessive force, “the central questi® wWhether force was applied in a
good faith effort to maintain or restore discipljro# maliciously and sadistically to

cause han.” Brooks v. Kyler, 204 F.3d 102, 106 (3d Cir. 200Qu6ting Hudson v.

McMillian, 503 U.S. 1, 7 (1992)).
Furthermore, appropriate attention should be giterthe circumstances of the
police action, which are often tense, uncertaimd aapidly evolvng.” Groman v.

Township of Manalapam7 F.3d 628, 634 (3d Cir. 1995) (quotiGgaham 490 U.S. at

396). SeealsoGraham 490 U.S. at 396 (“Not every push or shove, e¥enmay later

seem unnecessary,” violates the constitution.).
Analysis

In this ase Plaintiff has failed to show thdeach Governmenbfficial defendant,
through the official's own individual actions, haislated the Constitution.'See

Ashcroft v. Igbal 556 U.S. 662, 676 (2009Rlaintiff's opposition to the instant motion
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for summary judgment makes no mention of the peasorwvolvement oflohn
Clemons, Joe Murphy, Luke Donahue, Roger LilloadrHarkins, Mark Tomlin, Tom
Hegarty, or Pat Conte that could be construed alstve of her constitutional rights.
Although Plantiff states that Murphy was the “head of the SWMBm” on the day at
issue, andheDefendants have acknowledged the parts they playedecuting the
search warrant on Plaintiff's hotel roomlaintiff points to no record evidence that the
actions ofthese Defendants waot objectively reasonable in light of the factsc
circumstances confronting thenThe brief detention of Plaintiff by members of the
SWAT team even their use of handcuffs on Plain&fid the fact that weapons were
drawnduring the execution of the search warradbes not amount to a Fourth
Amendment violation.

Plaintiff argues thaDefendants Harkins and Supwere directly and personally
responsible for th raid on Room 206, which thefiguld have know was in error
because Hoyle had checked out four days priostally, Plaintiff does not attack the
validity of the arrest warrant. Rather, Plaintfigues that the warrant was “stale,” so
entry into her hotel room was recklesehe warrant was execudevithin the time frame

set forth on its face, so this argument is unangiliSeeUnited States v. Bedford19

F.2d 650 (3d Cir. 1975finding that a warrant that authorized a searfonthwith” was
validly executed eight days after issuancAs Harkins explained:

[O]ur Title 11l investigation allowed us like | said earlier, allowed
us opportunity to track Mr. Hoyle’s activities, ardust prior to this
search warrant, and as-as a goal, as a goal of a Title Ill investigation,
the goal would b to catch MrHoyle with narcotics product or proceeds;
and based on our information at that time, we lveliehe was traveling
from parts down south, Georgia, and we know thatrheeled through
New York City, and we know from the investigatiomat hewas supplied
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with cocaine and other narcotics through the Wagtan Heights section

of New York City.

So with his return to Wildwood on that evening, need high
expectations that he would be in possession ohaiderable amount of
narcotics to be sold on the streets of Wildwood] &mat’s really our main
mission, to seize that.

Ex. Cto Behr Cert., Ex. Cto Davenport Cert., HaskDep.56:521.

As to the argument that because Plaintiff waa imotel room, as opposed to a
residential apartmentcommon knowledge” indicates that rooms are turogdr, so a
ten-day window to execute the search was unreasonBEetiff cites no law to
establishsuch antheoryand the Court has found nonAs such, Harkins and Super
could not haveviolated aclearly establishe@donstitutional rightand they are entitled to

qgualified immunity.

As outlined above, a municipality is not liable lexdt2 U.S.C. § 1983 on a

respondeat superior theory. Monell v. Dept. Soc. Servs. of New Yqr&36 U.S. 658, 691
(1978). Additionally, Plaintiff has failed to prove the existence of affycial policies or
customs that may have caused a constitutionaltradan this case See, e.q.

McTernan v. City of York, Pa564 F.3d 636 (3d Cir. 2009) (“[A plaintifff musdentify a

custom or policy, and specify what exactly thattouns or policy was.”).“In limited
circumstances, a local government’s decision ndtam certain employees about their
legal duty to avoid violating citizens’rights maige to the level of an official
government policy for purposes of 8§ 1983.” Conmickhompson+-—-U.S.——, 131 S.Ct.
1359 011). However, a plaintiff cannot seek to hold a munidifydiable for damages

where the officer has inflicted no constitutionalrim. Acumed LLC v. Advanced

Surgical Servs., In¢561 F.3d 199, 217 n.12 (3d Cir. 2009) (citi@igy of Los Angeles v.
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Heller, 475 U.S. 796, 799 (1986)Even if the officersactions were unconstitutional,
this single incident likely would not demonstrataeed for training so obvious as to
give rise to a failure to train claim under 8 1983 eConnick 131 S.Ct. at 1360 (stiatgy
that “singleincident liability” applies only in “narrow range oircumstances” where
“‘unconstitutional consequences of failing to traould be so patently obvious that a city
could be liable under § 1983 without proof of af@rasting pattern ofielations”
(quotations and citations omittgd As such, summary judgment is granted a€ape
May County.

A county prosecutor’s office is not a separate rttiat can be sued under 81983,

Briggs v. Moore, 251 Fed. Appx. 77, 73d Cir. 2007), and a sheriff's office cannot be

sued in conjunction with the county it serves, hesmit is not an entity separate from

the county, but rather is merely an arm of the dguclLaughlin v. County of

Gloucester2008 WL 700125, *2 (D.N.22008) (citations omittedseealso

Bonenberger v. Plymouth Twp., 132 F.3d 20, 25 (8d 1®397) (holding police

department and municipality same for 8 198&Jams v. City of CamdeM61 F. Supp.

2d 263, 266 (D.N.J. 2006) (holding police departitsecanno be sued in conjunction
with municipalities because police departmentsadministrative arms of
municipalities, not separate entities); N.J. Shain. 8§ 40A:14118 (municipal police
department is “an executive and enforcement fumcabmunicipal govenment”). It
follows that the Cape May County Regional SWAT Tesmot amenable to suit on its
own, and summary judgment will be granted as td grity.

A plaintiff must establish the following for suchcause of actiod2 U.S.C. §

1985(3) (1) Aconspiracy; (2) for the purpose of deprwgjreither directly or indirectly,

20



any person or class of persons of the equal prmectf the laws, or of equal privileges
and immunities under the laws; and (3) act in ferdnce of the conspiracy; a4l
whereby a person is injured in his person or proyper deprived of any right or

privilege of a citizen of the United StateBarber v. City of Patersod40 F.3d 131, 134

(3d Cir. 2006) (quotindgnited Brotherhood of Carpenters & Jointers v. $c663 U.S.

825, 82829 (1983)).“It is well established that § 1985(3) does notlitseeate any
substantive rights; rather, it serves only as actetor vindicating federal rights and

privileges which have been defined elsewheig.own v. Philip Moris Inc., 250 F.3d

789, 805 (3d Cir. 2001)A “meeting of the mind'sis required for aivil rights

conspiracy cause of actiorgtarzell v. City of Philadelphij&33 F.3d 183, 205 (3d Cir.

2008). There is no evidence in the record of any “combiomtiagreement, or
understanding among all or between any of the d#dens to plot, plan or conspire to
carry out the alleged chain of events in order @prve plaintiff of a federally protected

right.” Fioriglio v. City of Atlantic City, 996 F. Supp. 379, 385 (D.N.J. 1998). Nor is

there any evidence of an agreement among the Dafetsdo employ excessive force on
Plaintiff or target her because of her ra@immary judgment will be granted as to any
claim brought pursuant 42 U.S.C. § 1985.

42 U.S.C. 81986 does not create an independent cause of acgotnon 1986
creates a cause of action against thoseifngknowlalge that anyf the wrongs
conspired to be done, and mentioned in section 1¥8bistitle, areabout to be
committed, and having power to prevent or aid iey@nting thecommission of the
same, neglects or refusesteado, if such wrongful act beommitted[.]” 42 U.S.C. §

1986. Without a viable Section985 claim, a Section 1986 claim cannot\sue. See
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Lee-Patterson v. N.J. Transit Bus Operations, Inc., B53upp. 1391, 1403 (D.N.J. 1997)

(citing Black v. Bayer 672 F.2d 309, 3123, n.4 (1982)) .Moreover, the statute of

limitations for 42 U.S.C. § 1986 claims is one ya#éer the claim haaccrued SeeCito

v. Bridgewater Township Pol. Dept., 892 F.2d 23,(28 Cir.1989). Because Plaintif§ §

1985claim is without merit and because plaintiff faile@lbring his claim within one
year of the alleged incidepdummary judgment will be ranted dwer § 1986 claim

Under 28 U.S.C. 8§ 1367(c), “district courts may ldexto exercise supplemental
jurisdiction” over a state law claim if “the distticourt has dismissed all claims over
which it has original jurisdiedbn.” 28 U.S.C. § 1367(c)Becausahe Court has dismissed
all of Plaintiff's federal constitutional claimt&)e Courtwill decline to exercise
supplemental jurisdiction over Plaintgfassault and battery, intentional infliction of
emotonal distressnegligenceNew Jersey Civil Rights A¢tand lack of consortium
claims.

Conclusion
For the reasons set fortltere, summary judgment is granted on the entiréty o

Plaintiff's Complaint. An appropriate Order wilelfiled.

Dated: March 31, 2014 /s/ Joseph H. Rodriquez
JOSEPH H. RODRIGUEZ
U.Ss.D.J.
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