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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY
CAMDEN VICINAGE

EDWARD L. REID, JR.,
Plaintiff, : Civil No. 10-6246(RBK/JS)
V. . OPINION
CNA INSURANCE COMPANY,
JOHN/JANE DOES (1-10), and ABC
CORPORATIONS1-10),

Defendants.

KUGLER, United State®istrict Judge:

This matter arises out of an underinsumeatorist (“UIM”) insurance dispute between
Edward L. Reid (“Plaintiff”) and Transptation Insurance Company (“Defendant”). The
Superior Court of New Jersey has previouslgriahe facts underlying this dispute in CNA Ins.
Co. v. Reid 2007 WL 4118913 (N.J. Super. App. Div. 200PJaintiff now brings a bad faith
claim against Defendant, alleging that Defendangaged in bad faith litigation to avoid or
postpone an ultimate finding of lidity on the merits in Plaintiff's favor. Presently before the
Court is the Defendant’s motion for summauggment on the grounds that this matter is res
judicata. Defendant alsoawes to dismiss on the groundathin allegingnegligent and

fraudulent misrepresentation, Plaintiff has failedtate a claim for which lief may be granted.
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The Court grants Defendant’s motion for sumyrjadgment, holding that this matter is res
judicata. Therefore, hCourt declines to address Defemtamotion to dismiss Plaintiff's
claims for negligent and fraudulent misrepresgmta Also, finding that Plaintiff has failed to
bring forth evidence that other fictitious defendamiay have been involved in the instant matter,
the Court dismisses the other ficiits defendants from this case.
BACKGROUND

This case, currently before the court owedsity jurisdiction pusuant to 28 U.S.C. §
1332, arises out of a seven-year history of litagabetween Plaintiffed Defendant. Plaintiff
was previously employed by “Lawn Doctor” and was involved in a serious automobile accident
caused by the negligence of Diane Eline (“Tortfegsdpl. br. at 9. At the time of the accident,
Plaintiff's employer was covered under a “Biess Auto” insurance contract issued by
Defendant._ldat 9-10. On May 24, 2000, Plaintiff na¢ifl Defendant that Plaintiff had a
potential UIM claim against Defendant. I@laintiff also requded that Defendant allow
Plaintiff to settle a claim against Tortfeasdth Tortfeasor’s inster $100,000 (the amount of
Tortfeasor’s insurance policy limits). IdDefendant opted insteadpay Tortfeasor’s insurance
policy limit of $100,000 in exchange for an assignnarRlaintiff’'s subrogation rights. See id.

Defendant and Plaintiff were subsequemntlyalved in litigation aso the scope of the
subrogation agreement. Iéollowing a hearing, the Superior Court of New Jersey adjudged
that the subrogation agreement was limited tossigament of Plaintiff's ghts as to Tortfeasor
and Tortfeasor’s spouse only. I&ince the subrogation agreement was adjudged to be so
limited, Defendant and Plaintiff wesibsequently involved inlang history of litigation from
May 2000 until December 2008 regarding Defendant’s UWlldility to Plaintiff. This history of

litigation involved “a patten of continuous, vexatious litigat” tactics that Plaintiff alleges



Defendant employed in bad faithparposely delay Plaiift's claim against Defendant. See id.
at 6-7. In September 2008, Plaintiff ultimatslycceeded in the UIM action against Defendant,
securing a judgment “in the amount of $850,000, phesjudgment interest in the amount of
$186,650.56, totaling $1,036,650.56.” &i.6. Defendant paid th@dgment in full in December
2008. _Id.

The following is a list of the “continuous, xa&tious” litigation tactics that Plaintiff

alleges Defendant employed in bad faith idesrto deny Plaintiff his rightful relief:

1) Defendant filed a declaratory judgmentiaetseeking to invoke its policy “step-
down” clause, which would have lowér®efendant’s policy limits to $100,000, the
amount of Tortfeasor’s policy. The SumerCourt denied Defendant’s complaint,
finding that the step-down claus&as not applicable. See @t 10

2) Defendant filed an appeal with Super@@ourt of New JerseyAppellate Division,
which affirmed the Law Division opinion. See a&t.10 (citing CNA v. ReidDocket
No. A-1816-02T5 (N.J. Super. Ct. App. Div. 2004)).

3) When Plaintiff filed an emergent apgiion to compel UlMarbitration between
Plaintiff and Defendant, Defelant initially consentetb arbitration, which was
scheduled to commence in April 2005. waver, after consenting to arbitration,
Defendant filed a motion to vacate thaperior Court’s arbitration order and
demanded a trial in the Superior Court. Béér. at 11-12.

4) Following Defendant’s request for an ordecating the arbitratin order, Defendant

withdrew its request and eaed to reschedule the UlMbitration for October 2005.

See idat 12.



5) Defendant filed a motion to vacate theler scheduling the aitbation for October
2005 and to dismiss Plaintiffapplication for UIM benefitsasserting that Plaitniff
was disqualified from UIM benefits becsiPlaintiff failed to investigate the
potential liability of potential antributory tortfeasors. See it 12. The court
denied Defendant’s motion, noting thatf®edant would have ample opportunity in
the arbitration process to present te #bitrators the issue of any potential
contributory tortfeasors. See i@t 13.

6) Defendant filed a motion for reconsideaatiof the Superior Court’s order denying
Defendant’s motion to vacate the arbitwatorder. The Superior Court denied
Defendant’s motion for reconsideration. See id.

7) Defendant appealed to the Superior Golippellate Division, the Law Division’s
orders denying Defendant’s motion to vactte arbitration order and Defendant’s
motion for reconsideration of the same ard€he Appellate Division affirmed both
orders of the Law Division, thus conilieg UIM arbitration and concluding that

Defendant was equitably estopped from refusing arbitration. Seate7dd13-14

(citing CNA v. Reid 2007 WL 4118913 (N.J. Super..@{pp. Div. 2007) (noting that
the Appellate Division concluded that Deéiant’s conduct in the litigation of the
UIM case constituted the kind of “obstruats that unreasonably delay the payment
of benefits that UIM coverageas intended to provide”)).
The UIM litigation between Plaintiff and Defenttadook place over a period of seven years,
concluding on September 3, 2008. Seaidl0-14. Plaintiff ultimately prevailed on all of his
claims and was awarded an arbitration judgment in the amount of $1,036,650.56, which

Defendant subsequently paid in full. Seeaid14.



Plaintiff filed his Complaint against Bendant in this matter on December 2, 2010,
alleging bad faith failure to negotiate a settlembadt faith denial of UIMbenefits to Plaintiff,
and bad faith continuation of vexatious lgtgon. Defendants filed a motion for summary
judgment on May 27, 2011. All partibave filed responsive briefs.
l. STANDARD

Summary judgment is appropriate where the court is sati$fat “there is no genuine
issue as to any material factchthat the movant is entitled jjcdgment as a matter of law.” Fed.
R. Civ. P. 56(c). A genuine issue of material f2dsts “if the evidence is such that a reasonable

jury could return a verdict for the nowing party.” _Anderson v. Liberty Lobby, In&77 U.S.

242, 248 (1986). “In considering a motion for summjadgment, a district court may not make
credibility determinations or engage in amgighing of the evidence; instead, the non-moving
party’s evidence ‘is to be believed and all juskfeainferences are to be drawn in his favor.”

Marino v. Indus. Crating Cp358 F.3d 241, 247 (3d Cir. 2004) (quoting Andergity U.S. at

255).
“[T]he party moving for summary judgmeunnder Fed.R.Civ.P. 56(bears the burden of

demonstrating the absence of any genuine issuagaterial fact.”_Aman v. Cort Furniture

Rental Corp.85 F.3d 1074, 1080 (3d Cir. 1996). The movwagty may satisfy its burden either
by “produc[ing] evidence showing the absenca gknuine issue of material fact” or by

showing’ — that is, pointing outo the district court — that theis an absence of evidence to

support the nonmoving party’s cdsé€elotex Corp. v. Catretd77 U.S. 317, 325 (1986). If the

moving party satisfies its burden, the nonmovingypaust respond by “siing] out specific
facts showing a genuine issue for trial.” FedCR.. P. 56(e)(2). “Ithe opposing party does not

so respond, summary judgment should, if appederibe entered agairibat party.” _1d.



. DISCUSSION

Defendant chiefly argues that the Pldfigticlaims are barred by the doctrine of res
judicata because of the prior litigation_in CNA v. Reldef. br. at 1-2.Plaintiff unsurprisingly
counters that this suit is nptecluded, arguing that Plaiffitvas not aware of Plaintiff's
potential cause of action for bad faith until Ptaimeceived an arbitration award in September
2008. PL. br. at 19. The Court agsewith Defendant that Plaiffts bad faith claim is barred by
res judicata because Plaintifftersively litigated his UIM claim in the above described action
and had numerous opportunities ¢alize that Plaintiff may havead a potential cause of action
for bad faith.

“The preclusive effect of a judgment isfiked by claim preclusin and issue preclusion,
which are collectively referred &s ‘res judicata.’Under the doctrine of claim preclusion, a
final judgment forecloses ‘suca#ge litigation of the very same claim, whether or not

relitigation of the claim raises the same issues as the earlier suit.” New Hampshire v. Maine

532 U.S. 742, 748 (2001). Issue preclusion, in contbass “successive litigation of an issue of
fact or law actually litigated and resolvedairvalid court determination essential to the prior

judgment,’ even if the issue recurstire context of a different claim.”_lat 748-749; se&aylor

v. Sturgell128 S.Ct. 2161, 2171 (2008); see adlen v. McCurry, 449 U.S. 90, 94 (1980)
(“Under res judicata, a final judgmt on the merits of an actipnecludes the ptes or their

privies from relitigating issues that wereamuld have been raised in that actioh”).

! Even where no party to a case raisesgugicata defense, a district court may spantedismiss a claim on res
judicata grounds where “a court is ortine that it has previously decided the issue presented . . .. This result is
fully consistent with the policies underlying res judicata: itas based solely on the defendant’s interest in avoiding
the burdens of twice defending a suit, but is also based on the avoidance of unnecessary jsiicial\vizona v.
Californig 530 U.S. 392, 412 (2000) (citation and internal quotation marks omitted).



Claim preclusion bars a subsequent suit whegee has been “(B final judgment on the
merits in a prior suit involving (2) the same claim and (3) the same parties or their privies.”

Equal Employment Opportunity Comm’n v. United States Steel C®2d. F.2d 489, 493 (3d Cir.

1990); sedclkadrawy v. Vanguard Group, In&84 F. 3d 169, 172 (3d Cir. 2009). These

elements will be addressed in turn.

The Court first notes thatdlparties do not dispute—norutd they—whether there has
been a final judgment on the merits involving the same claim.PEée. at 19 (arguing res
judicata does not apply to Piif because Plaintiff's claimvas inchoate and unripe until the
arbitration award was entered in September 2008not because the juehgnt was not final on
the merits and involving the same claim). Pher suit ended with aarbitration award, after
which Plaintiff notes that the Superior Courtexad a “final judgmeritagainst the Defendant,
and Defendant satisfied the judgment. ddl4. Plaintiff also does nobntest that the prior suit
involved the same exact factual predidag@dind Plaintiffs’ carent claims._ldat 15. Finally,
there is no question that both parties in this emsadentical to the priditigation. All three
elements of res judicata are therefore established.

Furthermore, both parties agree that Nemselgs Entire Controversy Doctrine (“ECD”),
R. 4:30A of New Jersey Rules ofyilliProcedure, applies to this @asPursuant to the Full Faith
and Credit Act, 28 U.S.C. § 1783, a federal court rgiv& “the same preclusive effect to a state
court judgment as another court of that Stadeld give.” The ECD mcludes litigation of “all
aspects of a controversy thaight have been thus litigated and determined.” Mori v. Hartz

Mountain Development Corp472 A.2d 150, 155 (N.J. Super. Ct. App. Div. 1983). “The entire

controversy doctrine requires thssertion of all claims arisirfgpm a single controversy in a

single action at the risk of beipgecluded from asserting them iretfuture.” In re Estate of



Gabrellian 859 A.2d 700, 707 (N.J. Super. Ct. App. Div. 2004) (citing:ROA; Prevratil v.
Mohr, 678 A.2d 243, 248 (N.J. 1996) (“At a minimuatl, parties to a stishould assert all

affirmative claims . . . arising out of the unde@ng controversy.”); Paramount Aviation Corp. v.

Aqgustg 178 F.3d 132, 137 (3d Cir. 1999), cert. den&zB U.S. 878 (1999) (“[A] party cannot
withhold part of a controversy for separate létegation even when the withheld component is
a separate and independentbggizable cause of action.”Y.he policy behind the ECD is to
“encourage comprehensive and conclusive litayateterminations, to avoid fragmentation of
litigation, and to promote party fairnegsdgudicial economy and efficiency.” R:30A.

Despite Plaintiff's inability tacontest that all three traditiodnelements of res judicata are
met in the instant case, Plaintiff argues tlmatrts do not apply the ECD if to do so would be
unfair in the totality of the circumstances and would not promote any of the objectives of the

ECD. See&-Land v. Landis Sewerag800 A.2d 861, 868 (N.J. 2002) (citing Sylvia Pressler,

Current N.J. Rulesomments 1 & 2 oR. 4:30A (2002)). In particalr, Plaintiff argues that the

ECD should not apply because the mattes waknown or unripe until the date that the
arbitration award was announced in September 2808&r. at 19. The issues before the Court
then are fourfold: 1) whether Plaintiff was awafe cause of action in New Jersey for bad faith
failure to negotiate in UIM litigation, 2) whethPlaintiff's claim for ba faith would have been
ripe in the prior CNA v. ReitIM litigation; and 3) whetheapplication of the ECD in the
instant case would be unfao Plaintiff; and 4) whether appétion of the ECD in the instant

case would fail to promote éfobjectives of the ECD.



A. Plaintiff's Awareness of a Cause of Aiton in New Jersey for Bad Faith in
UIM Litigation
Plaintiff notes in his brief that “[tjh&lew Jersey Supreme G has recognized and
defined a cause of action for an insurance cayigebad faith failure to pay a valid insurance

claim.” 1d. at 16 (citing Pickett v. Lloyd)s621 A.2d 445 (1993)). Plaifftfurther notes that this

bad faith claim against insurers has been rezegnby New Jersey courts in the context of UIM

litigation. PI. br. at 16 (citing Miglicio v. HCM Claims Cor72 A.2d 266 (N.J. Super. Ct.

1995)). In particular, Plaintiff notes that Miglicieeld that an insurer could be liable for both
compensatory and punitive damages if the insacezd intentionally in delaying the payment of
a UIM claim. Seél. br. at 16 (citing Miglicip672 A.2d at 274 (1995f).Therefore, the Court
finds that at the time of the prior UIM litigatid?laintiff was aware, or should have been aware,
of a cause of action in New Jerdey bad faith in UIM litigation.

Defendant primarily relies ofiaddei v. State Farm Indem. C2010 WL 183900 (N.J.

Super. Ct. App. Div. 2010), for the proposition thauamsured motorist claimant is precluded
from bringing a claim for bad faith where the olaint had already litigated a claim for uninsured
motorist benefits in an earlier proceeding. Beé’s br. at 16. In Taddeihe Plaintiff was

injured in a car accident and subsequently brbaghuninsured motorist claim against his own
insurance company. ldt *1. Because the insurance company rejected a court-ordered
arbitration hearing, the p#&s went to trial._ldat *2. Only at trial did the claimant attempt to
raise a bad faith claim against his insurer. Hmvethe court declineth hear the claimant’s

bad faith claim because the issue had “not lsgerarely presented to the [c]ourt.” Id.

! The Court notes that pursuant to New Jersey Court R86&3, unpublished opinions are not binding authority,
though they can constitute persuasive authority. The fact that Teadsl@in unpublished opinion therefore further
weakens Plaintiff's argument that Tadeidefined the rights with respect.to. bad faith claim[s]” in New Jersey.
PI. br. at 22. In contrast, Migliciavhich clearly stated a cause of antin New Jersey for bad faith in UIM
litigation, was a published opinion.




Icht

The claimant ultimately received a jury verdit his favor and agast the insurer
*2. However, the claimant subsequently fiedecond complaint agatrte insurer alleging
bad faith in not settling claimantisminsured motorist claim andrfong claimant to trial._Id.
Since the claimant had not timely amended his phegdio insert the bad faith claim in the first
litigation, the court foundhat the ECD barred the claimanibad faith claim against his insurer
in the claimant’s subsequent litigation. &i.*8.

The Court finds that Taddsquarely addresses the issue in the litigation presently before

the Court. Because the facts gandcedural history involved iRlaintiff's UIM claim are nearly

identical to those of Taddeladdeis analysis of the ECD mustgxiude Plaintf from bringing

the instant claim for bad faith against DefemdaHowever, Plaintiff argues that Taddéiould
not apply in the present litigation because Taedes published nearly one month after
Plaintiff's arbitration hearing lthconcluded in early June, 200BlI. br. at 22. Plaintiff argues

that because Tadd&edefined the rights of the partiesth respect to the bad faith claim,”

Plaintiff should not be barred byweathat “was not even in existee at the time [Plaintiff's] case
was arbitrated.” Id.The Court disagrees, finding that a sawf action for bad faith in uninsured
motorist litigation existed in New Jersey prior_ to Tadd®ecause a cause of action for bad faith
existed at the time of Plaintiff’initial UIM litigation, Plaintiff should haveaised a bad faith
claim during the initial litigation in order to preserve Plaintiff's rights.
B. The Ripeness of Plaintiff's Claim Duringthe Course of the Prior Litigation
Plaintiff argues that his badifia claim cannot be barred by res judicata because his bad
faith claim was not ripe until the time of the @rltion award in September 2008. PI. br. at 25.
Specifically, Plaintiff argues thathe arbitration award . . . fdhe first time legally established

the bona fide[] . . . basis for Phiff's bad faith claim.” _Id.at 26 (emphasis omitted). The Court

10



finds that, contrary to Plaintiff assertion, Plaintiff’s bad faittlaim had become ripe during the
course of the prioUIM litigation.

Taddeidistinguished between the ripening oftiiparty and third-party bad faith claims
in insurance litigation. In third-party insurandaims, where the insurer is not a party to the
underlying litigation against the insured, theildor bad faith ripens only after an excess

verdict is established. Taddsupraat *3. On the other hand, Taddsitablished that for first-

party claims in UIM litigation, where “the insuririn the litigation fronthe outset, any claims
of bad faith can be asserted in the same litigation”. Because the Court finds that the instant
case is a UIM litigation in which the insurer was a party tqth@ litigation,the Court holds
that Plaintiff's claim for bad faith was ripe fotijation in the prior case that was litigated from
2001-2008.

C. Whether Application of the ECD Would Be Unfair to Plaintiff

Plaintiff nonetheless argues that the EQIDwdd not be applied in cases where it would
be unfair in the totality of the circumstancesamuld not promote any of the objectives of the

ECD. See&-Landv. Landis Sewerag800 A.2d 861, 868 (N.J. 2002). In particular, Plaintiff

argues that it would be unfaw apply the ECD to bar his bad faith claim because Plaintiff was
not aware that the facts in the prior UIM litigat could have constituted a claim for bad faith
negotiation. Plaintiff argues thtite first time he became aware that he could state a cause of
action for bad faith was at the time of the trgtiion award in September 2008. The Court finds
that application of the ECD wadihot be unfair to Plaintiff becaa Plaintiff should have been
aware, and several allegations in Plaintiff's Céaimd suggest that Plaintiff was in fact aware,

that the facts in the prior UINitigation could have constitutealclaim for bad faith negotiation.

11



Seediscussion suprat 3-4 (discussing numerous instanttesughout the course of the prior
UIM litigation in which Plaintiff alleges Defedant prolonged the litigation in bad faith).
Plaintiff argues that only after “the attation award was remded, in excess of
$1,000,000 . . . [did] Plaintiff kn[o]w he had a ligaied claim, and thddefendants eight (8)
years of vexatious litigation belied the gmtude of their liability on Plaintiff'sona fide UIM
claim.” 1d. at 26. Plaintiff further notes that “it extremely difficult to determine the exact
point in the UIM litigation wherei the Superior Court would ha¥eund the Plaintiff's bad faith
claim had ripened.”_Id.The TaddeCourt stated that even if thal strength of a plaintiff's bad
faith claim may not be known until a final verdictthre plaintiff's favor, if the facts that form
the basis of the claim are known to a plaintife 8<CD requires that such a claim be made in the
same litigation._Taddgesupra at *6 (where “the alleged€tts surrounding the complaint in
Taddei Il that [the insurer in Taddenad a policy of denying valid UM claims and had
wrongfully denied plaintiff's claims, were known to the plaintiff at the time of his filing a
complaint in_Taddei,1 plaintiff's claim was barred by the ECD); sb#qglicio, 672 A.2d at 271-
272. The TaddeCourt further noted that “[i]f not indlly pled, but events occur during the
pendency of the litigation . . . give rise to thaiptiff's belief that the carrier has acted in bad
faith, a motion can be made to amend the pleadimgich would preservthe issue for plaintiff
by either including it in the prest litigation or reserving it fdater litigation if the court so
orders.” _Taddeisupraat *3. Therefore, Plaintiff shouliave amended his complaint in the
original UIM litigation once Plaintiff discoved that Defendant was acting in bad faith.
Plaintiffs Complaint in the instant litigatioalleges several facts that Plaintiff claims
could state a cause of action for bad faith. Sppadly, Plaintiff alleges that “[tlhe Appellate

Division confirmed thathroughout the pendency of the subject action, [Transportation] has

12



obstructed and unreasonably delayed the réenlof Mr. Reid's UIM claim” and that
“[Transportation] never made any offer of settlement prior to the rendering of the arbitration
award.” Compl., Count One, Y 24 (emphasis added). Plaintiff further alleges that “[f][rom the
date of initial notificéion of the [UIM] Claim [in 2000] until tke present, despite full opportunity
of [D]efendant, Defendant . . . htsled and/or refused to offer asgttlement at all or negotiate
in any manner whatsoever.” Compl. Count T§¥&. Furthermore, Plaintiff pled the following
two affirmative defenses in the prior UIM action:

Fourth Affirmative Defense:

By virtue of Plaintiff s faure to timely pay the UIM Benefits which Defendant

Edward Reid is entitled, they have willfully breached their contract and

obligations pursuant to the terms and ctinds of Plaintiff's policy with Lawn

Doctor, Inc., to Defendant Edward Reid's detriment and harm.

Fifth Affirmative Defense:

Defendant, Edward Reid, is entitled tbraimedies available to him pursuant to

N.l.S.A. 39:6A and N.J.S.A. 17:28-1.1,sq. and applicable case law, including

VIM Benefits, interest, counsel fees, armhsequential damages due to Plaintiff's

failure to timely pay to him thodsenefits to which he is entitled.
SeeDef.’s Ex. F, Fourth and Fifth Affirmative Defenses. The allegations in Plaintiff’s
Complaint, and the affirmative defenses raised by Plaintiff in the prior UIM litigation,
demonstrate that Plaintiff should haveehn, and could well have been, aware that

Defendant’s actions in the prior UIM litigation could have constituted an action for bad

faith.

Plaintiff relies heavily on Fornatto v. American WaterWorks Cdl44 F.3d 276 (3d Cir.
1998), for the proposition that the ECD does not hauvse applied to bar a second claim merely
where both claims share the same common bodyoté f PI. br. at 20-21. However, Fornarotto
was a case involving two transactally unrelated claimsThe plaintiff in_Fornarottavas a

pedestrian who was injured during a union piroddsen an automobile driven by a fellow

13



employee struck him. It 276. Subsequently, the plainfifed a negligence suit against his
employer._See icat 277. While the state court actas pending, the plaintiff's application
for disability benefits was denied and the pldf brought a separatgction under the Employee
Retirement Income Security Act (“ERISA”) seeking disability benefits for injuries resulting from
the car accident. Iét 278. The Fornarot@ourt refused to apply the ECD to bar Plaintiff's
ERISA claims because Plaintiff's claims in §tx@or negligence action did not turn on the “same
transaction or series tfansactions.” See i@t 279. The court found that the ECD should not
apply in_Fornarottd®ecause there was little redundancy between thétigations, the plaintiff
could not have known about the cause ofoactinder ERISA until aftehe initiated the
negligence action, and because any failure toatmae plaintiff's ERISA cause of action with
his negligence action was duethe defendant’s decision to reme the ERISA action to federal
court. See idat 283.

Fornarottais inapplicable in the instant casersEi Plaintiff's bad fah claims arise out
of the same underlying transaction, namelg,thM insurance litigation. Secondly, as
discussed above, Plaintiff sholldve known, and in fact may wélhve known, that the facts in
the underlying UIM litigation could have constitdta bad faith claim. Finally, there would be
significant duplication of litigatin if Plaintiff were allowed t@roceed with his bad faith claim
in the instant case, especially where Defendasminioa prevented the consolidation of Plaintiff's
claims, as was the case in Fornarotto

D. Whether Application of the ECD in this Case Would Fail to Promote the

Objectives of the ECD
Finally, Plaintiff argues that application thfe ECD in the instant case would fail to

satisfy the objectives of the ECD. PI. br. at 28 the contrary, the Coufinds that application

14



of the ECD would promote the objectives of the ECD of “promot[ing] settlement and
‘encourag[ing] comprehensive and concohaslitigation determinations.”_Taddesupra at *7-8.
The TaddeCourt explained that “[a]Jmsurer who has been put on notice of a bad faith claim
has a considerable incentive to review its clagimsture before the [UIM] claim proceeds to
trial . . . and thereby avoid the risk that thaipliff's bad faith claim will be strengthened by a
verdict well in excess of the insurer’s last offer.” 1d.

Furthermore, the Court notes that it is more efficient for a plaintiff to raise a bad faith
claim in the same lawsuit in which it seeks tonpel insurance benefits. As discussed above, a
bad faith claim in UIM litigation becomes rigiring the original UIM litigation. Where the
insurer is present in an underlying UIM litigatid$iM plaintiffs are not required to wait for an
arbitration award or a trial verdicAddressing the bad faith claimthe course of the original
litigation conserves judicial seurces and protects defendafniom the specter of unending
litigation. Therefore, the Couliblds that to apply the ECD the instant case is not unfair to
Plaintiff.

E. John/Jane Does #1-10 and ABC Corporations #1-10

Plaintiffs have stated clais against John/Jane Does¥land ABC Corporations #1-10.
Under Federal Rule of Civil Procedure 21, “tleeit may at any time, on just terms, add or drop

a party.” A court may drop John Doe defendants under this rule. Adams v. City of Cdéitlen

F. Supp. 2d 263, 271 (D.N.J. 2006). Because fffaihave failed to identify any unknown
defendants, and because amended pleadingsdwerey July 1, 2011 (Scheduling Order, Docket

No. 15), the Court dismisses the John Doe defendants.

15



II. CONCLUSION
For the foregoing reasons, Defendant’s motion for summary judgm8RANTED.

Defendants John/Jane Does #1ahd ABC Corporations #1-10 abdSMISSED.

Date: 11/3/11 /s/ Robert B. Kugler
ROBERT B. KUGLER
UNITED STATES DISTRICT JUDGE

16



