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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY
CAMDEN VICINAGE

JOE HAND PROMOTIONS, INC.,
Civil No. 11-849RBK/KMW)
Plaintiff,

V. : OPINION
ROBIN WALDRON,
CHARLYNN WALDRON, and
MANGIA BY THE GREENS, INC.,

Defendants

KUGLER, UnitedStates District Judge:

This matter arises undéf7 U.S.C. 8 605 and 47 U.S.C. § 56Bthe unlawful
interception and exhibition @nUltimate Fighting Championship (“UFC”) televisidmoadcast.
Currently before the Court Rlaintiff Joe HandPromotions, Inc¢s (“Plaintiff”) motion for
default judgment and an award of statutory damages, costs, and attorneyatfeSederal
Rule of Civil Procedure 55(b)(2) against Defendants Robin Waldron, Charlynn Waldron, and
Mangia by the Greens, Inc. (tExtively, “Defendants”)(Doc. No. 11). For the reasonststh
herein, the Court will grant Plaintiff’'s motion and enter judgment agBiefendants in the
amount of $3,600 in statutory damages under 47 U.605&)(3)(C)and 47 U.S.C. §
553(€)(2)(B),and$4,352.50 in costs and attornefegsunder 47 U.S.C. §05(e)(3)(B)(iii) and

47 U.S.C. § 55@)(2)(C).

Dockets.Justia.com


http://dockets.justia.com/docket/new-jersey/njdce/1:2011cv00849/253691/
http://docs.justia.com/cases/federal/district-courts/new-jersey/njdce/1:2011cv00849/253691/13/
http://dockets.justia.com/

FACTUAL BACKGROUND AND PROCEDURAL HISTORY!

Plaintiff, a distributor of sports and entertainment programming, acquired ke tag
distribute the*Machida/Shogun 2UFC mixed matrtial artenatch, including all under-card bouts
(“Broadcast”) thataired onMay 8, 2010. Compl. { 17The Broadcast originated via satellite
uplink, and was subsequently retransmitted to various cable systems and satepidaies.ld.
Plaintiff contracted wittbusinesses in New Jersey to show the BroadédsatJ 18. Although
Defendants did not enter into any sagreementvith Plaintiff, they neverthelesatercepted the
Broadcast signaind aired the program at their restaurant in Egg Harbor Township, New.Jersey

Having learnedf Defendants’ actionglaintiff filed suit in this Court on February 15,
2011. After Defendants failed to respond to Plaintiff's Complaint, Plaintiff sougtit, a
subsequently received, the Clerk of Court’s entry of default under Federal Riilgl of
Procedure 55(a)Thereafter, Plaintiff moved on September 15, 2011 for a default judgment
under Rule 55(b)(2) (Doc. No. 9). The Court, in an order dated May 3, 2012, denied this motion

upon finding that Plaintiff had failed to provide necessary facts in support dfidsvafthat

! As a consequence of the Clerk of Court’s entry of default against d@efenon July 21, 201&nd for purposes of
deciding the instant motion for default judgmethe Court accepts as true the factual allegatiodaimtiff's
Complaint, save those relating to the amount of damadaged States v. PinskiMo. 102280, 2011 WL 1326031
(citing Comdyne I, Inc. v. Cbin, 908 F.2d 1142, 1149 (3d Cir. 1990)).

2 Plaintiff does not allege therecisemanner in which Defendants intercepted the Broadcast signal. On the one
hand, they could have acquired it using a satellite receiver. On the atkdethey could have iatcepted the
Broadcast after it was convertedatoable transmissionThe difference is relevant identifying the propecause

of action under which Plaintiff may seek relief. The unauthorizedptogradio communications, including
satellitetransmissions is proscribed by 47 U.S.C. § 605(a), while a different statute, 47 U.S.C. 8@BBitsrsuch
reception of communications transmitted over a wired cable sydtemcase such as this one, where Defendants
have failed to respond in any wayRtaintiff's Complaint and therefore are not available to engage in the discov
process, it is virtually impossible for Plaintiff learn the specific method of interception of the Broadcast signal. In
suchinstancescourts in this district have fouridproper to award statutory damages under either staBdte, e.g.

J & J Sports Prods., Inc. v. Perdongo.06-1374 2007 WL923522at *2 (D.N.J. Mar. 26, 2007(recognizing that
the manner in which plaintiff's signal was intercepted “may be skefly within Defendants’ knowledge” and
therefore not faulting plaintiff for failing to plead the particular mamof interception)d & J Sports Prods., Inc. v.
Edrington No. 103789, 2012 WL 525970 at *3 (D.N.J. Feb. 16, 20B2knowledging the approacti Perdomo
and finding plaintiff's factual allegations sufficietat award damages under either section 553 or se@fisp The
Court notes that the two statutes share a nearly identical remedial scherhe} &#meljudgment the Court will enter
in this matter is appropriate in either case. Thus, the Court will conduct its @nalffsreference to both section
553 and section 605.



Defendants araot minors, incomgtentpersonsor persons in military serviaeserving of
special protections from default judgment under the Serviceme@bar&felief Act of 2003
(Doc. No. 10). In June 201PRJaintiff filed a renewed default judgment motion, having
supplemented its affidavits in response to the Court’s order. (Doc. No. 11).
. DISCUSSION AND ANALYSIS

Feceral Rule of Civil Procedurg5(b)(2) allows the Court, upon a plaintiff's motion, to
enter default judgment against a party that has failed to plead or otheef@sd d claim for
affirmative relief. While thedecision to enter default judgment is left principally to the
discretion of thalistrict courtthere is a welestablished preference in this Circuit that cases be
decidedon the meritsather than by defaulthenever practicableHritz v. Woma Corp.732
F.2d 1178, 1180-81 (3d Cir. 1984). Consequeltily Court must address a noen ofissues
before deciding whether a default judgment is warrantéaeimnstantase. If it finds default
judgment to be appropriate, the Céairiext step is to determiragproper award of damages.
A. Appropriateness of Default Judgment

I. The Cout’s Jurisdiction

First, the Court must determiméhethernt has both subject matter and personal
jurisdiction over the defaulting partyJ.S. Life Ins. Co. in City of New York v. Romdsb. 09-
3510, 2010 WL 2400168t *1 (D.N.J. June 9, 2010\ erifying the Court’s jurisdiction to
decide this cause of action is of particular concern where, as here, the nigfaarty has failed
to make anyort of appearance or submit any responsive communication to the Court.

In this case, Plaintifélleges that Defendants’ conduct violated 47 U.S.C. 88 553(a) and
605(a);further, it hasbrought suit under the private cause of action provisions set forth in 47

U.S.C. 88 553(c) and 605(c). Thewtttherefore has federal questisubject matter jurgiction

® Throughout this opinion, the Court will refer to the Federal Rules of Bivicedure simply as the “Rules.”

3



overPlaintiff's claim. See28 U.S.C. § 1331. In addition, the Court exercises personal
jurisdiction over all three named Defendants because they were phykicatsd in the state of
New Jersey at the time they were served pithtessn thismatter. SeefFed. R. Civ. P.
4(k)(1)(A); N.J. Ct. R. 4:4-4(a) (“The primary method of obtaining in personam jurisdiction over
a defendant in this State is by causing the summons and complaint to be persoresllywgbm
this State . . . .").

il Entry of Default

Second, the Court must ensure that the entry of default under Rule 55(a) was proper.
Rule 55(a) directs the Clerk of Court to enter a party’s default when that‘agaiyst whom a
judgment for affirmative relief is sought has failed to pleadtherwise defend, and that failure
is shown by affidavit or otherwise.” In this casdl three Defendants were properly sergith
a summons and complaint on February 23, 2011. (Doc. Nos. BRéyreaftertheyfailed to
respond to the Complaint within twenty-one days of service as required under Rjle 12(a
Plaintiff attested to these facts in an affidavit attached to its requestfrlt. (Doc. No. 8).
Accordingly,the Clerk’s entry of defaulinder Rule 55(ayas appropriate.

ii. Fitness of Defendants to be subject to default judgment

Third, the Courtvill confirm that the defaulting parties are not infants or incompetent
persons, or persons in military service exempted from default judgri&ested. R. Civ. P.
55(b)(2); 50 U.S.C. App. 8 504t seq(2006) (codification of the Servicemembers Civil Relief
Act of 2003). In this case, Plaintiff's counsel avers that the individendants are neither
infants nor incompetent persons. Decl. of Ryan Janis 3 (Doc. No. 11). While counsel does not
specify whether he makes this claim upon personal knowledge or upon information and belief,

his good faith affirmation under either circumstance is sufficient to comipiyRule 55(b)(2).



See Firstbank Puerto Rico v. Jaymo Properties, L3 Fed. App’x 166, 170 (3d Cir. 2010).
Further,Plaintiff's counsel has submitted documentation from the Department of Defense
Manpower Data Centendicatingthat neither of the individual Defendants has ever performed
military service thatvould trigger the protections against default judgment afforded by the
Servicemembers Civil Relief Act. Exhibit to Pl.’s Mot. for Default J. (Doc. No. T2jese
documents respond sufficiently to the Court’s order that Plaintiff establighrfacessary to
suppat its affidavit regarding Defendants’ lack of military servig®oc. No. 10) (citing 50
U.S.C. App. 8 521(b)(1)(A)). Thus, the Court finds that Defendanetsubject to default
judgment under Rule 55(b)(2).

iv. Plaintiff's Cause of Action

Fourth,the Court must determine whether Plaintiff's Complatates gropercause of
actionagainst Defendants. In conducting this inquiry, the Cacoepts as truemaintiff's well-
pleaded factual allegatiomghile disregarding its mere legal conclusio@ee Directv, Inc. v.
Asher No. 03-1969, 2006 WL 680533 at *1 (D.N.J. Mar. 14, 2006) (citing 10A Charles A.
Wright, Arthur R. Miller & Mary Kay Kane, Federal Practice and Proce8u2688, at 63 (3d
ed. 1998)). When a plaintiff seeks relief under either 47 U.S.C. 8 605 or 47 U.S.C. § 553 for the
unauthorized interception and broadcast of television programming, its burden is to shbe that
defendant “(1) intercepted a broadcast; (2) [was] not authorized to intercept ttiedstpand
(3) showed the broadcast to otherd.& J Sports Prods., Inc. v. EdringtoNo. 10-3789, 2012
WL 525970 at *2 (D.N.J. Feb. 16, 2012). In additiamlaintiff may receive enhanced damages
if it can show that interception of the broadcast was willful and for cosiat@dvantage or

private gain. 47 U.S.C. 8 605(e)(3)(C)(ii); 47 U.S.C. 8 553(c)(3)(B).



In this case, Plaintifalleges thaDefendants intercepteéde Machida/Shogun 2 UFC
Broadcastransmissiorand exhibited that Broadcast at theistauranin Egg Harbor Township.
SeeCompl. § 20.These allegations suffice to establish the first and third elements of Plaintiff’
prima facie caseThe Complaintlsostates that Plaintiff had been granted the right by contract
“to distribute the Machid/Shogun 2 Broadcast . . . via closed circuit television and via encrypted
satellite signal.”ld. at § 17.Plaintiff entered into agreementsth “variousentitiesof the State
of New Jersey, allowing them to publicly exhibit the Broadcast to their pdtréohsat §18.
Further, Plaintiff alleges that Defendants had full knowledge‘thatBroadcast was not to be
received and exhibited by entities unauthorized to do sofhbtitheyneverthelessunlawfully
intercepted’it using an illegal deviceld. at20-21. Based on the foregoing, the Court finds
that Plaintiff has alleged just enough facts to satisfy the second elehitsrirona facie case.
Because Plaintiff had the rights to distribute Bieadcast in the State of New Jersey, and
because Defendants newesitered into any agreement with Plaintiff that would permit them to
publicly display the Broadcast, the Court may infer that Defendants were notizedHor
intercept thesignal. Accordingly, Plaintiff has stated a prima facie case for unauttiorize
publication of communications under either 47 U.S.C. 8§ 553 or 47 U.S.C. 8§ 605.

Finally, Plaintiff allegeghat Defendants’ conduct was willful because tiveye required
to take affirmative illegal steps in order to interceptBheadcast signalSeed. at 121. The
Court credits Plaintiff's contention that it would be virtually impossible to receisestitrypted
broadcast inadvertently; rather, the interception must have invabteshstaken with the intent
to receive the Broadcast through illicieans. Accord Event Entertainment, Inc. v. DeDidk.
97-2431, 1999 WL 447102 at *4 (D.N.J. June 24, 198&€ptingplaintiff's assertion that “an

encrypted program cannot be mistakenly or innocently intercepted”) @htgratations



omitted) Further because Defendantlisplayed the Broadcast at their place of busitiess,
Courtmayinfer that Defendants’ conduct was “for the purposes of direct or indirect cammer
advantage or indirect pecuniary gairgther than for enjoyment by privapartiesat home.See
47 U.S.C. 8 605(c)(3)(C)(ii); 47 U.S.C. 8 553(c)(3)(B). Thus, ther©may awardPlaintiff
enhanced damages.

V. Emcascdactors

Fifth, and lastly, the Court must consider sloecalledEmcascdactors when
determining whethetio enter default judgment. The Court considers: (1) whether the defaulting
party has a meritorious defense; (2) the prejudice suffered by the plegetifiing default; (3) the
defaulting party’s culpabilityn bringing about defaultBridges Financial Group, Inc.. Beech
Hill Co., Inc,, No. 09-2686, 2011 WL 1485435 at *3 (D.N.J. Apr. 18, 2011) (cfingg Brady,
Inc. v. N.J. Bldg. Laborers Statewide Fungs0 F.R.D. 171, 177 (D.N.J. 2008) (citiegcasco
Ins. Co. v. Sambricld34 F.2d 71, 74 (3d Cir. 1987))In this case, all threef thesefactors

counsel in favor of granting a default judgmehirst, there is no indicatiorhait Defendants

* It bearsmention that thestactors were originally developed in a context different than that ofistentcase.
Emcascanvolved an appeal of a district court’s denial of a defendant’s motisettaside a default judgmehat

had been entered against hiffhus, the Third Circuit pan&las presented with a case in which the defaulting party
actually made an appearance (albeit an untimely ameéexpressed a willingness to defémel actioronits merits.

See Emcasco Ins. Co. v. Samhr834 F.2d 71, 73 BCir. 1987). It was in this context that the court set out the
three factors that the districourtwas required to consider and make “explicit findings” about beforeiegter
default judgment.d. at 74. In the instant case, on the other hand, Daféadhave shown no interest whatsoever in
responding to the allegatioitsPlaintiff s Complaint.

In thecontext of a completely orsded proceedinghe Court questionthe factors’ analytical value. This is
becausall three factors tend to be resolved against the defaulting party simpistusy of that party’s absence.
With regard to thdirst factor,faced with a completely silent defendaht Courthas no basis from which to
surmise thé&ind of meritorious defnse if any, the defaulting party might hawassertedhad it appearedThus,

under these circumstances, it will almost certaiaBolve the first factor in favor of default judgment. As to the
second factor, a plaintiff will suffer some prejudice virtually any titreegarty against whom it seeks relief abstains
from the litigation pocess and thereby attempts to foreclose that plaintiff's principalaeven recovery Finally,
regarding the third factor, if it is appropriate to infer the defendant{sability in bringing about defaulimply
because of his failure to defend a civil suit for damagmsits will likewise resolve this factor in favor of default
judgment any time they are faced with an absent defenddmg result is that themcascanalysis is likely to
produce the same result every time a defendant fails to defend anesexctiarplaintiff moves for default judgment
thus rendering the test itself of limitaeg@plicabilityin this context. Having made these observations, the Cdurt w
proceed, as it is bound to do, to its analysis oEimeascdactors in the present case.
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have a cognizable defenseRfaintiff's allegations oftinauthorized publication of
communications.Thus, this factor is either inconclusive, or it weighs slightly in Plaintiff ©@fav
See Hill v. Williamsport Police Dep69 Fed. App’x 49, 52 (3d Cir. 2003) (“Because the
defendants had not yet filed an answer, the District Court was unable to evaluthier Wiey
had a litigable defense, [rendering this] factor . . . inconclusiv@is) Network L.L.C. v.
RoundsNo. 11-241, 2012 WL 1158798 at *3 (D.N.J. Apr. 6, 2012) (consideringriwasco
factors anaoting that in light of defendant’s failure to “[respond] in any manner to the
Compilaintl,]. . . [t]here is nothing to suggest that Defendant has a meritorious defense to
liability”) . Secongbecause Defendantavewholly failed to answethe Gomplaintor
otherwise appeaPlaintiff suffers prejaliceif it doesn’t receive a default judgmdmcaise it
has no alternativeneans of vindicating itslaim against the defaulting partie&ccordAsher
2006 WL 680533 at *2Third, the Defendantdailure to respond permits the Court to draw an
inferen@ of culpability on their partSee Romasi2010 WL 2400163 at *3 (citin§urdi v.
Prudential Ins. Co. of Am2008 WL 4280081 (D.N.J. Sept. 8, 2008)). ThusHimeasco
factors weigh in favor of entering default judgment.

Vi. Conclusion

In light of theforegoing analysisthe Court finds that Plaintiff is entitled sodefault
judgmentagainst Defendants. All that remains is to calculate an award of damages.

B. Damages

Rule 55(b)(2)(B) specifies that“courtmayconduct hearings .. . when . . .itneedsto. ..

determine the amount of damages” owed a party upon an entry of default judgiment. T
permissive language of the rule recognizes that such a proceeding will remdssary in all

circumstancedjowever such as when “damages are for a smain or for a sum which can by



computation be made certainJoe Hand Promotions, Inc. v. Krjstlo. 12-783, 2012 WL
6628934 at *1 (W.D. Pa. Dec. 19, 2012) (citih§ J Sports Prods., Inc. v. Long009 WL
1563914 at *1 (E.D. Pa. Jun. 3, 2009). Histcase, as Plaintiff seeks statutory damages,, costs
and attorneys’ feesll of which can “by computation be made certaihg Courtfinds that it
can award damag®&gathout a hearing.

However while the Courtmay haveall of thefactsit needso award damages is less
clear how it shoulépply the relevariaw to those facts. Specifically, faced with unchallenged
allegations that a defaulting party has violated 47 U.S.C. § 553 and 47 U.S.C. 8§ 605 by
unlawfully intercepting and publicallgxhibiting a television broadcast, the Court will consider
this statutory framework and the relevant caseita@rpreting itin order to arrive aa principled
basis for awarding statutory and enhanced damaghasse situationsThe Court will then
applythose principles to the facts of the instant case.

I Section 553 and 605’s Remedial Framework

Under either section 553 or section 605, a private party “aggrieved” by the unawthorize
reception of communications mbag awardedtatutory damages47 U.SC. 8 553(c)(3)(A)(ii);
47 U.S.C. 8 605(e)(3)(C)(i)(I). Under section 553, these damages range from $250 to $10,000
per violation, while under section 605, they range from $1,000 to $10l000.he Court is to
choose an amount within these rangesitifabnsiders just” under the circumstancéd. In
addition, if the unauthorized reception of the communications was done “willfully arfuefor t
purposes of direct or indirect commercial advantage or private finanamgl tee Court has
discretion toawardso-called “enhanced damages,” increasing the rane@g00 per violation
in the case of section 553, and $100,000 per violation in the case of section 605. 47 U.S.C. §

553(c)(3)(B); 47 U.S.C. § 605(€)(3)(C)(ii)-



il Statutory Damages

In this case, Plaintiff urges the Court to award the maximum $10,000 in statutory
damages available under either statute. In support of this position, Ptaietifmany cases
involving statutory damages awarded ungietion605, although onlyhreeof them fail from
this Circuit® Pl.’s Br. in Support of Default J. 8-1Despite Plaintiff's contentions to the
contrary, the Court findBlaintiff's outside authorityo be of limited persuasive valGeThus, its
analysis will focus primarily orelevantdistrict court decisions frortne Third Grcuit.

Plaintiff first citesEvent Entertainment, Inc. v. DeDjdso. 97-2431, 1999 WL 447102

at *3 (D.N.J. June 24, 1999), asserting that the court in that case awarded $15,000 in statutory

® Presumablyecognizinghat the actual damages they suffered as a result of Defendants’ conduat manly
about a tenth of the $10,000 statutory awaey teekPlaintiff cites a fourth district court case from this Circuit,
DirecTV, Inc. v. GendrachNo. 031970, 2005 WL 350952 (D.N.J. Feb. 14, 2)d6r the proposition that statutory
damages serve an important deterrent function in addition to tiauy purpose ofompensating an aggrieved
partyfor its injuries. PI.’s Br. in Support of Default J9§citing Gendrachj 2005 WL 350952 at **31). However,
Plaintiff fails to mention that iGendrachj the court awarded statutory damages under lénetrBnic
Communications Privacy Act, 18 U.S.€2510et seq.which involves a different remedial scheme than eidfter
U.S.C.8§553 0r§ 605. FurtherGendrachiinvolved specific allegations that the defendant purchased two circuit
board devices called “bootloaders” for the purpose of unscrambling encryphitessignals. Gendrachj 2005

WL 350952 at *1. Accordinglyhie Court’s award of statutory damagessspecifically targeted dhe “purchase,
possession, and use of illegal equipment,” rather ¢iraply for the interception and exhibition of anauthorized
broadcast. Thus, the Court cannot ascribe much if any persuasive vileei®,000n statubry damages
awardedin Gendrachifor purposes ofleterminingdamages in the instant case.

® Two casesited by Plaintiffarefrom theEastern District of Californial & J Sports Prods., Inc. v. Florello. 08
483, 2009 WL 1860520 (E.D. Cal. June 26, 20809)J & J Sports Prods., Inc. v. Esquiydlo. 08392, 2008 WL
4657741 (E.D. Cal. Oct. 20, 28). Theyinvolve almost no discussion about the appropriateness of awading
maximum statutory damagesither, the couih both caseappears almost to geme that the maximum award will
alwaysbe appropriate anytime a plaintiff stateviablesection605 or 553 claim against a defaulting defendant
For exampletheFlorescourt notedhat“[tlhe facts before the Court show that Defendants’ conduct mathgvely
small impact,” including a head count of only 35 customers, no cover chadgeo gmoof that the defendants
profited from their actionsFlores 2009 WL 1860520 at *2Despite this findingthe cournevertheless concluded
that $10,000 pertatutory violationwas the appropriate remedid.

This Court does not agree that the maximum statutory peuadigr either section 553 or 605 is appropriate in cases
involving “relatively small impads].” The essencef both statutes’ damagesovisions is that the @irt will

award damages “as it considers just” within an appreciably wide rangé.a%cheme strongly suggests
congressionaintent that courts awamgteaterstatutory damages in cases of more serious conducsnaaiter
damags in cases involving relatively limitedimpact. Accord Event Entertainment, Inc. v. DeDidk. 972431,
1999 WL 447102 at *3 (D.N.J. June 24, 1999) (declining plaintiff's invitatiowi@rd maximum statutory damages
under section 605 and noting “dgreement with other courts in this circuit that the imposition of thénmosix
amount of statutory damages on a defendant generally requires soprecewidl especially egregious
circumstanceg’(citing cases). Thus, it would appear that the apprieitte Eastern District of California
awarding statutory damages under 47 U.8§.853 and§ 605 differs substantially from that which obtains in the
Third Circuit. Accordingly, the Court finds theloresor Esquivelcases unpersuasive.
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damages under seati®05. However, the underlying factsizéDiosdiffer materially from

those of the present casEirst, only $5,000 of the $15,000 damageB@bioswasawarded

under section 605(e)(3)(C)(i)(Il). The other $10,000 was owing to a violatisectibn

605e)(4) forthe modification of equipment used primarily for unauthorized decryption of
satellite signalsld. at *4. Plaintiff in this case has not sought damages under this provision, and
therefore that portionof damages awarded under it is irrelevemnthe Court’s analysis. Second,
the court inDeDiosmentioned specifically that its $5,000 damages figure wswtgion
605(e)(3)(C)()(Iwas increased “due to plaintiff's allegations that this repeat violation on

the part of defendants.fd. Here, Plaintiff makes no allegation that Defendants had previously
intercepted and exhibited unauthorized communications. Thus, the Coué&Bisslargely
unpersuasive.

Plaintiff's reliance on two other district court cases from this Ciiswih sounder legal
footing, but a close examination of those decisions seems to weaken, rather tigahestre
Plaintiff's position that a $10,000 statutory damages award is appraprthepresent
circumstanceskFirst, Plaintiff notes thahe court inKingvision PayPer-View, LTD. V. Lardp
No. 10-59, 2010 WL 3463316 (W.D. Pa. Sept. 1, 2010) awarded “$12,000 in damages.” Pl.’s
Brief in Support of Default J. 9. However, Plaintiff fails to nibtatonly 25% of that figure, or
$3,000,was thestatutorydamages award under section 605(e)(3)(C)(i)(HE rest was awarded
asenhanced damages under section 6(8))(ii)). The Court acknowledges thardo court’s
careful analysisn arriving at an amount of statutory damages that furthtteedual goalsfo
compensating the plaintiff in that case for the licensing fee it lost through defénd
unauthorzed interception as well aeterring future piracyLardo, 2010 WL 3463316 at *3.

Further, inDirecTV, Inc. v. CibulkaNo. 11-231, 2011 WL 3273058 (M.D. Pa. July 29, 2011),
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the Court awarded the Plaintiff $2,500 in statutory damages because that amoyus sl
appropriate under the circumstances of th[e] cakk.at *1 n.3. Unfortunately, because the
court delivered its judgment in the formatursory order, it is not clear what “circumstances” it
actually relied upon in arriving at the $2,500 figure. InterestinglyCibalkacourt noted that
the plaintiff had the “burden to show that an award of damages greater than theystatutor
minimum [was] warranted.”ld. (citing Directv, Inc. v. Walsh540 F. Supp. 2d 553, 560 (M.
Pa. 2008). Accordingly, the Court red@ibulkaandLardoto call for a statutory damages
award closer to th§1,000 end of the spectrum under section 605 (or the $250 end under section
553), rather than the $10,000 ead Plaintiff urges

While the foregoing analysis servebelpfuldescriptive function in illustrating how
courts in this Circuit have actually awardstdtutory damages that they “consider jdst’the
unauthorized interception of exhibition of television broadcasts, it does not resolve atainpor
normative question: namelhwhatshould behe purpose of a statutory damage award in cases
involving a motion for default judgment on a 47 U.S.C. § 553 and § 605 cause of &ntien.
notion would be that a just award should seek to approximate a party’s actual danthges t
extent they can be ascertained. Another notion, aéddog Plaintiff and embraced by the
Lardo andDeDioscourts is that theaward should serve bothcompensatorgnda deterrence
function.

To answer this question, the Cofirst looks to the statute itself Section
605(e)(3)(C)(i) calls for two alternative methods for calculating @mieged party’s damages:
that party may recover for its “actual damages” or it may recover “stattéonages . . . as the

court considers just.1d. § 605(e)(3)(C)(i)(1);8 605(e)(3)(C)(i)(I1). The fact that these two

" For purposesf simplicity, the Court will consider only 47 U.S.€605, while notinghatits analysis would apply
with equal force to 47 U.S.@.553, given the two statutes’ nearly identical remedial framework.
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avenues of recovery are presented as alternatives to oteasuggests to the Court that they
should serve a similar purpose. Thus, since recovery of actual damages by itseraagenly
a compensatory function, the statutory damages award should do likewise.

The Court finds this interpretation particularly appropriate in cases involdefpalt
judgmentagainst commercial defendants. In such cases, aggrieved parties will lgesesial
not only statutory damages, but also enhanced damages on the grounds that the unauthorized
interception and exhibition of the teleion broadcasts was “committed willfully and for
purposes of direct or indirect commercial advantage or private finananel giéd U.S.C. §
605(e)(3)(C)(ii). Enhanced damages will generally be available, where, as here, the defendant’s
willfulness to ntercept the signal and its purpose to do so for commercial advantage is simply
inferred based on the allegations in an unanswered complaint, rather thanrcestenntine
context of adversarial proceedinghus,when theCourtdetermines thdtoth statutory and
enhanced damages are appropriate on a motion for default judgment under 47 U.S.@E. § 605,
will be inclined to award statutory damages that approximate the actual injdfeasdiby the
aggrieved party, anib enter an enhanced damages awhadreflects the need for both specific
and general deterrenand thatakesaccount of the seriousness of the defaulting party’s
conduct.

With these principles in mind, the Court turns to the present ¢#ésang successfully
alleged a violation of both 47 U.S.C. 8§ 553 and § 605, Plaintiff is entitled to statutory damages.
Based on the affidavits accompanying its motion for default judgment, Defendamégiraze
restaurant that could accommodate approximately 150 patrons, would have had to pay $1,200 for
a license to show the Broadcast in questi®aeP|.’s Brief in Support of Default J. Exh. A-2, A-

3. Plaintiff has not alleged that it suffered any other actual harm as a resuleotBes’
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conduct. Thus, the Court awards Plaintiff $1,200 in statutory damages under either 47 U.S.C. §
553(c)(3)(A)(ii) or 47 U.S.C. § 605(e)(3)(C)(i)(II).

il Enhanced Damages

Because the Court has found that Defendant’s interception and exhibition of the UFC
match waswillful and for the purposes of direct commercial advantage, it may aviardif?
enhanced damageSeed7 § 553(c)(3)(B); 47 U.S.C. 8 605(e)(3)(C)(ii). The Cauiltthus
determine an appropriate amount of damages under these provisions.

A review of the relevant case I4in this drcuit convinces the Court that there are few
bright line rules governing thes discretion to award enhanced damages under either statute. On
the one hand, some district courts have embraced afaxtir test from th&outhern District of
New York. E.g, J & J Sports Prods., Inc. v. MungulNlo. 06-1282, 2007 WL 928479 at *3
(D.N.J. Mar. 27, 2007) (citingingvision PayPer-View Ltd. v. RodrigueiNo. 02-7972, 2003
WL 548891 at *2 (S.D.N.Y. Feb. 25, 2003))& J Sports Prods., Inc. v. Gallegddo. 08-201,

2008 WL 3193157 at *4 (D.N.J. Aug. 5, 2008). Under this approach, arnayrtonsider (1)
whether the defendant has intercepted unauthorized broadcasts repeatedly andxteedatn e
period of time; (2) whether it reaped substantial profits from the unauthorizdatiexhin

qguestion; (3) whether the plaintiff suffered siggant actual damages; (4) whether the defendant
advertised its intent to broadcast the event; and (5) whether the defendant lemiea charge

or significant premiums on its food and drink because of the broadRadtiguez 2003 WL

548891 at *2.

8 Somewhat surprisinglyPlaintiff, in the section oits brief on enhanced damages, does not cite to a single case
from the Third Circuit, despite the fact that numerous district courtssititicuit have considered damages awards
under sections 553 and 60See, e.gEdrington 2012 WL 525970 (D.N.J. Feb. 16, 20123ydo, 2010 WL

3463316 (W.D. Pa. Sept. 1, 2010)& J Sports Prods., Inc. v. Perdomdo. 061374, 2007 WL 923522 (D.N.J.
Mar. 26, 2007).Accordingly, for reasons similar to those expressed in subsecti@yarding case authority and
statutory damages awardke Court ascribes little precedential value to Plaintiff's cited éasdstermining an
award of enhanced damages
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On the other hand, some courts have approadtieeenhanced damages analysia
more cursory manneiSee, e.gCibulka 2011 WL 3273058 at *1 n.4 (finding an award of
enhanced damages equal to three times the statutory amount to be appropriatearhetgder t
deter the defendant frofarther illegal broadcastsjpe Hand Promotions, Inc. v. Krjstlo. 12-
783, 2012 WL 6628934 *1 (W.D. Pa. Dec. 19, 2012) (awarding $5,000 in enhanced damages in
addition to $1,000 in statutory damages upon finding, without further analysitetrathanced
awardwas“sufficient for the purposes of punishing Defendants’ conduct and deterring future
violations”) (citingJoe Hand Promotions, Inc. v. Piacen?®11 WL 2111467, at *8 (N.D. Cal.
Apr. 11, 2011)).

Finally, at least one districtourt appears to have combined the two approaches; that is,
after running through thiRodriguezactors and determining that all but one of them did not
apply to the case before it, the court awarded enhanced damages equal to trediledhg st
damage amountLardo, 2010 WL 3463316 at *4 (quotirlgng PayPer-View, Ltd. v. Gutierrez
544 F. Supp. 2d 1179, 1185 (D. Colo. 2008) (“[A]Jn award [of $15,000 in enhanced damages
equal to] treble the principal damages . . . adequately addthessslfulness of Defendants’
illegal conduct; should serve as a deterrent for future violations; and rees¢mét it is only
fifteen percent of the statutory maximum since no aggravating factors)gxigéernal
guotations omitted).

Applying theRodrigueZactors to this caséhere is no evidenadat Defendants had
previously intercepted and exhibited unauthorized broadcasts. Further, theraldegatmns
that they charged a cover fee to watch the Broadcast, charged a premium on foatkaod dr
advertised the event. As stated in subsedtipRlaintiff's actual loss appears to be the cost of

the broadcast license, which under the circumstances would be $1,200. Finally, vpipitaisa
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that about 70 patrons were present during the fight, and it was being shown on six 42-sich TV’
throughout the restaurant, the Court cannot conclude with any certainty the @xtbith those
patrons’ presence was owing to the fight (which was unadvertised) rathene¢haafendant’s
normal flow of business on a Saturday night in early May.

On these facts, the Court fintiat the Defendantsonduct was not so egregious as to
warranta substantial award of enhanced statutory damages sextens 553 and 605. Instead,
the Court will award Plaiiff an additional $2,400 in enhanced damages. Such an award will
help to deter future violations by these and similarly situated parties; the failabtain a
license from Plaintiff results in their having to pay three times what they wowdddthervise
had to pay in order to show the broadcast to their patrons. At the same time, the linredna
the enhanced damages award recognizes the lack of repeated offenses by Defendatitas
the lack of overt efforts to use the gibtten broadcasts a means of boostitigeir restaurant’s
revenues.

ii. Costs and Attorneys’ Fees

Finally, Plaintiff seeks to recovepsts and attorney’s fees related to this action. Both
sections 553 and 605 direct the court to award such relief to an aggrieved party wHs prevai
its claim. 47 U.S.C. 88 553(c)(2)(@®05(e)(3)(B)(iii) (providing for recovery of “full costs,
including . . reasonable attorneys’ fégs Plaintiff's counsel has submitted an affidavit
detailing the costs and attorney’s feesuimed in the prosecution of this action. PIl.’s Br. in

Support of Default J., Exh. B. Such costs include $500 ispitdénvestigative costSand$425

° For example, it appears that a live band was playing at the time Plaimiistigator visited Defendants’
restaurant. PL’s Br. in Support of Default J., ExF2.Aln addition, the establishment was described as a
“bar/restaurant,” thereby at leastggesting that perhaps many of the 70 patrons present had interesthanvinga
meal, rather than watching the screens that, by Plaintiff's admisegwasurroundingonly the bar.1d.

191t appears thatis fee was paid to Plaintiff's investigatior make a site visit to Defendants’ restaurant and file an
affidavit with the Court.
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to file suit and serve Defendants with process. In addition, Plaintiff’'s counsel provides a
detaled summary of the hours he and his staff worked on this matter, which, at the htagly ra
provided, totals $3,427.50rhe Courtis satisfied that thesmsts and fees are reasonable, and
thus it will award Plaintiff the full amount requested.
[11.  CONCLUSION

For the reasons stated abotes Court will grant Plaintiff's motion for default judgment
Accordingly, it will enter judgment against Defendants in the amount of $7,9%58@6senting
$1,200 in statutory damages, $2,400 in enhanced damages, $925 in costs, and $3,427.50 in

attorneys’ fees The Court will issue an appropriate order.

Dated: 3/13/2013 /s/ Robert B. Kugler
ROBERT B. KUGLER
United States District Judge
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