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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY
CAMDEN VICINAGE

JAMIE M. GOLDBERG,

Plaintiff,
Civil No. 11-1228 (RBK/KMW)
V.
OPINION
EGG HARBOR TOWNSHIP SCHOOL
DISTRICT, et al.,
Defendants.

KUGLER, United State®istrict Judge:

Jamie M. Goldberg (“Plaintiff”) brings th matter against Egg Harbor Township (“the
Township”), the members of the board of direstof the Township’s school system, and several
employees of the Township’s school system émilely, “Defendants”)¢laiming violations of
the New Jersey Law Against DiscriminationJ(M\D) (Counts One and ¥&), retaliation in
violation of Plaintiff's righs under the First Amendment aNd Constitution (Count Two),
retaliation under the NJ Carientious Employee Protection Act (“CEPA”) (Count Three),
Breach of Settlement Agreement (Count Fouiglation of Plainiff's Procedural and
Substantive Due Process rigf@ount Six), tortious interfence with prospective economic
advantage (Count Seven), and negligent idiicof emotional distress (Count Eight).
Defendants have moved to dismiss Counts Oaoet,FFive, Six, Seven, and Eight, and to dismiss
the members of the Township Board of Editeg and several employees of the Township’s

school board. Plaintiff has singeluntarily stipulated to the sinissal of the members of the
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Township Board of Education as individukdfendants to this action, and has voluntarily
stipulated to the dismissal of Coufight of Plaintiff's Complaint.

Defendants also bring counterclaims againasinf@ff for breach ottontract (Count One)
and the implied covenant of good faith and éealing (Count Two). Plaintiff has moved to
dismiss these counterclaims. As explained betbevCourt hereby grants part and denies in
part Defendants’ partial motion thsmiss, and grants in part adénies in part Plaintiff's cross-
motion to dismiss.

. BACKGROUND

Plaintiff was formerly employed by the Tosmp Board of Education as a one-on-one
aide. PI. br. at 6. Rintiff is disabled, having “beenatynosed with spée psychiatric
disorders and a learningsdioility . . . .” _1d. Plaintiff continued to be employed by the Township
when an incident occurred with one of Plaingf§tudents, whose parefited a complaint with
the Division of Youth and Family Services (“DYFS”). I@he DYFS complaint ultimately
resulted in a findin@f “no cause.”_Id.Plaintiff alleges that despithe no-cause finding, and in
violation of N.J.S.A. 18A:6-7(athe Township retained the fieelated to the DYFS complaint
against Plaintiff._Id.

Two years into Plaintiff's employment, ti®@wnship decided not to renew Plaintiff's
contract into a third year, which walihave given Plaintiff tenure. ldt 7. Plaintiff then filed a
Petition with the Commissioner of Educatitmnchallenge the Township’s decision. [Elaintiff
alleges that during the ensuing investigatib®laintiff’'s Petition,Dr. Phillip Heery, the
Superintendent of the Township Schools, testithat the Township utilized the dismissed
DYFS Complaint in determining that Plaiffis contract shouldhot be renewed. ldUItimately,

Plaintiff's Petition was resolved via a Settlem@greement between Plaintiff and the Township
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Board of Education enteradto on June 17, 2008 and approved by the Commissioner of
Education on July 24, 2008. Id.

The Settlement Agreement stated that Rfamvould be reinstated in the Township
Schools as a “full time permanent secretary” beginning on September 1, 200&held.
Settlement Agreement specifically provided tRktintiff “would not beguaranteed tenure” and
that Plaintiff “would have to perform appropriately on evaluatiossljie every other secretary.”
Id. The Settlement Agreement also provided Blaintiff “waives, réeases and gives up any
and all other claims, demands, obligations, damdigédjties, causes of action and rights, . . .
against the Board . . . based upon any act, eresrnission occurring before the execution of
this Agreement . ...” Pl. Ex. D, § 2.

Plaintiff returned to work as a secretary in the Township school system in September
2008 and continued in her employment until Mai®, 2010, when Plaintiff received a potential
layoff notification due to Township budget difficultieBl. br. at 8. Platiff subsequently filed a
“Tort Claims and Contractual Claims Notice” with the Township on April 7, 2010.0kl May
14, 2010, Plaintiff's Supervisor, IHey Rodrique, provided an Engyiment Improvement Plan to
Plaintiff, “clearly indicding to Plaintiff that he expectedrse improvements in certain areas.”
Id. at 9. Plaintiff alleges that she was subsatjyererbally notified that her position as a
Secretary was being eliminated. [Blaintiff alleges that she wasso verbally notified that her
employment contract with the Township woulot be renewed for the third year, which would
have given Plaintiff tenure._Id.

When Plaintiff discovered that she wouldt be renewed, PIdiff alleges that she
applied for “many new positions” within the Township School System.Hiawever, despite

applying for “all positions” availale, Plaintiff alleges that steeceived only one interview and
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was not rehired.”_Id Plaintiff then brought this Complaimt the Superior Court of New Jersey.
Defendants subsequently removed the caseet®istrict of New Jersey, and the case is
currently before this Court on diversjtyrisdiction pursuant to 28 U.S.C. § 1332.
IIl. LEGAL STANDARD

Under Federal Rule of Civil Procedure 12(B)@ court may dismiss an action for failure
to state a claim upon which relief can be grant&tth a motion to disngss, “‘courts accept all
factual allegations as true, construe the compiaitite light most favorable to the plaintiff, and
determine whether, under any reasonable reading of the complaint, the plaintiff may be entitled

to relief.”” Fowler v. UPMC Shadysid&78 F.3d 203, 210 (3d Cir. 280(quoting_Phillips v.

Cnty. of Allegheny 515 F.3d 224, 233 (3d Cir. 2008)). In other words, a complaint survives a

motion to dismiss if it contains sufficient factumhtter, accepted as true,“state a claim to

relief that is plausible on ifseice.” Bell Atl. Corp. v. Twombly550 U.S. 544, 570 (2007). In

addition to the allegations of the complamGourt may consider matters of public record,
documents specifically referenced in or attadioeitie complaint, and documents integral to the

allegations raised in the complaint. Mele v. Fed. Reserve Bank of 38Y F.3d 251, 255 n. 5

(3d Cir. 2004).

In making that determination, a court must aactch two-part analysis. Ashcroft v. Igbal

129 S. Ct. 1937, 1949-50 (2009); Fowler8 F.3d at 210-11. First, the court must separate
factual allegations from legal conclusions. Iqd&19 S. Ct. at 1949. “Threadbare recitals of the
elements of a cause of action, supported by manelusory statements, do not suffice.” Id.
Second, the court must determine whether the faaltiegations are sufficient to show that the
plaintiff has a “plausible claim for relief.”_Idt 1950. Determining ausibility is a “context-

specific task” that requires the court to “drawitsnjudicial experience and common sense.” 1d.
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A complaint cannot survive where a court can onfgr that a claim isnerely possible rather
than plausible. Sed.
lll. DISCUSSION
A. Plaintiff's Claims under the New Jersey Law Against Discrimination
Defendants argue that Plaffis NJLAD Claims are barré by the waiver provision of
the CEPA, which states that “institution of action in accordance with EPPA] shall be deemed
a waiver of rights and remedies available unagrather . . . State law.N.J.S.A. 34:19-8; see

Teryek v. State of New Jerse®011 WL 977515, at *2 (Super..@pp. Div. 2011). However,

despite CEPA’s waiver provision, New Jersey t®hiave found that plaintiffs may maintain a
CEPA claim as well as other cassof action which do not requitiee same proof as the CEPA

claim. See¥oung v. Schering Corpl141 660 A.2d 1153, 1158-59 (N.J. 1995) (“We find the

doctrine of probable legitive intent a more reliable guide than the overly literal reading of the
waiver provision . . ..").

Plaintiff argues that her NJLABlaims do not state a claimrfeetaliation, but rather for
“failure to renew [P]laintiff’'s position or to prade her with alternativemployment within the
district on the basis of her disability.” PI. br. at 18. Because the Court finds that Plaintiff's
Complaint does not state a claim for retaliatilaintif’'s NJLAD claims are not barred by the
CEPA waiver provision.

B. Plaintiff's Procedural Due Process Claims

Defendants argue that Plaintiff's due pess claims should be dismissed because
Plaintiff cannot identify a libertpr property interest in her piiesn as a non-tenured employee.
The Fourteenth Amendment prohibits states fdapriving any person of “life, liberty, or

property without due process of law.” U.Sr3t. amend. X1V, 8§ 1. “Due process of law”
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essentially requires that the goment provide a person noticedaopportunity to be heard in

connection with the deprivatiasf life, liberty or propertyZappan v. Pennsylvania Board of

Probation and Parqgld52 Fed. Appx. 211, 220 (3d Cir. 20@5)he essential requirements of

any procedural due process claim are noticetlamdpportunity to be heard.”). To succeed on a
Section 1983 claim for a violation of the Faenth Amendment’s procedural protections, a
plaintiff must prove: (1) that state actor deprived her ofecognized “liberty” or “property”

interest; and (2) that thaeprivation occurred withowwdequate process. Jgé. of Curators of

University of Missouri v. Horowitz435 U.S. 78, 82 (1978); Robb v. Philadelpfia3 F.2d 286,

292 (3d Cir. 1984). Property and liberty interests “not generally created by the Constitution.”
Robh 733 F.2d at 292 (discussipgoperty interests); sdd¢orowitz, 435 U.S. at 82-84
(discussing liberty interests). “Rather, ttag created and theirdensions are defined by
existing rules or understandings ts&m from an independent soersuch as state law.” Bd. of

Regents v. RotM08 U.S. 564, 577 (1972). A property insdrexists if state law creates “a

legitimate claim of entitlement to” the disputed interest. Id.
Hence, to establish a prima facie case mfoeedural due process violation, a plaintiff
must establish: (1) a deprivatioha constitutionally protectdiberty or property interest, (2)

state action, and (3) constitutidiyanadequate process. SResnak v. Williams44 Fed. Appx.

555, 558 (3d Cir. 2002) (“Procedural due proadasns, to be valid, must allege state
sponsored-deprivation offaotected interest in B, liberty or property. I6uch an interest has
been or will be deprived, pcedural due process requires tthet governmental unit provide the
individual with notice and a reasonable oppottyto be heard.”) (citdton omitted);_Shoats v.

Horn, 213 F.3d 140, 143 (3d Cir. 2000).



To have a property interestaritiff must demonstrate “more than an abstract need or
desire for it. . . . He must, instead, have ailegte claim of entitlement to it” under state or

federal law. Board of Regents v. Ro#®8 U.S. 564, 577 (1972). In Board of Reggthis Court

addressed the question of whetbenot a teacher at Wisconsin State University - Oshkosh had a
property interest in employment after heswarminated/non-renewed on June 30, 196%tld.
578. The Court noted that the terms of thettact under which she was employed expired on
June 30, 1969. The contract did not providerémrewal. Consequently, the terms of the
appointment secured no interest in re-emplegtrior the next year. The Supreme Court found
there was no state statute or university rule dicypthat secured the interest in re-employment
either. Consequently, it concludedtthe had no property interestfficient to require university
authorities to give him a hearing when they declined to renew his contract of employment.
Id.

Regarding the process required under thetEeath Amendment, “due process is not a
fixed concept, but a flexible doctrine that e&riwith the particular circumstances.” Van de

Zilver v. Rutgers Uniy.971 F. Supp. 925, 932 (D.N.J. 1997) (citing Zinermon v. But8h U.S.

113, 127 (1990)). The “requirement of due procesisapportunity to bbeard at a meaningful

time and in a meaningful manner.” Kahn v. United Staté8 F.2d, 1208, 1218 (3d Cir. 1985).

Here, Plaintiff states that she was a memdred employee of the Board of Education.
According to the Township Board of Edtica, non-tenured employees must have their

contracts renewed year to ydgra Board vote. Similar to th@aintiff in Board of Regents

Plaintiff had no right of expeation to continued employmefdr the 2010-2011 school year.
Plaintiff has not presented any authority under state law which createstprioperests in her

position. Furthermore, Plaintiff had the opportundyile a petition withthe Commissioner of
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Education to be heard and to challenge therghip’s decision. Therefore, Plaintiff was not
deprived of any procedakdue process right.

Next, Plaintiff attempts to state a causection under the “stigma-plus” theory espoused
in Strum v. Clark835 F.2d 1009, 1012-13 (3d Cir. 1987). PI. br. at 20. The Third Circuit
clarified that there were two prongs to thistteThe “stigma” prong requires a plaintiff to
“allege[] that the purportedly stigmatizing statam(s) (1) were made publicly, and (2) were

false.” Hill v. Borough of Kutztown455 F.3d 225, 236 (3d Cir. 2006) (citations omitted). The

Hill Court recognized the factors real to satisfy the “plus” mmg were more “equivocal.”_lId.
at 237. Nonetheless, the Htburt went on to hold that “a public employee who is defamed in
the course of being terminatedaanstructively discharged satisfies the ‘stigma-plus’ test even if,
as a matter of state law, he lacks a priypeterest in the job he lost.” |t 238.

Here, the Court finds that Plaintiff does niiége any public statement. Plaintiff alleges
that she was not being considered for angplosition in the Townshigchool System because
the School System was retaliating against hefiling a Petition that challenged her discharge
or was improperly discriminating agairistr based on an unfounded DYFS complaint.
Furthermore, Plaintiff does not allege publication of any false statement. Accordingly, her due
process violation claim must fail as a matter of law.

C. Plaintiff's Substantive Due Process Claim

Unlike the substantive rightsqiected by procedural due process, which emanate from

state law, substantive due process rights emeafinom the Constitution. Regents of Univ. of

Michigan v. Ewing 474 U.S. 214, 229-30 (1985) (Powdll, concurring). Substantive due

process rights are therefore much naeoin scope. Bell v. Ohio State Unid51 F.3d 240,

249-50 (6th Cir. 2003). The Third Circuit hasused to recognize a pstitutionally protected
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property or liberty interest in continuing teed employment, let alonen-tenure employment.

SeeNicholas v. Pennsylvania State Uni227 F. 3d 133, 141 (3d Cir. 2000).

Moreover, the Supreme Court has cautionedithatreluctant to &pand the concept of

substantive due process.” Washington v. Glucksktty U.S. 702, 720-21 (1997). It has limited

substantive due process protections tor@ss “protected by specific constitutional

guarantees,.. freedom from government actions tshbck the conscience, . . . and certain

interests that [are] so rooted in the traditiond aonscience of our people as to be fundamental.”
Bell, 351 F.3d at 250 (internal citations and quotation marks omitted).

With the exception of certain fundamental tgjhwhich are not implicated here, a state
improperly deprives a person of a substandive process right if it acts arbitrarily and

capriciously. Daniels v. Williamst74 U.S. 327, 331 (1986). To dsliah that an action or policy

is arbitrary and capricious, a piéff must prove that the stateddnot have a rational basis for its
conduct or that it was motivated by bad fathll will unrelated to a legitimate government

objective. Ewing474 U.S. at 227-28; Horowijt435 U.S. at 91.

Plaintiff's substantive due process claim faitg'st, Plaintiff cites no evidence or legal
authority to support her allegati that she has a constitutadly recognized interest in
reinstatement as a non-tenured school employeeeder, courts have consistently held that
even a tenured employee does not have a fundahpoperty interest afforded substantive due
process protection. Séécholas 227 F. 3d at 141 (holding tenurpdblic employment is not a

“fundamental property interesttgied to substantive due process protection”); Emri v. Evesham

Township Bd. of Edu¢.327 F. Supp. 2d 463, 471 (D.N.J. 2004)ding interest in tenure public

employment not entitled tsubstantive due procesofection); Homar v. Gilber67 F. Supp. 2d

9



559, 573 (N.D. Pa. 1999) (“public employment is adtindamental property interest that
implicates substantive due process where awishaal, non-legislativemployment decision is
at issue.”). Since even tenured employees dhaat a fundamental property interest afforded
due process protection, Plaintiff, as a namited employee, does not have a Fourteenth
Amendment claim. Therefore, alibstantive due process claimgsuant to Count Six must be
dismissed. In light of the Supreme Court’s admon that courts shouldot readily expand the
scope of substantive due process protectibins Court finds no basifor concluding that
Plaintiff has a substantive dueopess right to be reinstatad a non-tenured school employee.
SeeBell, 351 F.3d at 249-50.

Second, even if the Court were to find tRéintiff has a constitutional interest in
reinstatement as a non-tenured school employers th no evidence that Defendants arbitrarily
and capriciously deprived her of that right. Morer, even if Plaintiff were able to show a
property or liberty interest ihaving her non-tenure employmexantract renewed, The Board of
Education of the Township had reviewed Riéfis formal evaluations and had taken a public
session vote prior to dismissingaiitiff. Pl. Ex. B at 4. Plainti contests that the Board wrongly
dismissed Plaintiff because there were folgtamtions in the public session vote, and of the
remaining five votes, three were in favor afiegiing Plaintiff’'s contracand two were against
renewing Plaintiff’'s contract. Icat 5. However, the Board ddeid that because there was not a
majority of the nine votes in favor of renewing Plaintiff’'s contract, Affimtontract would not
be renewed. While Plaintiff clegrdisagrees with the Boalpolicies and procedures for
contract renewal, Plaintiff canot establish that the Townshapbitrarily and capriciously

deprived her of a right to have her non-tenure employment contract renewed.
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D. Plaintiff's Tortious Interference with Economic Advantage Claim

Defendants argue that Plaintiff cannot maintairause of action faortious irterference
with economic advantage agaitis¢ individual employees of the Township Board of Education
because Plaintiff has not allegédt any Defendants conduct is side the scope of his or her

employment. In DiMaria @nstruction, Inc. v. Interar¢hhe court stated that “a clear-cut

consensus has emerged that if an employee ot egacting on behalf diis or her employer or
principal, then no action for ttous interference W lie.” 729 A.2d 555, 568 (N.J. Super. Ct.

App. Div. 2011) (citing Fioritio v. City of Atl. City, 996 F.Supp. 379, 392-93 (D.N.J.1998),

aff'd, 185 F.3d 861 (3d Cir.1999), cert. deni@d8 U.S. 1075, 120 S.Ct. 789, 145 L.Ed.2d 666
(2000)).

The Third Circuit has held that an employeésfautside the scope bis employment if
the employee “acts for personal motives, out oliceabeyond his authority, or otherwise not ‘in

good faith in the corporate interest.” Séarrallo v. Hammond In¢94 E3d 842, 849 n. 11 (3d

Cir.1996). Plaintiff has natlearly alleged any of these fagighe instant case. Plaintiff has
only alleged that the employees of the Township Board of Education have falsely refused to
renew Plaintiff’'s contract for reasons of discrimination or retaliation. However, the Court will
not grant a motion to dismiss“the plaintiff can prove any sef facts consistent with his

allegations that will entitle m to relief.” Pension Benefit Guarantee Corp. v. White Consol.

Indus, 998 F.2d 1192, 1196-97 (3d Cir. 1993he Court finds that therare potential material
facts consistent with Plaintiff's allegations which, if proved by Plaintdtjld entitle Plaintiff to
relief on this claim. Therefore, the Court desiDefendants’ motion ismiss Plaintiff’s claim

for tortious interference with economic advantage.
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E. Plaintiff's Breach of Contract Claim

Defendants argue that “[pJursuant to botlener the NJLAD and/or CEPA, the breach
of contract claim is subsumed and must be dised.” Def.’s Reply br. at 4. However, as noted
above, New Jersey courts have found that pfésntiay maintain a CEPA claim as well as other
causes of action which do not require the samefs the CEPA claim. Plaintiff's claim for
breach of contract is not a retaliation olaiand therefore is not barred by CEPA.

Similarly, Plaintiff's breach of contract chaiis not barred by the NJLAD. The NJLAD
only bars common law claims that are dugtice of claims under the NJLAD. SBale v. Boy

Scouts of America734 A.2d 1196, 1219 (N.J. 1999). N.J.S1A:5-27 states that “[n]othing [in

the NJLAD] shall bar, exclude or otherwise atfany right or action, civil or criminal, which
may exist independently of any right to resr@gainst or specific relief from any unlawful
employment practice or unlawful discriminatiorPlaintiff's claim for breach of contract is not
duplicative of her NJLAD claim. Térefore, Plaintiff's claim for l@ach of contract is not barred
by the NJLAD.

F. Defendants’ Claims for Breach of Contrat and Breach of Implied Covenant of

Good Faith and Fair Dealing

Plaintiff moves to dismisBefendants’ counterclaims that Plaintiff breached the
Settlement Agreement and that Plaintiff failedléal with Defendants iidy and in good faith.
In particular, Defendants’ cowsrclaim alleges thalaintiff violated the portions of the
Settlement Agreement pertainingdonfidentiality/nondisclosurend release of claims against
Defendants. Plaintiff argues that thera istrong public policy agnst enforcement of
confidentiality clauses isettlement agreements with publidiges. PI. br. at 11 (citing Asbury

Park Press v. County of Monmou886 A.2d 678, 679 (N.J. 2010) (“A governmental entity
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cannot enter into a voluntaryragment at the end of a publaavsuit to keep a settlement
confidential, and then claim a ‘reasonable exgigon of privacy’ in the amount of that
settlement.”)).

Defendants claim that the confidentialdhause is enforceable because Plaintiff
voluntarily signed the Agreement and was advisgdounsel prior to signing the Agreement.
Defendants argue that public poli@vors the enforcement of contracand that Plaintiff fails to
allege any bad faith or fraud on the Defendants’ ipattte formation of the contract. Defendants
further claim that Plaintti signed the Agreement in 200&8nd only now argues that the
confidentiality clause of theontract is unenforceabl®ef. Response br. at 10-11.

The Court finds that the conedtiality clause of the Agement is unenforceable as a
matter of public policy in New Jersey. In Asbury Rarkormer county employee filed a
complaint against the county. Asbury R#&86 A.2d at 679. The matter was subsequently
settled, and the settlement agreentet a confidentiality clause. Sige The New Jersey
Supreme Court held that the Open PuBlecords Act (OPRA), N.J.S.A. 47:1A-1 to —13,
required disclosure of thee settlement agreementCéhtral to the court’s decision was the
reasoning that “[h]ad the matter not settled, thesiat would have unfolded in a public trial, and
any outcome would have beewealed in open court.” 1dThe Court finds that Asbury Park
controls this case and bars Defendants from counterclaiming for breach of the confidentiality
clause of the Agreement.

Plaintiff also moves to disiss Defendants’ counterclaithat Plaintiff violated the
portion of the Settlement Agreement pertainimgelease of Plaintiff's claims against
Defendants. However, Plaiff counters that the SettlemeAgreement was a waiver and

release of Plaintiff's claims fatiscrimination and/or retaliation melation to Defendants’ failure
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to renew Plaintiff’'s contract i2006. Plaintiff further clarifie that her current claims for
retaliation and/or discriminatioare based upon facts that occursalisequent to the signing of
the Settlement Agreement. Because the Gods that Plaintiff's claims are not based on
claims that Plaintiff had waiveand released pursuant to thetl®enent Agreement, Defendants’
breach of contract claim is denied.

Because Defendants are correct that parties haluty to deal in good faith and abide by
the terms of agreements thagyhvoluntarily enter into, howev, Plaintiff's cross-motion to
dismiss the Defendants’ counterclaim for breacthefimplied covenant of good faith and fair
dealing must be denied. The Court finds thatendants could potentialprove a “set of facts

consistent with his allegations that will entitien to relief.” Pension Benefit Guarantee Corp.

998 F.2d at 1196-1197.
IV.  CONCLUSION

For the reasons detailed aboves @ourt grants in part amtenies in part Defendants’
partial motion to dismiss, and grants in part angakein part Plaintiff cross-motion to dismiss.

An appropriate order shall enter today.

Dated: 11/14/2011 /s/ Robert B. Kugler
ROBERT B. KUGLER
Lhited States District Judge
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