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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY
CAMDEN VICINAGE

EDNA M. BRATEK, DIANE M.
DELUCA, LOIS L. SKOFFand DAVID
L. STEINBERG,
Civil No. 11-3049 (RBK/KMW)
Putative Class Action Plaintiffs,

V. . OPINION
TD BANK, N.A., and
JOHN DOES 15 and 6-10,

Defendants

KUGLER, United States District Judge:

This matter arises out of claims of age discrimination niigdedna Bratek, Diane
Deluca, Lois Skoff, and David Steinberg (collectively, “Plidis’) againstheir former
employe TD Bank, N.A. (“Defendant”). Currently before the Court is Defendant’sandt
dismiss Plaintiffs’ Second Amended Compldmtfailure to state a claim upon which relief can
be granted (Doc. No. 17). For the reasons stated herein, the Court &inBfathtiffshave
failed to plead properly therima facie elementsnder the New Jersey Law Against
Discrimination (“NJLAD”) of a claim for“disparate treatmehtliscriminationbased ora theory
of wrongful termination. However, the Second Amended Camptoes allegéactsin support
of adisparate treatmetaim based on a reductian-force theorythat aresufficient to “state a
claim to relief that is plausible on its faceSée Ashcroft v. Igbal, 556 U.S. 662, 678 (2009).

Thus, Defendans'motion will be denied.
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|. Factual Background and Procedural History

Plaintiffs were employed as customer service representatives at Defendant’s call center in
Burlington County, New Jersey. Between mid-2009 and 28llLBPJaintiffs, ranging in age from
sixty-one to sixty-eight, had their positions terminated by Defendant. Second Amendptd Com
1 15.

In April 2011, Plaintiffs filed the instant lawsuit New Jersey Superior Courtheir
original complaint charge®efendant with violatinghe NJLAD by teminating Plaintif’
employment based on considerations of &ggecifically, Plaintiffsalleged, in addition to other
theories! that they werdired because of Defendant’s disparate treatment agenda to reduce the
overall age of its customer service representatiGasnpl. I 27.

Defendant removed the case to this Court on the bad@efaldiversity jurisdiction.
See 28 U.S.C. § 1332 (2006). Thereafter, Defendant moved to dismiss the complaint under Fed.
R. Civ. P. 12(b)(6), arguing that Plaif¢ifcomplaintfailed to state a claim upon which relief
could be granted. The Court granted the mofioiling, among other thingshat Plaintiffs had
not properly alleged the elements of a prima facie case undéispayate treatment thgoof
unlawful age discriminationBratek v. TD Bank, No. 11-3049, 2012 WL 603299 (D.N.J. Feb.
22, 2012). It granted Plaintiffs leave to file an amended complaint within fourteen days
Plaintiffs filed their Second Amended Complaint on March 6, 2012Derfiendant filed the
instant motion to dismiss shortly thereafter.

Il. Discussion

! Plaintiffs asserted a separate count of age discrimination based on adtispgract” theory. The Court
dismissed this claim as legally insufficiefratek v. TD Bank, No. 133049, 2012 WL 603299 (D.N.J. Feb. 22,
2012). Plaintiffs did not reassert this claim in their Second Amendegkaimnand thus it will receive no further
attention here.



In support ofits motion, Defendant argu@s essencéhat the allegations Plaintiffs added
to their Second Amended Complaint do renedy the pleading deficiencielservedy this
Courtin grantingthe motion ¢ dismiss Plaintiffs’ original @mplaint. Thusit is necessary to
consider both the proper pleading standards for clafrage discrimination under the NJLAD,
as well as the differencégtweerPlaintiffs’ original Complaint and the Second Amended
Complaint.

In its earlier opinion, the Court discussgdome lengtthe law governing both an age
discrimination claim under the NJLAD in particular, and thealbed “plausibility pleading”
standards under Fed. R. Civ. P. 12(b)(6) in gen@dtek, 2012 WL 603299 at **1-5. A full
recapitulation is not necessary here. It will suffice totBayin order to survive a motion to
dismissin the present contextie plaintiff's principal burden is to “demonstrate thatdn she
can meet each of the elements of the prima faci€¢ oasénatever theory of age discrimination
he or she chooses to assafictor v. State, 4 A.3d 126, 141 (N.J. 2010). This amountsrity a
“rather modest” burden, omaeant to “demonstrate to the court that plaintiff's factual scenario is
compatible with discriminatory intent.Henry v. New Jersey Dept. of Human Serv., 9 A.3d 882,
889 (N.J. 2010).

There is no single prima facie case that applies to all employment discriminaiios. cla
Victor, 4 A.3d at 141. Plaintiffs’ Second Amended Complaint alleges age discrimination based
on two disparate treatment theories: a wrongful termination theory and a cedadtrce
theory. In order to assert a prima facie case of age discrimination undelLtAB nthe basis
of wrongful termination, a plaintiff must show that: (1) plaintiff was a membempobtcted
group; (2) plaintiff's job performance met the employer’s legitimate expecsa (3) plaintiff

was terminated; and (4) the employeplaced, or sought to replace, the plaintfive v. Sanley



Roberts, Inc., 867 A.2d 1133, 1141 (N.J. 2005). In order to make out a prima facie case on the
basis of a reduction in force theory, a plaintiff must show that: (1) plaintifewasmber ba
protected class; (2) plaintiff was qualified for the position at issue; (Bitiffisuffered an
adverse employment action; and (4) the employer retained an employeestyfiyounger than
the plaintiff who was similarly situatedMonaco v. Am. Gen. Assurance Co., 359 F.3d 296, 300-
01 (3d Cir. 2004).

When considering whether allegations in Plaintiffs’ Second Amended Complaint
establish the prima facie elements of these two theories of age discriminatiGouthenust
“accept all factual allegeons as true, construe the complaint in the light most favorable to the
plaintiff, and determine whether, under any reasonable reading of the comp&apigintiff
may be entitled to relief.’Fowler v. UPMC Shadyside, 578 F.3d 203, 210 (3d Cir. 2009)
(quotingPhillips v. County of Allegheny, 515 F.3d 224, 233 (3d Cir. 2008)). In other words, a
complaint survives a motion to dismiss if it contains sufficient factual matter, ad@ptaue, to
“state a claim to relief that is plausible on its facAshcroft v. Igbal, 556 U.S. 662, 678 (2009);
Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007).

[11. Analysis

In its opinion granting Defendant’s motion to dismiss Plaintiffs’ original Compltaiat,
Court found that Plaintiffs had not established the second and fourth elements of thia@ema
case for either the wrongful termination or reduction in force theories of sgaunation.

Bratek, 2012 WL 603299 at **5, 6.

Apparently responding to the Court’s arsadyPlaintiffs’ Second Amended Complaint

includesthree new paragraphs. The first states that each named plaintiff was “perforitiiag to

reasonable expectationt his or her employer at the time of each person’s terminat&tond



Amended Complff15a-d. Another lists the names and ages of persons who remained in
Defendant’'s employ afterd&ntiffs were terminatedld. at 19a. The thirdadditionstates that
Defendant has continued to hire Customer Service Representativesndgosition from
which Plaintiffs werelaid off. Id. at 119b.

As an initial matter, despite Defendant’s claim to the contrary, Paragt&phitrough
15d of Plaintiffs’ Second Amended Complaint augficient to satisfy the second element of the
prima facie case for both the wrongful termination Hredreductiorin-force theories of age
discrimination under the NJLAD. Thus, combined with other pleadings not in disputeiffdlaint
have satisfied the first three elemeotdoth claims.See Bratek, 2012 WL 603299 at *5. Itis
the fourthprima facieelementfor each theory which warrants further consideration.

Defendantsserts tha®laintiffs’ wrongful termination claim remains deficient because
Plaintiffs have still never alleged that they weeplaced by anyone of a sufficiently younger age
as to permit an inference that age was a factor in the termination dedxbis Br. in Support
of Mot. to Dismiss 16.The Court agrees: Plaintiffs stdb not allege which individuals replaced
them, nor do they allege the age of these replacements (if in fact theyeplaced at all). The
failure to make such averments is fatal to Plaintiffs’ wrongful termination claims, Thu
Plaintiffs’ Second Ameneld Complaint cannot survive on this basis.

Defendantirgueghat Plaintifs’ reductionin-force claimis likewise defective
Defendant acknowledges that the Second Amenaedplaintincludesthe names of eighteen
customer service representatives under the afggtgfwho were retained by Defendant after
Plaintiffs’ employment was terminate@ut Defendansubmitsthat this averment is legally
insufficientin light of the size of the alleged class of plaintiffs. That is, because Plagtdifis

that the population of customer service representatives across the country affettted by



Defendant’s alleged age discrimination is between “several hundred” anecchsam“one
thousand” people, offering the names of agilyhteernndividuals who were retaineat an
individual facility, Defendant contends, ‘istatistically irrelevant.”Def.’s Br. in Support of Mot.
to Dismiss 18seealsoid. at 2021 (arguing that the Second Amended Complaint is deficient in
part because it alleges “that approximately 3%mefgopulation retained was less than 40 years
old, [but makes] no factual allegations about the age distribution of the other 97% ezaploye
[sic] who were retained?)

Defendant offers no case lagknowledginghe legaksignificance of this argument, and
the Court is not inclined to create any at this juncture. It would pose a substatialimdeed
if a class action plaintiff, in order to survive a motion to dismiss in an age disation case
under the NJLAD, needed to provide detailed personnel information about every one of his or
hersimilarly situated caworkers. Such a requirement would not be in keeping with the
admonishment by the New Jersey Supreme Court that a plaintiff’'s obligation to ppad
the elements of a prima facie casepifployment discrimination shouichposeonly a “rather
modest” burdemo demonstrate thate “plaintiff's factual scenario isompatible with
discriminatory intent.” See Henry v. New Jersey Dept. of Human Serv., 9A.3d 882, 889 (N.J.
2010) (emphasis addedinstead it will suffice for the present purposes that Plaintiffs have
provided the names and approximate ages of several fellow customer sendsermgtives
whom Defendant retained and who are sufficiently youtigger Plaintiffsas to permit an
inference of age discriminatioccordingly, Plaintiffs have met their primary burden of
properly pleading the four elements of an age discrimination claim under tA®Nbased on a
reduction in force theory of disparate treatment. Such is sufficiéstai® a claim to relief that

is plausible on its face.See Igbal, 556 U.S. at 678.



V. Conclusion

For the reasons stated above, Plaintiffs have failed to establish the eleh@eptgna
facie case of age discrimination under the New Jersey Lamgtdaiscrimination based on a
wrongful termination theory of disparate treatmedbowever, Plaintiffs have established the
elements of a prima facie case of age discrimination based on a reducticreithéory of
disparate treatment. Thus, Defendamtiotion to dismiss Plaintiffs’ Second Amended

Complaint will be denied. The Court will issue an appropriate order.

Dated: 11/5/12 /s/ Robert B. Kugler
ROBERTB. KUGLER
United States District Judge

2 The Court recognizes that Defendant ladso moved to strike the class action allegations of Plaintiffs’ Second
Amended Complaint. The Court finds resolatmf those issues at the motion to dismiss stage to be premature, and
thus will deny without prejudice that aspect of Defendant’s motion toiss The Court will be pleased to consider
these arguments if and when Plaintiffs file for class certification.
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