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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY
CAMDEN VICINAGE

MADELYN RODIER,
CivilNo. 11-4769(RBK/AMD)
Raintiff,

V. : OPINION
CHICO'S FAS, INC., HEIDI
MARGGRAF, LISA SCHAFFER, AND
JOHN DOES 1 THROUGH 15,

Defendants. :

KUGLER, United State®istrict Judge:

In this case, Plaintiff Madgh Rodier (“Plaintiff”) assertslaims of age discrimination,
hostile work environment, and retaliation under the New Jersey Law Against Discrimination,
N.J. Stat. Ann. 8 10:5-4t seq(“NJLAD”), against her former employer, Defendant Chico’s
FAS, Inc. (“Chico’s”), and her former supsors, Defendants Heidi Marggraf and Lisa
Schaffer. Currently before the Court is the Defendants’ motion for summary judgment. (Doc.
No. 37). For the reasons statetein, the Court finds that Piff has failed to offer evidence
in support of her NJLAD age discrimination, hiestvork environment, and retaliation claims
that would create a genuine dispute of materizlfiar trial. Accordingly, the Court will grant

Defendant’s motion.
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|.  FACTUAL BACKGROUND AND PROCEDURAL HISTORY!?

Plaintiff’'s action arises out dfer alleged treatment duritige course of her employment
with Defendant Chico’s, and the circumstes surrounding her eventual, and allegedly
involuntary, resignation.

Plaintiff began her employment with Defemd&hico’s in October 2004 as an assistant
manager, and was later promoted to store marsdbe Tropicana Store located in Atlantic
City, New Jersey. (Defendants’ Statement of Wpdted Material FactsDefs.” SUMF”)  1.)

In June 2006, Plaintiff became the store managreaChico’s store at the Pier at Caesar’s
Palace, Atlantic City (the “Pier store”)Id({ 2.) As store manager, Plaintiff was responsible for
sales and customer satisfaction, store djmars, visual presentian, human resources
management, and was required tewer sales goal achievemenid. ([ 6-7). Plaitiff was also
responsible for communicating K&erformance Indicators (“KB to the store’s staff and
ensuring KPI achievement, recruiting and hirisgistant store managers and sales associates,
consistently meeting or exceeding store saletsgaad motivating and training Associates to
achieve full potential while meeting and exaegdcompany standards. (Defs.” SUMF { 8;
Plaintiff's Response to DefendahStatement of Undisputed Maial Facts (“Pl.’s SUMF”) 1

8.) In her capacity as store naayer, Plaintiff reported to threkstrict sales managers: Doreen
DeAngelis, Elise Gourley, and Defendant L&aaffer. (Defs.” SUMF  3.) DeAngelis,
Gourley, and Defendant Shaffer reported tdeDdant Heidi Marggraf, Plaintiff's Regional

Sales Manager.Id. 1 4.)

1 When considering a defendant’'s motfonsummary judgmenthe Court views the factsderlying the claims in
the light most favorable to the plaintifSee Petruzzi’'s IGA Supermarkets;.m. Darling-Delaware Co., Inc998
F.2d 1224, 1230 (3d Cir. 1993).



In early 2008, Plaintiff completed a self-assessment evaluating her 2007 performance.
(Id. 1 9.) In this assessment she confirmed th@f) she did not exceed company expectation of
store volume; (2) she allowed non-productive aisdes to remain employed; (3) her store
statistics were lower than company standaadst, (4) her store had ‘negative comp’ for the
year.” (d.) A separate assessment completed by distales manager Elise Gourley reviewing
Plaintiff's 2008 performance, yi@ed mixed results. Plaintiff vsaated as “demonstrating less
than half” of the behaviors related to the follagiareas: “(1) direatg others, (2) hiring and
staffing, (3) motivating others, argd) priority setting.” (Defs.” SUMF { 11.) But Plaintiff was
rated as exhibiting strength in “customer focusyidg for results and integrity and trust.” (Pl.’s
SUMF 1 11 (internal quotation marks omitted).)

In early 2009, the Pier stostill was not making its numberand so Plaintiff partnered
with district sales manager Doreen DeAng&liput together an “aicin plan” in order to
improve results for her store. (Pl.'s SUMRJ) The action plan stated, among other things,
that the “Sales Lead must significantly improae’erage dollar sale (“ADS”), that there needed
to be an increase of 20% oveegent ADS by July 4th, and thagibals were not met the Sales
Lead would be asked to step down. (Declaradioklichael Tiliakos in Support of Defs.” Mot.
for Summ. J. (“TiliakoDecl.”), Ex. F.)

In May 2009, Defendant Shaffer becaRiaintiff's district sales managér(Defs.’

SUMF { 15; Pl.’s SUMF | £5 Defendant Shaffer was taskwith, among other things,

2 Plaintiff denies this fact as statadd instead states that “Defendanaffdr became the District Sales Manager
who was responsible for Store 550.” (Pl.’s SUMF ) Ibappears that Plaintiff disputes Defendants’
characterization that Defendant Shaffer was “Plaintifitect sales manager.” (Defs.” SUMF { 15.) This
disagreement is irrelevant for the instant opinion.

3 This paragraph is improperly numbered as paragrajph R&intiff's Response to Defendants’ Statement of
Undisputed Material Facts. As there are a numberhef dhstances in her Respongaere Plaintif incorrectly
numbers her statements, the Court will refah®sproper number throughout this opinion.



improving the performance of the Pier store. (Defs.” SUMF { 16.) On May 21, 2009, Defendant
Shaffer gave Plaintiff a Goals and Objectives Fasmich directed Plairiti to “drive sales” and
“energize the store team.Id(  18; Tiliakos Decl. Ex. G.) On June 8, 2009, Defendant Shaffer
provided Plaintiff with a Record of Associgdd®ntact (‘ROAC”), a Chig’s corrective action.

The ROAC set forth statistics for the Pier storhich included “comp”, plan, average dollar

sale, and average dollar sale percentsgeompared to the prior yeatd.(f 21.) The Pier store

was below district numbers for all of these metridd.) (The ROAC contained standard

language that failure to comply with the guidels and procedures kst in the ROAC “may

result in further corrective action up to and including dismissadl” 1(25.) Attached to the

ROAC was a 30-60-90 day performance plan that set forth goals that Plaintiff was to achieve by
September 2009.1d. 9 27; Tiliakos Decl. Ex. I.) Thiplan listed, among others, the following

goals and objectives: increase average dollaros@elast year for May atistrict average or

better, achieve district averagebmtter for last year’'s salesJdane, achieve sales plan for June,
“attend weekly conference call with bottom 3¥Tomp performers [and] bring gameplan on

how to improve store[’]s péormance to the call.”l1d.) Defendant Shaffer utilized this same
30-60-90 day plan with other store managetseindistrict, gave many store managers ROACs

for unsatisfactory performance, and counseldérostore managers for poor performandd. (

11 30, 35; Lisa Shaffer Dep., Sept. 17, 2012, 49:@22]aration of Lisa Shaffer (“Shaffer

Decl.”) 11 7, 8)

4 Although Plaintiff denies the truth of these facts inRResponse to Defendants’ Statement of Undisputed Material
Facts, she points to nothing in the record in supportrodiéeial and instead argues—as is inappropriate in a Rule
56.1 Statement of Facts—that be@thsis information comes from Defeanat Shaffer’'s deposition testimony and
declaration, it is self-serving and mtpported by any other “scintilla of eeigce” and thus it is not an undisputed
material fact. $eePl.’'s SUMF  30)Beatty v. EIk TwpNo. 08-2235, 2010 WL 1493107, at *4 n.2 (D.N.J. Apr.

14, 2010) (“The Rule 56.1 statement of facts is nopthee for argument”). Without more, this fact remains
undisputed.SeeFed. R. Civ. P. 56(c)(1)(A) (“A party asserting that a fact cannot be or is genuinely disputed must
support the assertion by . . . citing to particular parts of materials in the recomissadipurian v. HarpNo. 06-
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In the twenty-nine month period betwdegbruary 4, 2007, and July 4, 2009, the Pier
store failed to meet its monthly sales plan tiyeone times. (Defs.” SMF | 38; Pl.’'s SUMF
38.) Plaintiff acknowledged that her store was performing well, but attributed the Pier
store’s poor performance to the economy and #&udirte of the casino indusgtin Atlantic City.
(Madelyn Rodier Dep. (“Pl.’s Dep.”), July 7, 2B, 65:4-24.) She also believed that the reason
she received a ROAC was not only becaugb@Pier store’s performance, but because
Defendants “wanted [her] out” and that was “partlyie to “her age.” (Pl.’'s SUMF { 21; Pl.’s
Dep. 146:9-152:12.) Plaintiff testifiethat on several of Defend&ihaffer’s visits to the Pier
store, Defendant Shaffer made certain comméydatePlaintiff’s staff andlirected Plaintiff to
recruit “some younger and more egetic individuals” to the store(Pl.’s Dep. 34:6-13.) She
also stated that there neededbéo‘younger energy” in the storéd(33:2-9), and, on one
occasion, told Plaintiff to “lose the stangs. That's not what we do nowjd( 38:2-39:2).

Because Plaintiff was on a three-mopé#rformance plan, Defendant Shaffer was
required to follow up each month and check onrfilfis performance. (Defs.” SUMF { 42.)

On or around the thirtieth day of the 30-60ey performance plan, Defendant Shaffer gave
Plaintiff another ROAC. (Defs.” SUMF { 4Bj.’s SUMF  43.) The ROAC stated that
“[Plaintiff] has not met the goals and objectiveatttvere set on 6/8/09”, the time period within
which she must meet her goals and objectivas “immediate and ongoing”, and that if the
required level of improvement was not achieaed maintained, further corrective action, up to
and including dismissal, couldset. (Defs.” SUMF $3; Ex. N.) The ROAC also stated that

the Pier store “did not meet the percentagesifyiaar sales goals (-15.88low last year’s store

896, 2010 WL 2560495, at *4 n.2 (D.N.J. June 21, 2010) (“[AlJrgument by counsel unsupported by any avidence i
the record . . . woefully fails to satisfy Plaintiff's obligation under Local Rule 56.1").



sales goal and -7.4% below last year’s distritdsgoal) or the sales plan goal.” (Defs.” SUMF
1 45; Pl.’s SUMF | 45.) Plaifitiwvas provided with an additioh&oals and Objectives Form.
(Pl.’s SUMF | 46.)

In discussing Plaintiff's latest ROAGd Goals and Objectives Form, on July 10, 2009,
Defendant Shaffer told Plaintiff that “she wasgoing to make it; that [Plaintiff] could leave
[her] position at any time, or [sheould stick it outuntil the end[;] [Plaintiff's] decision, and
that if [Plaintiff] wanted, she would consider [Piff] for an assistant manager . ...” (Defs.’
SUMF 1 48; Pl.’s Dep. 173:2-175:5.) After thneeting, and on the same day, Plaintiff resigned
her position with Chico’s. (Def’' SUMF { 49; Pl.’s SUMF 1 49.)

Almost one year later, on July 8, 2011, Plaintiff filed suit agairsDefendants in the
Superior Court of New Jersey, Atlantic CounBlaintiff claims thaDefendants discriminated
against her because of her age, that she was subjected to discriminatory comments, and
eventually resigned her position involuntarilchase she “saw the writing on the wall” and
knew she would eventually be terminated. RiHialleges that Defendds have violated the
NJLAD, and are also liable for creating a tilesand retaliatory work environmentSde
Compl., Doc. No. 1))

On August 18, 2011, Defendants filed a noticeemfioval pursuant to 28 U.S.C. § 1441,
invoking this Court’s jurisdictin under 28 U.S.C. § 1332(a). In an Order dated August 24,
2011, this Court ordered the Defendants todileAmended Notice of Reoval properly alleging
the citizenship of every partyd alleging that diversitof citizenship exists. (Doc. No. 3.)
Defendants filed their Amended NoticeR&émoval on August 25, 2011, properly alleging

diversity citizenship, and answered Plaintiff's Complaint. (Doc. Nos. 4, 10, 21, 23.)



On March 22, 2013, Defendants filed the amstmotion for summary judgment. (Doc.
No. 37.) The crux of Defendantsiotion is that Plairif has failed to offer facts in support of
her claims, such that no genuine ditgof material fact exists thatould warrant a trial, and that
Defendants are entitled to judgment as a maft&aw. The Court will examine each of
Plaintiff's claims in turn.

II. LEGAL STANDARD

Summary judgment is appropriatdere the Court is satisfigdat “there is no genuine
dispute as to any material fact and that the movant is entitled to judgment as a matter of law.”
Fed. R. Civ. P. 56(akee Celotex Corp. v. Catrett77 U.S. 317, 330 (1986). A genuine dispute
of material fact existenly if the evidence isuch that a reasonahley could find for the non-
moving party. Anderson v. Liberty Lobby, Inel77 U.S. 242, 248 (1986). When the Court
weighs the evidence presented by the partigdbeevidence of the non-movant is to be
believed, and all justifiable inferencage to be drawn in his favorId. at 255.

The burden of establishing the nonexistesfca “genuine issue’s on the party moving
for summary judgmentAman v. Cort Furniture Rental Cor@5 F.3d 1074, 1080 (3d Cir.
1996). The moving party may satisfy its bur@géther by “produc[ing] evidence showing the
absence of a genuine issue of material fact” dsbgwing’ — that is, poiting out to the district
court — that there is an absence of ewmitk to support the nmoving party’s case.Celotex
477 U.S. at 325.

If the party seeking summary judgment makes this showing, it is left to the nonmoving
party to “do more than simply show that thés some metaphysical doubt as to the material
facts.” Matsushita Elec. Indus.aC v. Zenith Radio Corp475 U.S. 574, 586 (1986). Rather, to

survive summary judgment, the nonmoving partystrimake a showing sufficient to establish



the existence of [every] element essential to that party’s case, and on which that party will bear
the burden of proof at trial.Celotex 477 U.S. at 322. Furthermore, “[w]hen opposing summary
judgment, the nonmovant may not rest upon mdegaitions, but rathenust ‘identify those
facts of record which would contraditte facts identified by the movant.Corliss v. Varner
247 F. App’x. 353, 354 (3d Cir. Sept. 17, 2007) (quokogt Auth. of N.Y. and N.J. v. Affiliated
FM Ins. Co, 311 F.3d 226, 233 (3d Cir. 2002)).

In deciding the merits of a party’s motiorr &ummary judgment, the Court’s role is not
to evaluate the evidence and decide the truthefmatter, but to determine whether there is a
genuine issue for trialAnderson477 U.S. at 249. Credibilitgeterminations are the province
of the fact finder, nathe district court.BMW, Inc. v. BMW of N. Am., In@74 F.2d 1358, 1363
(3d Cir. 1992).
1. DISCUSSION

A. Age Discrimination

The New Jersey Law Against Discrimirati (“NJLAD”) prohibits an employer from
discriminating in the “terms conditions, or privileges of employment” on the basis of a person’s
age. N.J. Stat. Ann. 8§ 10:5-12(a). The oans of an NJLAD age discrimination claim are
strongly informed, though not inexorably resady by reference to federal substantive and
procedural rules in the Title VII contextlernandez v. Fed. Expreddo. 06-4745, 2008 WL
163642, at *3 (D.N.J. Jan. 16, 2008) (citi@grety v. Atlantic City Hilton Casino Reso877
A.2d 1233, 1237 (N.J. 20058¢ccord Bergen Comm. Bank v. Sislé23 A.2d 944, 954 (N.J.
1999) (“To the extent the federal standards [fa digcrimination] are ‘useful and fair,” they

will be applied in the interest of achieving uniformity in the discrimination laws.”)



To state grima faciecause of action under the NJLABIaintiff must demonstrate that
(1) she belongs to a protected class, (2)dte performance met her employer’s legitimate
expectations, (3) she suffered an adverse @mnmmnt action, and (4) “the adverse employment
action occurred under circumstances giving tsan inference of discrimination Anderson v.
Thermo Fisher ScientifidéNo. 11-3394, 2013 WL 1222738, at *3 (D.N.J. Mar. 25, 2013). In the
context of an age discrimination claim, the foystbng requires a showingat the plaintiff was
replaced by someone sufficienylgunger, so as to permit an inference of age discriminatcbn.
Plaintiff can establish thigrima faciecase through the use of either direct or circumstantial
evidence.Arenas v. L'Oreal USA Prods., In@90 F. Supp. 2d 230, 235 (citiggsler, 723 A.2d
944, 954).

1. Plaintiff's Direct Evidence Digimination Claim under the NJLAD

Direct evidence of wrongful dischargeder the NJLAD woul establish that
“decisionmakers placed substantiiance on an illegitimate criterion”—in this case, Plaintiff's
age—in reaching an adverse employment decidion.'Such evidence must ‘demonstrate not
only a hostility toward [older employees], but also a direct causalection between that

hostility’”” and an adveres employment decisiond. If Plaintiff “is ableto satisfy this rigorous
burden and establish a direct prima facie case thapagsg was a substantial factor in an
adverse employment decision, the rdhen shifts to [the Defemalg] to show that they would
have made the same decision even irathgence of the impermissible criteriond. Direct

evidence, if believed, “proves [the] existencdtbg] fact in issue without inference or

presumption.”Buchholz v. Victor Printing, Inc877 F. Supp. 2d 180, 185 (D.N.J. 2012).



Here, Plaintiff argues that treers direct evidence of age discrimination. In support of
this claim, she points to DefenueShaffer’'s statements to Riéff regarding the employees in
her store and Plaintiff's clothing, which shdibges evinced a bias toward older employees.

Plaintiff alleges that during several of Defenti&haffer’s visits to the Pier store, she
made discriminatory comments, such as: (1) “the staff needed to be ‘younger and more
energetic”, (2) the “staff was old and neededtwyounger and peppier(3) “there needed to
be ‘younger energy’ in the storg4) Plaintiff should “recruitsome younger and more energetic
individuals’ to the Pier storeand (5) on one occasion, Defend&Mtaffer told Plaintiff “she
must ‘lose the stockings’ and ‘loglounger.” (Pl.’s Br. in Opp’rto Defs.” Mot. For Summ. J.
(“Pl.’s Opp’n”) 4-5; Pl.’s Dep. 27:20-37:17.)

First, all but one of Defendant Shaffer's comitsemere directed toward Plaintiff's staff,
not Plaintiff. These comments are more appately characterized as circumstantial evidence
because they lack the requisite direct causalexion needed to conclude that Plaintiff's age,
per se was a substantial factor in Dafiants’ adverse employment decisfoimstead, in order
to find that Plaintiff provided dticient evidence to make out a claim under the NJLAD, a fact-

finder would evaluate this evidence and then rieadfer that because Defendant Shaffer stated,

5 As discussed below, Plaintiff clainisat she was subjected to an adeensiployment decision because she did not
voluntarily resign, but was constructively discharg&gesection A.2.iiinfra.

6 See, e.gCastle v. Sangamo Weston, |Ir&37 F.2d 1550, 1553 (11th Cir. 1988) (discussing statements by
supervisor, among others, that “he saw too many older employees whom he termed the ‘old theard’ in
management and engineering staff, that he did not che/eomanagers reporting to him that were older than he
was, that the company needed ‘new, young blood,” referring to various employees dart§ldold bastards,’
‘little old ladies,’ ‘old cows,” and even declared durimgnagement meetings that ‘everyone over 35 should be
sacked’ were examples of circumstantial evidendajth v. Daler-Rowney USA L{2012 WL 893095, at *4-5
(D.N.J. Mar. 15, 2012) (holding that CEQ'’s expression that “the company needed to getrymthgeeaper,”
which was used on “several occasions when discusisinfyture of the companydid “not support a direct
evidence theory of age discrimination where remark wasedtten months before Pl&iffis termination, was not
in reference to Plaintiff specifically, aflaintiff testified “that he understodhtis phrase solely referred to [the
CEO’s] motivation to save money”).
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for example, that “thetaffneeded to be ‘younger and morergetic’”, that it was actually
Plaintiff's age that posed a problem for Defendantsthat Defendants issd Plaintiff ROACs
and put her on a performance plan in an etfmget rid of her. (Pl.’s Dep. 27:20-37:17
(emphasis added).) This type of reasoningheracteristic of a clai based on circumstantial
evidence and stands in stark contrast to the lohdgatements typically considered by courts to
be direct evidence where the evidence supportettilth of an assean directly, without the
need for additional evidence or inferen&ee, e.gEdwards v. Panther Technologies, Irndo.
10-5214, 2012 WL 5880276, at *10 (D.N.J. Nov. 19, 2qQb»)ding that Plaintiff presented
direct evidence of a negative reliance onllagitimate criterion—Plainff's disability—with
testimony that Defendant supervisor told Pi#fitlhat he was “no good for [employer] anymore”
because of his “back being injuredSge also Fakete v. Aetr208 F.3d 335, 336, 339 (3d Cir.
2002) (concluding that remark from superioetaployee that “the new management . . .
wouldn’t be favorable to [himpecause they are looking for younger single people that will work
unlimited hours and that [he] walri’'t be happy there in the ful made a few months before
employee was fired was a “clear, direct warnin§the employee] that he was too old to work
for [the employer], and that he would be firedsdf he did not leave . .. on hisown . ...");
Castle v. Sangamo Weston, |r@37 F.2d 1550, 1558 n.13 (11th i888) (stating that “[a]n
example of direct evidence would be a scrapagfer saying, ‘Fire Rolis—she is too old™).
Further, Plaintiff's own testimony contradictsrlassertion that she has made out a direct
evidence claim. Although Plaintiféstified that Defendant Shaffsaid the staff was “older”,
she later admitted that Defendant Shaffer did natadigtsay that the staff was “older”, but that
she was “paraphrasing” and “I don’t know teht — she made reference to the staff being

older.” (Pl.’s Dep. 32:3-20.) Indeed, the one statentteait Plaintiff testified was made directly
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to her by Defendant Shaffer—that “she milete the stockings’ and ‘look younger”— was not
a word-for-word characterization. Instead, Riffimferred that when Defendant Shaffer told
her to “lose the stockings”, Defendant Shaffexantthat Plaintiff needed to look younger. (Pl.’s
Dep. 38:2-39:11.) These statements, without nmareenot direct evidence of a hostility toward
members of Plaintiff's clasgnd Plaintiff's own inferencaggarding Defendant Shaffer’s
statements are indicative of the fact tthety are not properly considered as such.

2. Plaintiff's Prima Facie Case under teDonnell DouglasStandard

When a claimant is unable to establiskcdiminatory employment actions through the
use of direct evidence, he or she may use circumstantial evidence. In evaluating a NJLAD claim
based on circumstantial evidence, the Courtiapphe three step burden shifting framework
advanced itMcDonnell Douglas Corp. v. Gregdl1 U.S. 792 (1973)See alsWright v. L-3
Comms. Corp.227 F. Supp. 2d 293, 297 (D.N.J. 2002) (cithgler, 723 A.2d at 955).
UndertheMcDonnell Douglagramework, the plaintiff has the initial burden of
establishing the four elements gbama faciecase of age discriminatiorseeWright, 227 F.
Supp. 2d at 297. Doing so creates a rebwdtpld@sumption that the employer unlawfully
discriminated against him or held. Consequently, upon the plaintiff establishing his or her
prima faciecase, the burden shiftsttte defendant who must “ee forward with admissible
evidence of a legitimate, nonsdriminatory reason for itsjextion of the employee.1d. (citing
Sisler, 723 A.2d at 955). If the defendant emplogan offer such a reason, the presumption of
unlawful discrimination falls away, and the burdeiitstback to the plaintiff, who must show
“that the legitimate nondiscriminatory reason artied! by the defendant was not the true reason
for the employment decision but wasnelg a pretext for discrimination.td. (citing Sisler, 723

A.2d at 955). When conducting this analysis, tlher€Cis mindful that the plaintiff's burden, in
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its essence, is to show thas or her age “played a rale the employer’s decisionmaking
process and had a determinative inflceenn the outcome of that procesdbnacq 359 F.3d at
300.

In this case, Defendants do nogplite that Plaintiff is a merabof a protected class, but
argue that she cannatherwise establish@ima faciecase for age discrimination under the
NJLAD. (Defs.’ Br. in Support of Mot. For Summ. J. (“Defs.’ Br.”) 13-17.)

i. Job Performance

Once the Court determines that a plaintifiimember of a protected class, it then
evaluates whether the plaintiff's job perftance met his or her employer’s legitimate
expectations. Defendants arguattRlaintiff cannot meet thisurden because the record shows
that Plaintiff did not in fact meet Chico’s |éighate expectations; indeed, she was repeatedly
counseled by district managers in an eftorimprove her performance because her Chico’s
location routinely failed to meet its goals angechives. (Defs.’ Br. 13-14.) Plaintiff responds
that Defendants’ argument is praopriate at this stage ofetlCourt’s analysis because the
relevant inquiry here is simplyhether Plaintiff was performg her job prior to the adverse
employment event, and not whether her actudbpmance met Chico’s expectations. (Pl.’s Br.
6.) Plaintiff is correct.

At this stage of th&icDonnell Douglasanalysis, a plaintiff need only show that she was
actually performing the job pnido her termination and hdke “education and experience
necessary to qualify for the position [s]he hel&Wider v. Ha-Lo Indus., Inc134 F. Supp. 2d
607, 622-23 (D.N.J. 2001). “[P]erformance mdiks poor evaluations are more properly
debated in the second and third stagf the burden shifting test[;] they do not come into play as

part of the second prong tife prima facie case.Zive 182 N.J. at 455, 867 A.2d 1133 (citing
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Greenberg v. Camden Cty. Vocational & Technical Sch@o®8 A.2d 460, 467 (N.J. Sup. Ct.
App. Div. 1998)).

A review of the evidence shows that Pldfriiecame store manager at the Pier store in
June 2006, and performed her job as store mariaae 2006 until her resignation in July 20009.
(Pl.’s Dep. 19:6-14.) Accordingly, Plaintiff kastablished that hperformance met Chico’s
legitimate expectationsSeeBuchholz v. Victor Printing, Inc877 F. Supp. 2d 180, 188 (D.N.J.
2012).

ii. Adverse Employment Action

Next, the Court analyzes whether Pldfrguffered an adverse employment action.
Because Plaintiff resigned from her positiorSésre Manager at the Pier store, whether she
suffered an adverse employment action is analypelér the doctrine of constructive discharge.
See Vanartsdalen v. Twp. of Eveshaio. 05-1508, 2007 WL 2219447, at *7 (D.N.J. Aug. 2,
2007). Constructive discharge occurs when an “employer knowingly permit[s] conditions of
discrimination in employment so intolerablatla reasonable person subject to them would
resign.” Spencer v. Wal-Mart Stores, Ind69 F.3d 311, 317 n.4 (3d Cir. 2006) (qQuot®gss V.
Exxon Office Sys. Cor47 F.2d 885, 887 (3d Cir.1984) (intdrgaotation marks omitted)).

This is an objective inquiryVanartsdalen2007 WL 2219447, at *4 (citingennsylvania State
Police v. Suderss42 U.S. 129, 141 (2004)).

Here, Defendants argue that although Piffialieges that she was constructively
terminated, she bases these aliega on subjective peeptions rather than fact. Simply, the
conditions at Chico’s were not “so unpleasandifficult that a reasonable person would have
felt compelled to resign.” (Defs.’ Br. at 15-1@2)aintiff dispues Defendants’ assertions, and

argues that although she resigned, the “delmorg, humiliating and discriminatory conduct
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and comments made to her and/or in hergres by Defendants Shaffer and Marggraf . . .
created a work environment so intolerable thatore manager in [her] position would be forced
to resign.” (Pl.’s Opp’n 8-9.)

In Clowes v. Allegheny Valley Hospit#the Third Circuit set forth a number of factors to
be considered when determining whether arnviddal has been constructively discharged. 991
F.2d 1159, 1161 (3d Cir. 1993). Theaetors include an employer&forts to: (1) demote an
employee; (2) reduce an employee’s pay or bené8) involuntarily trasfer an employee to a
less desirable position; and (4)eslan employee’s job responsibéds. In evaluating the instant
record in light of these factors, the Court i$ convinced that a reasonable trier of fact could
find that Plaintiff was onstructively discharged.

First, Plaintiff has not directed the Courtaioy part of the record showing that her pay
and benefits were reduced, she was transf¢oa less desirabj@osition, or her job
responsibilities were altered’he only employer action that couarguably be characterized as
impacting Plaintiff's responsibilities were tREOACs and performance plan. However, it does
not appear from the record that the performanae set forth goals arabjectives for Plaintiff
to achieve that somehow fell owtsiher typical responsibilities asstore manager or altered her
current responsibilities, and Riiff offers no argument or fagal contentions tending to support
a different conclusion. Indeed, these sookre regularly used by Chico’s and upper
management to improve store performanceppears from the record that Defendant Shaffer
used ROACs and performance plans withier employees who were dealing with
underperforming stores. (Shaffer Dep. 49:6-2&Ithough Plaintiff argus that the reason she
received ROACs and was put on a performance plan was because of her age, (Pl. Opp’'n 12-13),

“an unfavorable evaluation, unaccompanied by a demor similar action is insufficient” to
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establish an adverse employment actigiSioufi v. St. Peter’s University Hosg87 A.2d
1170, 1184 (N.J. Super. Ct. App. Div. 2005)

Plaintiff does state in her ngsnse to Defendants’ statemehtundisputed material facts
that “[Defendant] Shaffer plainly told [her] that [the store nggmgposition] was not going to be
her position as of September 4, 2009,” and sheitsbtiiat Defendant ScHiar told her that she
was “not going to make it.” (Pl.’s SUMF { 515owever, Plaintiff also admitted that when
Defendant Schaffer told her she “wasn’t goingniake it” she understood that comment to mean
“that the goals and objectives [set fortHAlaintiff's Action Plan] would not be met by”
September 4, 2009. (Pl.’s Dep. 181:5-25.) It wakiscontext that fendant Shaffer stated
that Plaintiff “could leave [her] pason at anytime, or [she] coulstick it out untilthe end” and
“if [she] wanted[, Defendant Sffar] would consider [her] for anssistant manager [position].”
(Pl’s Dep. 173:6-12.) Although Plaintiff believétht the “writing [was] on the wall” and that
she would be terminated, (Pl.’s Opp’'n 9), a revathe record reveals that Defendant Shaffer
lacked the power to terminate Riaff on her own. (Shaffer Decl.  IP.More importantly,
however, Plaintiff was not actually demoted or $fanred to a less dedlnia position before she
resigned.

Finally, Plaintiff fails to direct the Court tayg part of the record tending to show that her
job was rendered impossible. She pointstedements made by Defendants Shaffer and
Marggraf “about wanting to infuse the wagkvironment with younger, more energetic and
stylish managers,” (Pl.’s Opp’n 9), and arguesd these comments creatie intolerable work

environment; however, these comments are riticently disparaging or offensive, nor did

7 Plaintiff again denies this fact in her Response to mikfats’ Statement of Undisputbthterial Facts, based on
nothing more than the argument that because this inflmmedmes from Defendant Shaffer declaration, it is self-
serving and not supported by any other “scintilla of evidéaad thus is denied. (See Pl.’s SUMF  52.) Again,
without more, this fact remains undisput&feenote 4supra
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they happen with any regularity or frequensych that a reasonable person in Plaintiff's
position would have felt compelled to resigbee Duffy v. Paper Magic Grp., In265 F.3d

163, 170 (3d Cir. 2001) (holding that comments &irRiff, made several times over the course
of her employment, that “she was getting oldet aasn’t remembering things as she got older”
and “that she was getting oldend suggested that she look &mother job with fewer hours,”
were inappropriate, [but] [ ] wensot sufficiently derog@ary or offensive to compel a reasonable
person to resign . . . and did not create intbleravorking conditions” especially where they
“did not happen on a constant or even frequent badighartsdalen2007 WL 2219447, at *5
(holding that Defendant’s interactie with Plaintiff that included interacting with Plaintiff “in a
hostile and demeaning manner and refusfiagpologize for her mannerisms,” failing “to
provide training to Platiff, and questioning Plaintiff's “abty to provide customer service
because of her Spanish accent, “may have maetifls work more diffcult . . . but [ ] did not
render Plaintiff's job impossible”).

Based on the record, the Court cannot conctbdeconditions at Chico’s were so
intolerable that a reasonable person in Plaistifibsition would have felt compelled to leave.
Plaintiff's subjective belief thahe conditions of her emplayent were “demoralizing and
humiliating” and that the “writing [was] on the wallPl.’s Opp’n 9), is “insufficient to establish
constructive discharge undihe objective standard.Vanartsdalen2007 WL 2219447, at *5
(“A subjective belief that the circumstancesook’s employment “were too onerous to bear is
insufficient to establish constructive dischaugeler the objective stdard.”). Accordingly,
because Plaintiff has failed to establish consitradischarge, and thus has failed to make out a

prima faciecase of age discrimination under the ML, the Court need go no further in its
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McDonnell Douglasnalysis, and will grant summary judgnt on this claim in Defendant’s
favor.
B. Age Harassment

Plaintiff also alleges that she was subjedted hostile work environment in violation of
the NJLAD. It appears thataslseeks to hold Defendant Chico’s liable for its own conduct and
vicariously liable for Defadant Shaffer’'s conductSé€eCompl. 1 1 (alleging that Defendant
Chico’s “created, tolerated, maintained, and enaged a hostile work environment to exist at
plaintiff's place of employment based upon ptdf's age”); 1 20 (alleging that Defendant
Shaffer’s hostile behavior was “authorized, ratified, condoned, or acquiesced in by her
superiors”).)

“A plaintiff alleging a hostile work envainment based on age must establish that the
defendant’s conduct (1) would noave occurred but for the person’s age, and the conduct was
(2) severe or pervasive enoughake a (3) reasonable age-pated employee believe that (4)
the conditions of employment aaéiered and the working envirommt is hostile or abusive.”
Feraro-Bengle v. Randstad North Am., L.IRo. 03-1650, 2006 WL 2524170, at *4 (D.N.J. Aug.
30, 2006) (citingCaver v. City of Trentqrd20 F.3d 243, 262-63 (3d Cir. 2005)).

An employer can be held vicariously liable “fitne actions of a plaintiff’s coworkers.”
Cortes v. Univ. of Med Dentistry of New Jersey91 F. Supp. 2d 298, 308 (D.N.J. 2005)
(citing Weston v. Pennsylvania51 F.3d 420, 426 (3d Cir. 2001)). To establish vicarious
liability, “the plaintiff must show that the grtoyer failed to provide reasonable avenue for
complaint or was aware of the alleged haras#rand failed to take appropriate remedial
action.” Id. If an employer has exased due care in workirtg prevent a hostile work

environment, it may avoid vicarious liabilitydarroso v. Lidestri Foods, Inc937 F. Supp. 2d
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620, 634 (D.N.J. 2013). “The establishment ot#active anti[]-harassment workplace policy
and complaint mechanism evidences an employer’s due care and may provide affirmative
protection from vicarious liability.”ld.®

When evaluating hostile worlngironment claims, courts shoutdnsider the “totality of
the circumstances,” ratherah “individual incidents.”Andrews v. City of Philadelphi&95
F.2d 1469, 1482-84 (3d Cir. 1990). Courts may cansithe frequency of the discriminatory
conduct; its severity; whether it is physicallygatening or humiliating, or a mere offensive
utterance; and whether it unreasbly interferes with an goyee’s work performance.”
Feraro-Bengle 2006 WL 2524170, at *4 (quotirtdarris v. Forklift Systems, Inc510 U.S. 17,
23 (1993) (internal quotation marks omitted)).ffahded comments and isolated incidents are
insufficient to sustain a hostilwork environment claimFaragher v. City of Boca Ratpb24
U.S. 775, 788 (1998). And “speculations, generalities, and gut feelings, however genuine, do not
permit an inference of discrimination to be draw@hambers v. Heidelberg USA, Inblo. 04-
583, 2006 WL 1281308, at *6 (D.N.J. May 5, 2006) (citation omitted).”

Here, Plaintiff points to no evidence in tlezord that specifically supports her hostile
work environment claim, nor does she oppbséendants’ factualantentions and legal
arguments regarding the same. The only alleligaiminatory conduct Plaintiff identifies were

the comments by Defendant Shaffer discussgulg and one other comment that Defendant

8“In order for an employer to enjoy the benefit of that safe haven from vicarious liability based on majrainin
active anti-harassment policy, the follogicircumstances are ‘relevant: pelic publication of the employer’s
anti-harassment policy, the presencamkffective and practical grievanmecess for employees to use, and
training for workers, supervisors, and managers concerning how to recognize and eradicate harasg#ulent.”
Barroso v. Lidestri Foods, Inc937 F. Supp. 2d 620, 634-35 (D.N.J. 2013) (qudBagnes v. Bellinp801 A.2d
322, 323 (N.J. 2002)).
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Marggraf made to Defendant Shaffer, in Ridf’'s presence, abow@nother Chico’s employée.
Plaintiff did not identify any spefic conduct by Defendant Chico’s.

Although Plaintiff argues that she founeé#e comments to be demoralizing and
humiliating (Pl.’s Opp’n 9), four comments spampiPlaintiff's three years as the store manager
of the Pier Store, are neither frequent, neese enough, to establisthastile work environment
claim1® Further, Plaintiff has not has not giésl, nor does she argue now, that Defendant
Shaffer or Defendant Marggraf’s commewsre physically threatening or humiliatingee
Reynolds v. Dep’t of Armo. 08-2944, 2010 WL 2674045, at *15-16 (D.N.J. June 30, 2010)
aff'd, 439 F. App’x 150 (3d Cir. 2011) (holdinigat Plaintiff failed to establish@ima facie
case of hostile work environment where, among dtiags, Plaintiff failed taassert that certain
comments made “were physically threateningumiliating or affected his work performance”).

In evaluating the totality of the circumstances set forth by Plaintiff, the Court is not
persuaded that a reasonable faxer could view the evidence as showing that Defendant
Shaffer and Defendant Marggratenduct was severe or pervasenough to maka reasonable
age-protected employee believattthe conditions of employmewere altered and the working
environment was hostile or abusive. Having failethiee a genuine issue of material fact as to

Defendant Shaffer and Defendant Marggraf'sdutct, vicarious liability cannot attach to

9 Plaintiff believes that Defelant Marggraf's comamt about that other employee, who Plaintiff estimates was in
her sixties at the time—"“Look at the way she looks. Can you believe it? | want her gonet Mgdpeh. | want

her gone"—illustrated the fact that Defendants targetedtifdiecause of her age. (Pl.’s Dep. 78:7-79: 17.)

10 CompareAbramson v. William Paterson Coll. of New Jer#80 F.3d 265, 279 (3d Cir. 2001) (reversing district
court’s grant of summary judgment on hostile work environment claim and holding that a jury could find harassment
pervasive where it occurred over a two-year period and included “unprecedented’ monitoringhtiff{fjlai
conferences and absences, [Plaintiff being charged] wvgittkaday on a Jewish holiday when she was not scheduled
to teach, [supervisors] criticizinand raising their voices at [Plaintiff] redang her lack of availability during the
Sabbath, [supervisor] scheduling meetings on Jewish holidays and refusing to change themi&bdeldéh

attend, and [supervisor’s] pointed statement to [Plaingffarding her faith and behavior (“The trouble with you is
that it doesn’t show that you are Orthodoxiyjth Benny v. Pennsylvania, Dept. of Correctidkl F. App’x 96,

97 (3d Cir. 2006) (in holding that plaintiff's claim fsex discrimination based on hostile work environment failed
on the merits, stating that “sporadic incidents of sexually inappropriate language that plaintiff alleges do not
comprise an objectively hostile work environment”).
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Defendant Chico’s. Accordingly, the Courillvgrant summary judgment to Defendants on this
claim as well.
C. NJLAD Retaliation Claim

In addition to her hostile work environment and discrimination claims, Plaintiff also
brings an unlawful retaliatioclaim against the Defendants.

In order to establish prima faciecase of retaliation in glation of the NJLAD, a
Plaintiff must allege three elemts: “(1) the employee engaged in a protected activity; (2) the
employee was subjected to atvarse employment acoh; (3) there i causal connection
between the protected activity atid adverse employment actiorEdwards v. Panther
Technologies, IngNo. 10-5214, 2012 WL 5880276, at *([3.N.J. Nov. 19, 2012) (citing
Woods-Pirozzi v. Nabisco Foqd&/5 A.2d 684, 695 (N.J. Sup. Ct. App. Div. 1996)). “The first
prong and the central element of a retaliatorytdisge claim under [NJJLAD is that the plaintiff
be engaged in a protected activity whis known by the alleged retaliatorld. (citing Young v.
Hobart West Group897 A.2d 1063, 1073 (N.J. Sup. Ct. Appv. 2005) (internal quotation
marks omitted)). “The shifting burdens of proofMd¢Donnell Douglasapply to retaliation
claims.” Khair v. Campbell Soup Ca93 F. Supp. 316, 335 (D.N.J. 1995).

In this case, Plaintiff fails to set forémy instances of protected activity under the
NJLAD in which she engaged. Indeed, a thorougfrere of the record reas that Plaintiff has
not opposed any practice made unlawful by theANIJL What the record does reveal, however,
is ample evidence that Plaintiff was familigith Defendant Chico’s Associate Handbook, which
contained “equal employment opportunity, antidssment/complaint procedure, open door, and
code of ethics policies.” (P.Dep. 49:3-51:25.) Further, Phaiff understood that there were

ways to complain about discrimination under thpslicies. (Pl.’s Dep. 51:1-21.) Finally,
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Plaintiff knew that Defendant @wo’s “maintained a complaint hotline and knew how to lodge a
complaint.” (Defs.” SUMF { 74; Pl.’s Dep. 4953:25.) Plaintiff did not utilize any of these
mechanisms to make any complaint of agerargoation, harassment, or retaliation, nor did she
complain about Defendant Shaffer or Defendantdgdeaf's comments. (Pl.’s Dep. 52:1-54:1.)

In reviewing the record, the Cduwbserves that the ontyne Plaintiff discussed age with one of
the Defendants was during her July 10, 2009, meetitigDefendant Shaffe however, Plaintiff
resigned immediately éneafter. (Pl.’s De. 34:23-35:22, 173:2-175:5.)

In reviewing the instant record, the Court codels that there is no issue of triable fact as
to whether Plaintiff engaged in protected activibder the NJLAD. Protected activity has been
held to encompass, among ottiengs: (1) the filing of discmination charges with the EEOC,
see Khair 893 F. Supp. at 335; (2) an employee’s clamnps about alleged sexual harassment to
her employer’'s Human Services Department and the B&®OHargrave v. Cnty. of AtR62 F.
Supp. 2d 393, 424 (D.N.J. 2003); anjll@&ters to supervisorerting them of alleged
discriminatory treatmensee Abramson v. William Paterson Coll. of New Jerdé§ F.3d 265
287-88 (3d Cir. 2001). A unifyintheme throughout these cases is some type of action, whether
formal or informal, by which the plaintiff compreed of alleged discriminatory conduct. This
type of action is noticeably absent from the rddwere; indeed, the rebevinces a complete
lack of action on Plaintiff'part, absent her resignation.

Accordingly, because the Court concludes timtational jury cowl find that Plaintiff
was engaged in a protected activity, Defendaiitde granted summary judgment on this claim

as well. See Edward2013 WL 5880276, at *14 (summanydgment granted and retaliation
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claim dismissed where plaintiff presented nalewuce that he was engaged in a protected
activity).
D. Claims Against Defendants Shaffer and Mar ggr af

Because the NJLAD “imposes liabilipnly on ‘employers’ and not on individual
employees . . . the only way for an employebddound individually liable under the NJLAD is
if he is involved in aiding or abetting an empér’'s discriminatory conduct . . . . Accordingly,
while an employee cannot be held individudithple on his own, ‘[eJmployers and individual
supervisors can be held liable under[tk@LAD] for aiding and abetting another’s [ ]
discriminatory conduct."Horvath v. Rimtec Corp102 F. Supp. 2d 219, 228 (D.N.J. 2000)
(citing Hurley v. Atlantic City Police Dep'tl74 F.3d 95, 126 (3d Cir. 1999)).

Plaintiff must establish thredements for an aiding and ateg claim under the NJLAD:
“(1) the party whom the defendant aids must penfa wrongful act that causes an injury; (2) the
defendant must be generally awardisfrole as part of an ovekdlegal or tortious activity at
the time that he provides the assistanceth@)efendant must knowingly and substantially
assist the principal violation.Hurley, 174 F.3d at 127 (citations omitted).

Defendants argue that Plaintiff's claimsaatgst Defendants Shaffer and Marggraf should
be dismissed because Plaintiff fails to pleadaintfor “aiding and abettingfiability and fails to
point to any part of the recothat would establish such liabylit (Defs.’ Br. 26-27.) Regardless
of whether Plaintiff has failed foroperly allege this claim or patito any part of the record
establishing aiding and abetting liétly, however, Plaintiff has failetb present triable issues of

fact on her underlying age discrimination, ssraent, and retaliatn claims. Because

1 The Court notes that even if Plaintiff had engaged in protected activity, she has still failed to raise an issue of
triable fact that she was somehow salgd to an advessemployment action.e., that she was constructively
terminated.Seesection A.2.iisupra Since Plaintiff must also show an adverse employment action to succeed on a
claim of retaliation under the NJIIA Plaintiff's claim fails on this separate ground as well.
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Defendant Chico’s is entitled to summary jotgnt on those claims, Bendants Marggraf and
Shaffer cannot be held individualiyable for those same claim&ee Monaco359 F.3d 307 n.15
(“[llnasmuch as we hold théhe district court correctly granted summary judgment to the
corporate defendants, any claim he broughtresgdhe individual defendants for aiding and
abetting fails as well”)Jackson v. Del. River & Bay AutiiNo. 99-3185, 2001 WL 1689880, at
*22 (D.N.J. Nov. 26, 2001) (“If the NJLAD doewmt apply to the employer [ ], then no
individual aiding and abetting liability may beund, because an employer’s liability must be
shown before any supervisory liahilfor violations can exist.”).

Accordingly, the Court dismisses Plaffii claims against Defendants Shaffer and
Marggraf. SeeSwingle v. Novo Nordisk, IndNo. 08-1186, 2009 WL 2778106, at * 8 (D.N.J.
Aug. 27, 2009) (holding that because empldyevo was not liable under the NJLAD, the
“individual defendants e¢mot be held liable for aiding and abetting”).

E. PUNITIVE DAMAGES

Finally, under NJLAD, an employer can be liable for punitive damages “only in the event
of actual participation by upper maygament or willful indifference.”Santiago v. City of
Vineland 107 F. Supp. 2d 512, 569 (D.N.J. 2000)¢giinal quotation marks and citations
omitted). Because there are no genuine issues of material fact with regard to Plaintiff's claims,
Plaintiff is precluded from recovering punitive damages as a matter of law. Accordingly,

Plaintiff's claim for punitive damages will also be dismissed.
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V. CONCLUSION
For the reasons statebawe, the Court will grant Defendants’ motion for summary
judgment on Plaintiffs NJLAD age discriminati, hostile work environanmt, retaliation, and

punitive damages claims. An appropriate order shall issue today.

Dated: 11/22/2013 /s/ Robert B. Kugler
ROBERT B. KUGLER
Lhited States District Judge
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