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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY
CAMDEN VICINAGE

JOSEPH MEEHAN,
Civil No. 12-40794RBK/KMW)
Plaintiff,

V. - OPINION

ERIC TAYLOR, CHRIS FOSCHINI; :
KENNETH SWEETEN; MELANIE JULIE;
CAMDEN COUNTY CORRECTIONAL
FACILITY; STATE OF NEW JERSEY
DEPARTMENT OF CORRECTIONS;
THE UNITED STATES OFAMERICA;
CAMDEN COUNTY; JOHN DOES-V;
and JANE DOES-V,

Defendant.

KUGLER, United States District Judge:

This mattercomes before the Court upon the United States of America’s (“Dafe)
motion to dismissoseph Meehan{§Plaintiff’) Amended Complainfor lack of subject matter
jurisdiction (Doc. No. 47).SeeFed. R. Civ. P. 12(b)(1). For the reasons discussed biglew,
Court will grant Defendant’s motion. It widismissPlaintiff's FTCA claimwithout prejudice
and will dismiss all other counts in Plaintiff's Complaint with prejudice
l. FACTS AND PROCEDURAL HISTORY

Plaintiff brought suit against the United States Marshals ServiceM3J5on July 2,
2012. His Amended Compglintallegesthat on February 17, 2011, unnamed USM8ntsin

the course of arresting PlaintiKicked hiscrutchesout from his arms and stomped on his
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previously injuredeft foot. Am. Compl.q117-20. He sought relief on numerous grounds:
Counts land Il assert claimgirectly undetthe New Jerse@onstitution andhe United States
Constitution respectivelyCounts 111Vl are common law claimfr negligence, negligent
supervision, and recklessness/gross negligence; Counts VII anabdvllihceclaimsunder 42
U.S.C. 88 1983 and 1985; and, finalBount I1X alleges aause of actiomnder thd=ederal Tort
Claims Act(*FTCA”). Am. Compl.J143-74.

Because the procedutaktory of thiscasefigures prominently in the legal issues
presented in Diendant’s motionit is necessary to recounthiérein some detail.On February
17, 2011 Plaintiff sustained his alleged injurigbereby marking the accrual of his can$e
action. Am. Compl{f17-20. On August 25, 2011 Plaintiff submittedaaiministrative claim
to the USMS, which providetthe agency withvritten notice of hisalleged injury but did not
include a secalled “sum certain” in damage®ef.’s Br. in Support of Mot. to Dismiss, Exh. 1.
The USMS responded on September 9, 2014 avietter to Plaintiff’'s counsel informing him
that the administrative claim waseficient for failure to statasum certairas required under the
FTCA. Id., Exh. 2. On January 5, 2012, ina@pparentffort to cure the defect, Plaintiff's
attorney sena letter to the USMS enclosing records of medical treatment Plaintiff reaived
Camden County Correctional Facility in response to the injures he allege@isedufomthe
USMS officers.1d., Exh. 3. Notably, the letter did not indicate a sum certain, nor did the
accompanying records quantify any of Plaintiff's medical expensesOn February 28, 2012,
citing the fact that Plaintiff had failed to provide a sum certhmUSMS issued a final denial
notice of hisadministrative claim1d., Exh. 4. After receiving the notice of denial, Plaintiff filed
suit against the USMS in federal district court on July 2, 2@&=Def’s Br. in Support of Mot.

to Dismiss. On December 20, 201RJaintiff amended his complaitd substitute the United



Statesas a defendant instead of the USM&. That same day, he also submitted an “Amended
Administrative Tort Claim” to the USMSId. This Amended Claimvas identical to his original
one except that it finallydid includea sum certainfdb500,000 in danges. Pl.'s Opp. B., Exh.
B. In response, Defendafiied the instant motion to dismiss PlaintifEaims for lack of
subject matter jurisdictionSeeFed R. Civ. P. 12(b)(1).

In its moving papers, Defendaadvances$wo principal arguments in suppat
dismissing Plaintiff’'s FTCA claim$ First, Defendant argues that Plaintiff's failucecomply
with the FTCA'sjurisdictional requirementsncluding pleading a “sum certain” in damagsst,
forth in 28 U.S.C. § 2675 (2006) prohibits the Court fromareising subject matter jurisdiction

over hisFTCA claim. Def.’s Br. in Support of Mot.d Dismiss9-13. Second, Defendant argues

! The Court finds that Plaintiff's claims under the New Jersey and UriggesSConstitutions, as well as his claims
under 42 U.S.C. §8 1983, 1985 must be dismissed for lack of subject mattiéctons Plaintiff has not opposed
the United States’ motion to dismiss these claims.

First, it is well established that the United States cannot be sued for ctaimg ander 42 U.S.C. § 1983 or 42
U.S.C. § 1985; these causes of action émithe conduct ofpersons”and the United States does not fallhintthis
categoryfor purposes of these provisiondindes v. F.D.I.G.137 F.3d 148, 1589 (3d Cir. 1998)Accardi v.
United States435 F.2d 1239 (3d Cir. 197@ye v. United State$16 F. Supp. 2d 61, 71 (D.D.C. 2007).

FurthermorePlaintiff's claims arising directly under the New Jersey and United States caosstate deficient
because Congress has not created a waiver of sovereign immunity feaassel of actionF.D.I.C. v. Meyer510
U.S. 471, 478 (1994) (“[T]he United States hasptynmot rendered itself liable under § 1346(b) for constitutional
tort claims.”);see alsé&chwaner v. USCG Headquartes88 F. Supp. 2d 49, 5l (D.D.C. 2008)Brown v. Potter
No. 08-5461, 2009 WL 22255984t *5 (D.N.J. July 222009) (“In the absence of such a waiver of [sovereign]
immunity, [a plaintiff] cannot proceed in an action for damages agaméiriied States... for alleged deprivation
of a constitutional right.”). Accordingly, the Court wgtant Defendant’s motion wismiss Counts I, IIVII, and

VIII of Plaintiffs Amended Complaint.

Finally, Plaintiff's common law tortlaims under Counts IH VI must also be dismissedhe FTCA provides the
sole means by which a claimant may recover thjury or loss of property, or personal injury or death arising or
resulting from the negligent or wrongful act or omission of any eyegl®f thgfederal] Government while acting
within the scope of his office or employme&n®8 U.S.C 8§ 2679(2006) ConsequentlyPlaintiff is barred from
asserting common law tort claims against either the United States orithduabtUSMS employeesSee d.

For the foregoing reasons, it is clear t@atuntsl-VIIlI cannot proceed against Defendant United Statasgther,
given that the principal basis for dismissing these causes of agédmst this particular defendasthat they are
eitherbarred by sovereign immunityr precluded as a matter of laivis likewise apparent thaddingadditional
allegatons in aramended pleadinigp an attempt to revive them would be futile. Thus, the Court will ordér tha
Counts VIl be dismissed against Defendant United States with prejudice.
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that Plaintiff's untimely attempt to submit an amended administrative tort claim to the USMS
cannot cure the jurisdictiondefects of his initial claimDef.’s Reply Br.1-14.

Plaintiff sets forthtwo arguments in responsEirst, he assertthathis claim was timely
amended within the two year statute of limitations requiredker the FTCA and that this
amended claim filed with the USM$ December 20, 20X!fectively “cures” the defects diis
original administrative claimPl’'s Opp.Br. 2-4. In the alternative, Plaintiff argues that even if
hisamended claingannotrelate back teéhe first administrative claimhis original claim
nonethelessatisfiesthe sum certain requirememecausehe medical records rsent to the
USMS on January 5, 2012 “allowed the federal agency to place a reasonable estilmate on t
claim’s potential value.”ld. at 4-6.

. STANDARD OF REVIEW

A motion to dismissinderFederal Ruld2(b)(1)can take the form of either a facial or a
factual attack on the Court’s subject matter jurisdiction over a particular chafiactual attack
ariseswhere as herethe defendarttas filed an answer tbe plaintiff's complaint. See

Mortensen v. First Fed. Saving and Loan Assoc., 549 F.2d 884, 891 (3d Cir. Ualike a

facial challegeto subject mattejurisdiction, which concerns mere “pleading deficienc[ies],
factual attack “concerns ‘the actual failure of [a plaintiff's] claims to catfactually] with the

jurisdictional prerequisites.”"CNA v. United States535 F.3d 132, 139 (3d Cir. 2008) (quoting

United State®x rel. Atkinson v. Pa. Shipbuilding Co., 473 F.3d 506, 514 (3d Cir.2007))

(modifications in original) Thus, the Court may consider materials and exhibits outside of the
complaint to determine whether it has subject matter jurisdiction ovactimmbefore it CNA,

535 F.3d at 139lortensen 549 F.2d at 891As a consequence, tp&intiff's allegations enjoy



no presumption of truthfulness, and he bears the burden of establishing jurisdiitidn535
F.3d at 139Mortensen549 F.2d at 891.
1. DISCUSSION

It is a bedrock principlefoour system of government thaftf'he United States, as

sovereign, is immunigom suitsaveas it consents to be sued . . United Statey. Mitchell,

445 U.S. 535, 538 (1980) (quoting United States v. Sherwood, 312 U.S. 584, 586 (1941)).

Congress gave such consent in 1946 when it passed the FTCA. The Act padindesd
waiver of the United States’ sovereign immurtyallowingfor the award omoney damages
against the United States for injury or loss of property caused by the negligenngful acts
or omissions of federal officers acting in their official capacge generally28 U.S.C. 88

1346(b), 2401(b), 2671-2680 (2006nited States v. Deutsch, 67 F.3d 1080, 1091 (3d Cir.

1995).
In order for a district court to exercise subjetter jurisdiction over a suit brought
under the FTCA, the party asserting the claiost comport with the Act’s strict procedural

requirements White-Squire v. U.S. Postal Serv., 592 F.3d 453, 457-58 (3d Cir. 2Bbda v.

United States344 F.3d 352, 362 (3d Cir. 20Q3ucker v. U.S. Postal Serv., 676 F.2d 954, 959

(3d Cir. 1982). Among other things, before filing suitlamant must completely exhauss

administrative remediedMcNeil v. United States508 U.S. 106, 112 (1993) (“The most nakura
reading of the statute indicates that Congress intended to require cormphaist®n of
Executive remedies before invocation of the judicial process.”). In this casesgghaf
remedies involves properly presentingadministrativeclaim to the elevant federal agency; a
claimantmay nottheninstitute suitin federal courtintil he receives &nal denial of his

administrative claim.Id. at 111 (interpreting 28 U.S.C. § 2401(blf) suit isbrought against the



United States prior to final agency denial offarCA claim, the suit must be dismissad
prematurely filed 1d. at 113.

In addition, aclaimant must comply with the FTCA'’s clear timing limitations both for
filing an administrative claim with the appragie agency and for filing aRTCA suitin federal
courtif agency attempts to settle his claim prove unsuccesSe#28 U.S.C8 2401(b).A
claim must be presented to the appropriate agesttyn two years of the accrual tfe
claimant’'scause of aton. See28 U.S.C. 82675(aWhite-Squire, 592 F.3d at 457.h& agency
then has a stmonth period within which teettle or deny the clainSee28 U.S.C. § 2675(a).

If the agencydenies the claimaclaimantthenhas six month&rom receivingnotice of final
denialto bring suitin federal court 28 U.S.C. § 2401(b). Failure to complith eitherthe two
yearwindowto submit an administrative claior the sixmonth period to file suit renders a
claimant’s cause of actidiforever barred’” SeeSeiss v. U.S., 792 F. Supp. 2d 729, 732 (D.N.J.
2011) (interpreting 28 U.S.C. § 2401xb)

A. Proper Presentment to the Agency

As stated above, a plaintiff's obligation to propgrtesentis claim to an administrative
agency prior to filing suit against the United Stases prerequisitef a federal districtaurts

exercisingsubject matter jurisdiction ovarsubsequently initiated FTCA suit. This requirement

cannot be waived by either partMedinav. City of Philadelphia, 219 F. App’x 169, 171-72 (3d

Cir. 2007) Deutsch 67 F.3d at 109lkseeRoma v. United States, 344 F.3d 352, 362 (3d Cir.

2003). Proper presentment involfest providingthe agency withwritten notice of theclaim
sufficientto allow the agencyo investigate iand secongubmittinga “definite amount” of

damages in asum certairi SeeWhite-Squire, 592 F.3d at 457; Tucker, 676 F.2d at 959

(interpreting 28 U.S.C. § 2675). The plaintiff bears the burden of demonstrating that his



administrative claim was properly present&eeHoffenberg v. United States, 504 F. App’x 81

(3d Cir. 2012) (citindLiverav. First Nat. State Bank dN.J, 879 F.2d 1186, 1195 (3d Cir.

1989)).

BecauseCongressnaintains an interest in expediting the settlement of claims in order to
avoid costly litigation and provide a swift means of redress to injured clainfaatsum
certain” requirement functions primarily to give administrative agenciesiderstanding of a
claim’s value, which is necessary to determine whether or not the claim metylée and how
the agency may obtain the funds to do SeeWhite-Squire, 592 F.3d at 458jowalasv.
United States443 F.2d 1047, 1050 (3d Cir. 1971). Although there is no one particular way to
articulatea “sum certairi’ a claimant must at least present information from which an agency

may directly infer or compute the total value of a claimant's damatgsa v. U.S. I.LN.S., 22

F.Supp.2d 353, 367 (D.N.J. 1998); Weiner v. Garone, No. 08-2365, 2009 WL 1795a0%-

4 (D.N.J. June 23, 2009) (holding that the submission of medical records and a ledger of
insurance payments to the Secret Service was insufficient to satisfy the “saim’cer
requirement because it failed to provide minimal notice of the value of the plaiol#ifs). In
personal injury casedye fact that a precise quantification of the medical expenses incurred by a
plaintiff is not readily obtainable does not obviate the requirement to provide a “sam’ctert
the administrative agencyseeWhite-Squire, 592 F.3d at 458-59.
B. Consequences of Agency Denial of an Improperly Presented Claim

Denial of an administrative claim that was not properly prteskedoes not constitute a

“final denial” within the meaning of 2401(b). Fraley v. United StatefNo. 308-00016, 2009

WL 2579199, at *13 (W.D. Pa. Aug. 20, 200Burman v. U.S. Postal Serv., 349 F. Supp. 2d

553, 558 (E.D.N.Y. 2004Romulus v. Unitedstates 983 F. Supp. 336, 343 (E.D.N.Y. 1997)




aff'd, 160 F.3d 131 (2d Cir. 1998Because an improperly presented claimacludes the
opportunity formeaningful agency assessment, the praatifatt is that no clains considered

to havebeen filed withthe agencwyt all Kokotis v. U.S. Postal Serv., 223 F.3d 275, 280 (4th

Cir. 2000; seeFraley 2009 WL 2579199, at *11Thus, if a plaintiff's administrative claim fails
to include either factsufficient to allow the agency fwoperlyinvestigate the claim or a “sum
certain” in damageshe agency’s denial of such a defective claim will not trigg2401(b)’ssix
month statute of limitationsSeeRomulus, 983 F. Supp. at 343 (holding that agency denial due
to improper presentment should not be construed as a “final denial” because such a holding
would give plaintiffs a “pass” into federal court while foreclosing the egé&om evaluating the
merits of the claim)see alsd-raley, 2009 WL 2579199 at *13As a consequence, if a
claimant’s administrative claim is denied by the appropriate agency for failusgdaassum
certain, then his claim will not be “forever barred” simply because he faile taRiT CA action

in federal court within six months of denial. Instead, the originainclaill be considered a
nullity; this meanghat, in order to preserve his cause of actiataenant musproperly present
anadministrative clainto the appropriate agenaythin the two year statute of limitations

perod. SeegenerallyFraley 2009 WL 2579199 (finding thale plaintiff fully exhausted

administrative remedies when he submitted a properly presentedeldéiefederalagency
within two years of his cause of actjatespite filing an improper claim tite outset).
V. ANALYSIS
A. Plaintiff's First Administrative Tort Claim Was Not Properly Presented

In this case,lte Court cannot exercise subject matter jurisdiction over Plaintiff's suit
becausdis failure to present a proper claim to the USh&$ore filinganaction in federal court

constitutes a failure to exhaust administrative remede28 U.S.C. 82675(a)Vhite-Squire,



592 F.3d at 457 Specifically, Plaintiff failedo includea sum certaimvith his original claim
submitted to th&JSMS. As such, Plaintiff's first claim did not provide the minimal notice
required by 28 U.S.C. 8675 for effective agency assessmedeelama 22 F.Supp.2d at 367
(“A claim to which a request for damages in a sum certain has not been attacheéeésnsut d
presented, and jurisdiction cannot be based upon it.”). This defect prevents the Court from
exercising subject matter jurisdiction over Plaintiff's current and compels the dismissal of

this action? SeeWhite-Squire, 592 F.3d at 457-58; Tucker, 676 F.2d at 959.

Further,Plaintiff’'s submittedmedical records, devoid ahymonetary data, cannot act to

fulfill the sum certain requiremenSeeWeiner, 2009 WL 179579at *2-3; s2ealsoWhite-

Squire, 592 F.3d at 457 (interpreting 28 U.S.C. § 2675(b) as mgjaisum for a definite
amount). A claim must be presented witt leastsone “information...from which a specific

amount could be computedJama 22 F. Supp. 2d at 367 (quoting Biowalas v. U.S., 443 &.2d

1049). Plaintiff's medical records supply no indication ofrheddicalexpensesthus, there is
nothing fom which the agency couldavedirectly infered or computed his total amount of
damages Seeid. As such, Plaintiff failed to properly present his clasrequired under the
FTCA. SeeWhite-Squire, 592 F.3d at 457.

Plaintiff's situation is distinguishable frosases cited in his oppositidmnief in which

courts haveccepted alternative means of providing a “sum certain” to administrative @genci

?Plaintiff's “Amended Administrative Tort Claimivhich he filed on Decemb@0, 2012does not cure the
jurisdictional defects of his initial claim because his amended claim etasaden compliancewith the relevant
regulations governing amendment of administrative claifee28 C.F.R. § 14.2(q)2013) This regulatiorstates
that “[a] claim. . . may be amended by the claimant at any tamer to final agency action or prior to the exercise
of the claimant's option under 28 U.S.C. 2673(88 C.F.R. § 14.2(demphasis added)

Here, Plaintiff's claim was not amendedthin these time constraint®laintiff received notice of the USMS'’s
denial of his claim on February 28, 2012 &ediled suit against the USM@nder 28 U.S.C§ 2675(a)on July 2,
2012. It was not until December 20, 2012 that Plaintiff decided borsuan amended claim to the USMS, nearly
ten months after the USMS sent notice of final denial and five mondrsrfiating suit in federal courtThus, his
second claim cannot be regarded as an amendrhbist original one
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SeeThompson v. United States, 749 F.Supp. 299, 300 (D.D.C. 1990); Molinar v. United States,

515 F.2d 246 (5th Cir. 1975)n Thompson, the court denied the government’s motion to
dismiss the plaintiff's FTCA claim because the plaintiff had timely filed an adnatiistrclaim
with the agency angrovided a monetary estimate of his current dambgestaching his
medical bills;in that casethose bills allowedhe agency to compute the plaintiff's sum certain.

See749 F.Supp. at 308ee alsdMolinar, 515 F.2d at 247, 249 (allowing medical bills and auto

repair estimates attached to plaintiff’'s claim to constitute a sum ceitt@ire they coultve

totaled to arrive at a final symuUnlike the plaintiffs inThompsoror Molinar, Plaintiff’s

submissiorof medical records failed to place any sorvalue on thenedical expensdse
incurredand werehereforewholly deficient in providinghe agency with the minimal notice
necessary foassessinthe value ohis claim SeeWeiner, 2009 WL 1795799, at *2-4. Thus,
because he never asserted a sum certain in danfagiesiff never properly presented his claim
to thefederalagencyand thereby failetb exhaust his administrative remedtegore bringing
suitin this Court SeeMcNeil, 508 U.S. at 112The Court must therefore dismiss his FTCA
claim.

B. Consequencesf Plaintiff Filing a SecondAdministrative Tort Claim
AlthoughPlaintiff validly presente@ second administrative tort clabmthe USMS
before theapplicable tweyearstatute of limitations héarun,this claimcannot confer jurisdiction

over his present suitSeeMcNeil, 508 U.S. at 113Plaintiff submittedthis second
administrative claim to the USMS well after he fildab present FTCA suit and thus tlasit
must be dismissed as prematugeeid. (dismissingas untimelyan action brought against the

United States prior to the complete exhaustion of administrative remedies).
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Defendant argues that Plaintiff's second administrative tort claim is invatidpisative
of his first clam. Def.s Reply Br., 1-14. This argumemighthave merit if Plaintiff's initial

FTCA claimwerevalidly presented to the USMSee e.qg, Roman€ancel v. United States

613 F.3d 37 (1st Cir. 2010However theauthority Defendant relies upon to establish this
invalidity is distinguishable from the present casAs stated abovélaintiff's initial FTCA

claim failed to provide the minimal notice required for meaningful agency assetdsecause it
lacked a sum certain in damag&eeWhite-Squire, 592 F.3d at 459. The resulsath

improper presentment is that, in effect, no claroonsidered to have been fileBeeKokotis,
223 F.3d at 280. Thus, Plaintiff's second FTCA claim canno¢dardechs duplicative because
it is the first validly presented claim that the agency has been able to cor&eeet.; cf.
RoméanCance) 613 F.3d at 40-42 (findinglaintiff's second FTCA claim as a nullity where

agency had already deniphhintiff's first validly submitted claim on the merit8).

% None of the cases thBefendant relies upon deatith the present situation in which an initeiministrative

claim is presented to a federal agency, deemed defeatilesubsequently rejected that basisThese cases
insteadnvolve the denial of avalidly presented admistrative claim and a plaintiff's subsequent attempt to expand
thetimeframefor bringing suitafter failing to file an FTCAomplaintin federal court withirthe six-month period

for doing so Plaintiffs in these casdi#ed aduplicative claim with thegencyand therattempédto use the filing

of this second claim as a means to “reset” the date for whickcthégbring suit in federal courta strategy that the
reviewing courts firmly rejectedSeeRoman-Cance] 613 F.3d 37Willis v. United States719 F.2d 608 (2d Cir.
1983);Curry v.United States Postal Servj¢d¢o. 06802,2007 WL 1470137 (D.N.J. May 17, 200Becausettere

is an important distinction between administrative claims denied on tkeisrand those denied out of hand for
imprope presentmenthese cases are not controlling of the instant matter

* Although not squarely before the Court, the United States in its movjregpaeemstronglyto suggest that
Plaintiff's FTCA claim shouldbe “forever barred.” This contention, however, is premised on the etr®netion
that Plaintiff's second administrative claim is invalid as duplicadive that his first claim had already been “finally
denied”by the agencyXYet, as has already benated,there is a distinctiobetween claims denied on their merits
and claims denied for procedural defects. As a consequerdgdSMS’s denial of Plaintiff's initial FTCA claim
should not be construed as a “final denial” under the purvieg\24f01(b) because that claim was improperly
presented.SeeFurman 349 F. Supp. 2d at 55Bomulus 983 F. Supp. at 343 aff'd, 160 F.3d 131 (2d Cir. 1998)
To regard this denial as‘Binal denial under § 2401(b) woulHave the consequenoéallowing plaintiffs to

submit an incomplete tort claito federal agencies andatheinevitabledenial as a “pass” into federal couBee
Furman 349 F. Supp. 2d at 55Bomulus 983 F. Supp at 3435uch a result would undermine Congressional intent
underlyingthe FTCA of expeditinghe settlement of tort claims against the United States while avoiding costly
litigation. SeeWhite-Squire 592 F.3d at 459Accordingly, the denial of Plaintiff's first improperly presented
FTCA claim cannot “act as a triggkr § 2401(b)’s six month clockand Plaintiff's second administrative tort
claim cannotsimply be dismisseds duplicative.SeeFraley, 2009 WL2579199 see alsd-urman 349 F. Supp. 2d
at 558 Romulus 983 F. Supp. at 343
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Thus, although the Court must dismiss the current suit as prematurelyfaediff will
retain the right to bring suit in the future (if he so chooses) should the USMS demehideal
administrative claim.

V. CONCLUSION

For thereasons set forth above, Defendant’s motion to dismiss all claims against it
pursuant to Fed. R. Civ. P. 12(b)(1) for lack of subject matter jurisdishiath be granted
Plaintiff's FTCA claim will be dismissedithout prejudicevhile Plaintiff’'s remaining claims

will be dismissed with prejudiceAn appropriate order shall issue today.

Dated:  8/26/2013 /s/ Robert B. Kulger
ROBERT B. KUGLER
United States District Judge
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