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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

JOHN PANARELLO and SHERI
PANARELLO,
Civil. No. 12-4165 (RBK/JS)
Plaintiffs,
OPINION
V.

CITY OF VINELAND, et al.,

Defendants.

KUGLER , United State District Judge:

This civil rights suit is before the Courpon the various motions and cross motions for
reconsideration of this Cots opinion dated February 8016 [Dkt. No. 186], reported at
Panarello v. City of Vineland-- F. Supp. 3d ---, 2016 WL 475246 (D.N.J. Feb. 8, 2016) (the
“Summary Judgment Opini9nthe correspondingrder dated February 8, 2016 [Dkt. No. 187]
(the “Initial Order”); and thewgsequent order to correct a atat error dated February 17, 2016
[Dkt. No. 194] (the “Amending Order”).

Before the Court are submissions from Defendant Sergeant Jeffrey Riggione
(“Riggione”) who has submitted a Motion fBeconsideration [DkiNo. 195] (“Riggione
Motion”); from Plaintiffs JohrPanarello (“Panarello”) and 8h Panarello (collectively,
“Plaintiffs”) who have submitted a Motion fdueave to File Out of Time [Dkt. No. 199]
(“Plaintiffs’ Motion for Leave”)and a Motion for Reconsiderati [Dkt. No. 200] (“Plaintiffs’
Motion”); from the four individual policefficers, Adam Shaw, Matthew Laielli, Brian
Armstrong, and James Day (collectively, the “Officer Defendants”), who have submitted a Cross

Motion for Reconsideration [DkiNo. 203] (“Officer DefendantsCross Motion”); and from
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Defendants Detective Antonio “Pete” Rasn@Ramos”) and his wife, Jeanne Ramos
(collectively, the “Ramos Defendants”), whovkasubmitted a letter requesting additional relief
from this Court [Dkt. No. 205] (“Ramos Letter”).

For the reasons that follow, the Riggione MotioGRANTED, Plaintiffs’ Motion for
Leave iSDENIED, Plaintiffs’ Motion isDENIED, the Officer Defendants’ Cross Motion is
GRANTED, and the request of the Ramos LettéBRANTED-IN-PART AND DENIED-IN-

PART.

FACTUAL BACKGROUND AND PROCEDURAL HISTORY

The Court set out the lengthy faat background and proceduhastory of this case in its
Summary Judgment Opinio2016 WL 475246, at *1-3, and reinporates that portion of the
original opinion as if recited herein. Subsequ@otedural facts andelcontents of the opinion

are relevant to the disposition of thetions pending before the Court.

A. THE COURT'S FINDINGS IN THE SUMMARY JUDGMENT OPINION

The Court in itsSummary Judgment Opinialetermined that most of Plaintiffs’ claims
would be dismissed. The Court disposed okdtaw tort claims that were not adequately
noticed by the Plaintiffs’ Notice of Claim, pursuanthe New Jersey Tort Claims Act, N.J.S.A.
59:1-1, et seq. (“NJTCA”)Summ. J. Op2016 WL 475246, at *4—-6. The Court went on to
consider the constitutional claims made agatims individual actors undéhe federal and state
constitutions. First, claims of constitutional conspiracy were found to be unsupported by
proffered evidenceld. at *7—8. Additionally, the Court notdtat the Ramos Defendants had
not moved for summary judgment of any claimaiagt them, so despite a finding that the claim
of constitutional conspiracy was unsupportbe, Court would not dismiss a claim of

constitutional conspiracy against thefd. at *7 n.11. Next, the Cousttisfied itself that it
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could consider Panarello’s claimsgarding events leading uphis criminal conviction without
running afoul of the Supme Court’s holding iHeck v. Humphreys12 U.S. 477, 487 (1994).
Id. at *8—9. Having done so, the Coeaxtaluated Plaintiffs’ Fourth Amendment claims in detalil.

The Court found that the officersiitial entry ontoPlaintiffs’ driveway was permissible
and could not be the basis for a Fourth Amendment violatthrat *9-10. The Court then
rejected the Officer Defendants’ entry into theeckyard based on a theory of customary access
as a matter of law, and permitted the Fourth Amendment claim to go forward based on the
factual dispute over whetherriRaello was exposed to publiew at the time the Officer
Defendants began effecting his arrdsit. at *10-13. Turning to Pandi@s claims of excessive
force, the Court determined thae specific factual finding of ¢éhstate court that Panarello was
not entitled to use force to resist his arreg?anarello’s criminal conviction foreclosed any
argument by Panarello that the arresting officeeslexcessive force in effecting his arrest due
to theHeckdoctrine. Id. at *14-15. The Court then denied summary judgment on the
allegations of excessive force during Panatefiransport to theolice station and the
reasonableness of using oleocapsicum (“OC”)ysprahe booking room at the police station due
to the presence of genuirssues of material factd. at *15-16.

Next, the Court assessed the claims ofliegtay complaints, malicious prosecution, and
abuse of process. The Court recognized tlo moving defendant had requested summary
judgment on the alleged First Amendment retafiaprosecution grounds, and so explained that
any claim survived summary judgmtedue to a failure to movedd. at *17. The Court found
that the claims of malicious @secution failed because either Ratla was actually convicted of
the charge in the complaint, the chargéhim complaint was reladeto conduct for which

Panarello was convicted, or the charge endbmplaint was supported by probable caudeat



*17-20. The Court also determined that thers imaufficient evidence from Panarello that
there was any abuse of proceks. at *20.

The Court continued on to evaluate constituti@mems against the City of Vineland and
its chief of police, Chief Timothy CodispattiThe Court found no evidence of a policy or
custom effecting unconstitutional arrests, no evidence of a failure to train or supervise, and
finally no evidence to tie an alleged unconsimal ordinance to #halleged unconstitutional
conduct of the individual officerdd. at *20-23. The Court finally tned to the remaining state
law tort claims, and found th#dte City of Vineland had no liabili for any intentional torts of
the officersjd. at *23, that claims of asgk and battery during Panam@l arrest were barred by
theHeckdoctrine,id. at *24, that claims of false arrasere precluded bthe presence of
probable cause at the time of Panarello’s arrésthat a claim for “negligent personal injury”
could not lie,id., that a claim for negligent training and supervision failed for the same reasons
the constitutional claim failedl. at *25, that Sheri Panarels per quod claim had to be
dismissed because there was no surviving claiate to Panarello’s arrest from which her
claim could deriveid., and that Sheri Panar@k claim for negligeninfliction of emotional
distress had to be dismissed for laflevidence of any emotional distre&s,at *25—26.

The Court at the conclusion of tBemmary Judgment Opiniaecknowledged the length
and complexity of the decision, and so explicigited for the parties what claims the Court
believed to remain in the case as a result of the opiritbrat *26—-27. The Court issued the
Summary Judgment Opini@amd entered the Initial Orderbe consistent with the opinion on

February 8, 2016.



B. PROCEEDINGS AFTER ENTRY OF THE SUMMARY JUDGMENT
OPINION

Subsequent to the entry of the Initiald@er, on February 10, 2016, counsel for Riggione
wrote to the Court to apprise the Court of a cldrexror contained withithe Initial Order. $ee
Benson Letter [Dkt. No. 189] at 2.) The Init@atder failed to dismiss one count of the First
Amended Complaint (“FAC”) [DktNo. 79] consistent with thBummary Judgment Opinion
and so the Court entered the Amending Orddfeliruary 17, 2016 to correct this erro&eé
Amending Order.)

In the letter from Riggione’s counsel was@h request for supplemental briefing on the
issue of First Amendmenttediatory prosecution. SeeBenson Letter at 1-2.) Counsel
represented that the claim was not addressbdefs because the moving defendants were
unaware that the FAC contained swictlaim, and that if they debeen aware, they would have
addressed it. See idat 2.) Mr. Bensn represented that counsal foe Officer Defendants also
joined in his request.Id.) Plaintiffs opposed any supplemdriaefing by written letter filed
with the Court on February 11, 2016, and recommetidat any Defendant unsatisfied with the
Court’s decision move for reconsideratiofseéFirst McFadden Letter [Dkt. No. 191j.)
Accordingly, Riggione filed such a motion on February 22, 208@e (@enerallRiggione Mot.)

On March 2, 2016, Plaintiffs filed under seaiwenty-five page, sgle-spaced letter with
sixteen attachments that purfeat to be a letter brief sdal reconsideration of theummary
Judgment Opinion (SeeMcFadden Letter Br. [Dkt. No. 196].Jhe next day, the Honorable
Joel Schneider, United States Magistrate Judgesksthe submission, instructing Plaintiffs to

comply with this district’s Local Civil Rulei they intended toife a motion, and further

! Plaintiffs re-filed the letter #anext day to expressly indicdteat counsel for all parties were
copied on the letter.SgeeSecond McFadden Letter [Dkt. No. 192].)
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instructing Plaintiffs to comply with Local CiMRule 5.3 if they desired to file anything under
seal. GeeOrder (Mar. 3, 2016) [Dkt. No. 197] (the “Beeider Order”).) Rlintiffs re-filed the
identical twenty-five page, isgle-spaced letter as a motion brief the same day, accompanied by
Plaintiffs’ Motion for Leave. $eePIs.” Mot. Br. [Dkt. No. 200-1]PIs.” Mot. Leave.) Plaintiffs
also filed supplemental exhibits under s@dhout an accompanying motion to segbeéPIs.’
Add’'l Ex. [Dkt. No. 201].)

On March 7, 2016, the Officer Defendantsd a Cross Motion for Reconsideration
joining in and relyingon Riggione’s Motion. $eeOff. Defs.” Cross Mot.) Plaintiffs opposed
Riggione’s Motion and th®fficer Defendants’ Cross Motion on March 9, 2016e€PIs.’ Opp.
[Dkt. No. 204].) On March 21, 2016, all deffants submitted briefs opposing Plaintiffs’
Motion. (SeeOff. Defs.” Opp. [Dkt. No. 206]; Muni. Ofe.” Opp. [Dkt. No. 207].) On the same
day, counsel for the Ramos Defendants submittetlea te the Court joining in the oppositions
to Plaintiffs’ Motion and requesting that twounts of the FAC—Count V for constitutional
conspiracy and Count VI for assault anttéxy as well as common law conspiracy—be
dismissed as against the Ramos DefendafseRamos Letter.) Plaintiffs consented to the
Ramos Defendants joining in the oppositions and to the dismissal of the conspiracy claims, but
oppose any dismissal of the agdsand batterclaim. SeeThird McFadden Letter [Dkt. No.

208].)

Il. JURISDICTION

Plaintiffs’ claims as stated in the EAare claims under 42 U.S.C. §§ 1983, 1985, and
1986, as well as under the state constitutimhstate common law. The Court accordingly
exercises subject matter jsaiction pursuant to 28 U.S.€8 1331 and 1343(a)(3), and

supplemental jurisdiction over the accompanying state law claims pursuant to 28 U.S.C. § 1367.



[I. LEGAL STANDARD

In this District, Local Civil Rule 7.1(i) govas motions for reconsaation. Local Civil
Rule 7.1(i) will apply rather than Federal RolieCivil Procedure 59 or 60 where no final
judgment has been entered, but only a pagt@ht or denial ofummary judgmentSeeWarner
v. Twp. of S. Harrisar885 F. Supp. 2d 725, 747-48 (D.N.J. 2012). However, the standard for
evaluating the request is the sanh.

“The scope of a motion for reconsidéon . . . is extremely limited.Blystone v. Horn
664 F.3d 397, 415 (3d Cir. 2011). “The purpose wiosion for reconsideration is ‘to correct
manifest errors of law or fact or pyesent newly discovered evidencel’azaridis v. Wehmer
591 F.3d 666, 669 (3d Cir. 2010) (citiMpx’'s Seafood Cafe ex rel. Lou-Ann, Inc. v. Quinteros
176 F.3d 669, 677 (3d Cir. 1999)). A motion feconsideration “must rely on one of three
grounds: (1) an intervening change in controlleng; (2) the availability of new evidence; or
(3) the need to correctedr error of law or prevent manifest injusticéd: (citing N. River Ins.

Co. v. CIGNA Reinsurance C&2 F.3d 1194, 1218 (3d Cir. 1995)).

“A party seeking reconsideration must shmwre than a disagreement with the Court’s
decision, and recapitulation of the cases and arguments considered by the court before rendering
its original decision fails to car the moving party’s burden.Facteon, Inc. v. Comp Care
Partners, LLC Civ. No. 13-6765, 2015 WL 519414,*4t(D.N.J. Feb. 9, 2015) (quoting—69
v. Degnan748 F. Supp. 274, 275 (D.N.J. 1990)). risstion for reconsideration should not
provide the parties with an opportunftyr a second bite at the applelishcio v. Bontex, Inc16

F. Supp. 2d 511, 533 (D.N.J. 1998) (citation omitted).



V. DISCUSSION
A. RIGGIONE'S MOTION

As an initial matter, Defendantsiischaracterize both tf@ummary Judgment Opinion
and the FAC in explaining why the Court shibdismiss Count Il of the FAC. Defendants
submit that “it appears that perhaps even therGeas uncertain as to whether the complaint
did, in fact, allege a First Amendment Clainséd on retaliatory prosecution.” (Riggione Mot.
at 4.) However, the Court in stating “to the extidns allegation presents a theory of liability for
retaliation under the First Amendmengtimm. J. Op2016 WL 475246, at *17, was not
expressing doubt about whetheyu@dt Il contained a claim for retaliatory prosecution under the
First Amendment. The Court wasshg that Count Il would survivenly with respect to such a
claim. Cf. id. at *6 (“To the extent that any of tisame facts underlying these state law torts
provide the basis for a claim under the NJC&A 1983, they will be analyzed under the
appropriate standards for those claims.”)

Similarly, Defendants submit that even Ptdis were unaware that Count Il contained
such a claim, and that “if it had been clegilgd, or if defense counsel had appreciated the
Second Count of the Complaint could be intergrete alleging such a cause of action, the claim
could have easily been addresse(Riggione Mot. at 4.) The Raexplicitly alleged that Count
Il was being brought against the individual officersthe basis that they had allegedly “ma[de]
police reports and authoriz[edjd/or fil[ed] criminal complaits that were knowing|ly] false

and inaccurate, with the mieation and intent toetaliate against the Plaintiff . . . in violation of

2 Throughout this section, wheretiCourt refers to “Defendantst,is to the four defendants
moving for reconsideration who also moved sammary judgment—Jieéy Riggione, Matthew
Laielli, Adam Shaw, and Brian Armstrong. l@twise, the Court iV refer to Riggione
independently or as part ofetlMunicipal Defendants, and to the three officers collectively as
part of the Officer Defendants.



his civil rights guaranteed under thest, Fourth and Fourteenth Amendments.” (FAC Count Il
1 6 (emphases added).) The FAC, although cértaot a model of claty, was unequivocal in
asserting a First Amendment retaliation claim.

The Defendants argue that the Court’s deci$o permit the First Amendment retaliation
claim was “somewhat sua sponte” because Plaimliff$iot argue the existence of the claim as a
reason for denying summary judgment. (Riggione Mb8-4.) However, this misses the point.
The Court could not enter judgment on a cléamwhich the Defendants did not carry their
burden. Even where a motion for summary judgneennopposed, the Court is still required to
go through an analysis of the unopposed factstermne if summary judgment is appropriate.
See S.E.C. v. J.W. Barclay & C442 F.3d 834, 840 (3d Cir. 2006) (engaging in legal analysis
of an unopposed motion for summary judgmesgk also Aguiar-Carrasquillo v. Agosto-Alicea
445 F.3d 19, 25 (1st Cir. 2006) (“[E]ntry oBammary judgment motion as unopposed does not
automatically give rise to a grant of summprggment.”); Fed. R. Civ. P. 56(a) (“The court
shall grant summary judgement if the movant shévat . . . the movant is entitled to judgment
as a matter of law.”). Additionally, as pointed by Plaintiffs, there is no requirement to “argue
in opposition papers against someththat was not requested irowing papers.” (Pls.” Opp. at
1.) Plaintiffs were only required tuppose that which Defendants moved for.

Defendants submit that because probablse#ia defense to a First Amendment
retaliatory prosecution claim, and because the Court determined rabaiske supported all
criminal charges, it would be a manifest stjae to permit the First Amendment retaliation
claim to proceed. (Riggione Madt 4-5.) Plaintiffsespond that Defendants are merely seeking
a second bite at the apple in this motion, having waived their abilisige the argument by

failing to raise it in any of theinitial moving papers. (Pls.” Oppt 1.) Plaintiffs additionally



point to evidence in their own motion faraonsideration which they argue supports an
affirmative finding that Defendasitactually did commit the offense in quest. (PIs.” Mot. Br.
at 17-18.)

Even though Plaintiffs had no obligationague in support of their First Amendment
retaliation count irthe absence of argument fromf®edants on the issue, and even though
Defendants failed to argue this issue in timatral moving papers, the Court nonetheless will
grant the motion to reconsider on the grounds thatioioig so would be a manifest injustice. In
order to prevail on a claim for retaliatory prosean, “plaintiffs cannot succeed without proving
an absence of probable caus#liller v. Mitchell, 598 F.3d 139, 153-54 (3d Cir. 2010) (citing
Hartman v. Moore547 U.S. 250 (2006)). With the findity the Court that all charges were
supported by probable causeaiBtiffs cannot possibly succeed a retaliatory prosecution
claim. It would be nonsensical to require a jtrhear evidence from Plaintiffs on such a claim,
and would work manifest injustice to Defendaotbiave to argue against the claim at a later
stage. As such, Riggione’s Motion as joirmdthe Officer Defendants Cross Motion will be
granted, and the claim of First Amendmentlratan will be dismissed. With that claim
dismissed against Riggione, there are no more pending claims against Riggione and he will be

dismissed as a party to this action.

B. PLAINTIFFS’ MOTION

Plaintiffs’ Motion is plagued by a number ofomedural issues, with the result that the
Court will deny the motion entirely. There also a number of issues that the Court will
address regarding the menitisthe motion, even though Plaiifé’ Motion is procedurally

infirm.
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1. Procedural Issues

There are four main procedural issues Athintiffs’ Motion: (1) reliance on the
incorrect governing rule; (2) impper length of the moving brief; (3) timeliness of the motion;
and (4) failure to file a motion to seal when submitting exhibits under seal. Each will be
discussed in turn. All counsel ihis action are advised thaetlCourt expects #t all counsel
will familiarize (or re-familiarize, as appropriateketnselves with the Local Civil Rules of this
District and strictly comply witlthe Local Civil Rules, the FedéRules of Civil Procedure, and

all orders of this Court. Failure to do soymasult in the imposition a§anctions going forward.

I. Local Civil Rule 7.1(i) Governs This Motion

To begin with, Plaintiffs incorrectly relgn Federal Rues of GlWProcedure 60(b) and
59(e). (PIs.” Mot. Br. at 1-4.) A motion undeule 60(b) or Rule 5@{ is only appropriate
when final judgment has been entered on alhtdawhere only a parligrant or denial of
summary judgment has been entered, a m@iwsuant to Local Civil Rule 7.1(i) is the
appropriate vehicle by which a paghould seek reconsideratiowarner, 885 F. Supp. 2d at
747-48 (“The provisions of Rule 59 are designedddress ordered rendey a final judgment,
not interlocutory orders partially denyingmsmary judgment. Because no final judgment has
been entered in this action pursumRule 54(b), the provisions of Rule 59, and its 28-day time
limit, are inapplicable here.”see alsd~ed. R. Civ. P. 60(b) (“[T]he court may relieve a
party . . . from dinal judgment . . . .” (emphasis addedfccordingly, all arguments to the

provisions of Rule 59 and Rule 60 will be disregarded by the Court.

il. Plaintiffs’ Motion Fails to Comport with Local Civil Rule 7.2
Next, the Court addresses thadéh of Plaintiffs’ Motion Brié. Local Civil Rule 7.2 is
very clear on what judges inighDistrict will permit for briefs:

11



(b) Any brief shall include a table of cemts and a table @uthorities and shall

not exceed 40 ordinary typed or printed pages (15 pages for . . . any brief in support
of or in opposition to a motion for recadsration submitted under L.Civ.R. 7.1(i)),
excluding pages required for the table of eoitgs and authorities. Briefs of greater
length will only be accepted if special pession of the Judge or Magistrate Judge

is obtained prior to submission of the brief.

(d) Each page of a brief shall caimt double-spaced text and/or single spaced

footnotes or inserts. Typeface shallibel2-point non-proportional font (such as

Courier New 12) or an equalent 14-point proportiondont (such as Times New

Roman 14). If a 12-point proportional fontused instead, the page limits shall be

reduced by 25 percent (e.qg., the 40 pagé becomes 30 pages in this font and the

15 page limit becomes 11.25 pages).
L.Civ.R. 7.2(b), (d).

Plaintiffs’ Motion Brief flies inthe face of this rule. Plaintiffs’ Motion Brief is a 25-
page, single-spaced “letter brief” written in agd@nt proportional font. This translates to a 50-
page double-spaced brief. Even if this motaare one under Rule 59 or Rule 60 and not one
under Local Civil Rule 7.1(i), Platiffs would have been limitetd 40 double-spaced pages with
a 12-point non-proportional font, or 30 double-spaced pages with a 12-point proportional font.
Plaintiffs’ Motion Brief includes neitbr a table of contents, nor dka of authorities. On this
basis alone, the Court could digard Plaintiffs’ Motion for failure to comply with the basic
rules of this DistricB SeeFink v. EdgeLink, In¢.Civ. No. 09-5078 (NLH/KMW), 2012 WL
6616492, at *1 (D.N.J. Dec. 19, 2012) (denying rei@ration on the basis of the moving brief

being 30 pages instead of 15). However, thisisthe end of the pcedural issues with

Plaintiffs’ Motion.

3 The Municipal Defendants’ Opposition does not congillger, but in lighof the failure of the
moving brief to comply, the Court takes a letarn view toward theonduct of the Municipal
Defendants’ counsel in this manner.
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iii. Plaintiffs’ Motion is Untimely

Additionally, there is the issue of timelinedsailure to timely file a motion pursuant to
Local Civil Rule 7.1(i) is itself basis for denying the motiokee, e.gRed Roof Franchising
LLC, Inc. v. AA Hosp. Northshore, LL@37 F. Supp. 2d 537, 543 (D.N.J. 20E8)d sub nom.
Red Roof Franchising, LLC v. Patéb4 F. App’x 685 (3d Cir. 2014). The Court entered the
Summary Judgment Opini@md Initial Order on Febary 8, 2016. Any motion for
reconsideration was required to “be served ded fivithin 14 days after entry of the order or
judgment on the original motion by the Judgé.Civ.R. 7.1(i). Thus, the motion was due by
February 22, 2016.

However, Plaintiffs contend that theyeaactually seeking reconsideration of the
Amending Order, which was enteredebruary 17, 2016, making any motion for
reconsideration due by March 2, 2016. (Pls.” Mot.d@rl.) Plaintiffs submit that by filing their
subsequently-stricken motion on March 2, 2016, twyplied with the timeliness requirements.
(Id.) This argument is repeated within Plaintifféotion for Leave, wherein they submit that the
motion was timely filed on March 2, 2016. (PIs.” Mbeave Br. [Dkt. No. 199-1] at 1.) This
argument is wholly without merit.

The purpose of the Amending Order was to caraederical error in failing to include
Count XVI as one of the dismissed counts. Trhigal Order disposed of every claim with the
exception of Count XVI, the claim fdraudulent concealment of ewdce. Thus, with respect to
every issue raised by Plaintiffs other than CoXivit, Plaintiffs’ Motion is clearly untimely.

Even with respect to Count XVI, tfBummary Judgment Opiniatearly explained that
the Court was granting the motions for sunyrjadgment of the vaous defendants “for
spoliation or concealment of evidence” due to Plaintiffs’ failure to comply with the NJTCA.

Summ. J. Op2016 WL 475246, at *6. Further, t@®urt at the conclusion of tfgummary
13



Judgment Opinionin order to make clear what coungégnained at the conclusion of a lengthy
opinion, specifically enumerated what countshaf FAC would remain, stating that “[a]ll other
claims, as explained above, will be dismisseld.”at *26—-27. Count XVI was not among the
remaining claims.d. Accordingly, even with respect €@ount XVI, the motion is untimely. As
a result, Plaintiffs’ Motion is untimely as all arguments and will be denied.

Iv. Plaintiffs Failed to Comply with Local Civil Rule 5.3(c) and the
Order of Magistrate Judge Schneider

Finally, in support of their mtn, Plaintiffs also opted thle seven documents under
seal. BeePls.” Add’l| Ex.) This was after Plaintifigitially filed their motion as an under seal
letter, which Magistrateutige Schneider struckSéeMcFadden Letter Br.; Schneider Order.)
The Schneider Order was cleaiitsdirective to Plaintiffs’ coured: “[I]f plaintiff requests to
seal his motion, he shall file a motion to seatompliance with L.Civ.R. 5.3.” No motion to
seal was ever filed, much less one that coultshlm®mpliance with Local Civil Rule 5.3. Thus,

the Court will strike the documents.

2. Plaintiffs’ Motion Fails on the Merits

Even if this Court were natenying Plaintiffs’ Motion foiits many procedural issues,
Plaintiffs’ Motion would fail onthe merits. Simply put, Plaintiffs’ Motion is seeking the
prohibited “second bite at the appleSee Tishcipl6 F. Supp. 2d at 533. The Court will not
discuss every argument put forth by Plaintiffsiras would essentially render the findings of
Section IV.B.1supra moot. However, to clarify ceitamisconceptions that appear in

Plaintiffs’ Motion, the Court will addrss some of the arguments méde.

4 Specifically, the Court will not address thgament related to the Court’s dismissal of
Plaintiffs’ conspiracy claims, (PIs.” Mot. Br. 8+9), the Court’s findingf probable cause with
respect to resting arrest,i¢l. at 12—13), the Court’s determinatitivat there is a dispute of fact

14



I. Disputed Facts Regarding Entry onto Property and Arrest of
Panarello

Plaintiffs argue that this Court accepted aerfacts as undisputed and thus mistakenly
relied on these facts in supportitsf later legal conclusionsSéePIs.” Mot. Br. at 4-6, 9-11.)
Plaintiffs seek to introduce new exhibits in sugipd the fact that th facts were undisputed.
(See idat 5.) A motion foreconsideration isffot an opportunity to argue what could have
been, but was not, argued in the origisetl of moving and responsive paperBdwers v. Nat'l
Collegiate Athletic Ass’nl30 F. Supp. 2d 610, 614 (D.N.J. 2001). Thus, it is improper to
introduce new exhibits with a motion for rec@esation, unless the exhibits were somehow
unavailable when the original motion was diecl. There can be no serious argument that
testimony of Plaintiffs was not available at tirae the original motions were decided, thus the
Court would not permit Plaintiffs to tgnd argue based on that testimony now.

Additionally, Plaintiffs appear to back awfpm their own submisens. As an example,
Plaintiffs specifically takessue with “the Court’s referea to [Plaintiffs’ Cross Motion
Statement of Undisputed Materfahcts] 11 26—28" as support foritding. . . . Plaintiffs did not
submit these facts as ‘undisputed.” (Pls.” MBt. at 10.) However, when turning to the cited
reference, Plaintiffs could not have been cleat&he VPD officers’deposition and municipal

court testimony also gport the followingundisputedacts.” (Pls.’ Cross Mot. SMF] 26

as to where Panarello wkxated in his backyardid{ at 13), the Court’s dismissal of tMonell
claims, (d. at 20-21), the Court’s dismidsa state law claims that substantial duplicate Section
1983 claims that were dismissew. @t 21-23), or the Court’s dismissal of Sherri Panarello’s
claims, (d. at 23-24). These arguments present no iihane recapitulation of Plaintiffs’ initial
arguments, rely on positions which the Court ailtress in relation to other arguments in this
opinion, or improperly seek to admit new eviderinto the record thatas not introduced
previously. Additionally, the Court will not adels the First Amendmerdtaliation claim in the
context of Plaintiffs’ Motion, ifl. at 17-18), having already dmssed it in the context of
Riggione’s Motion.

° [Dkt. No. 166-1] at 25-45.
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(emphasis added).) Similarly,d#ttiffs now argue that the offers “did not say a word to John
Panarello” prior to tackling him. (Pls.” Md&r. at 4-5.) This argument is despite Plaintiffs
explicitly agreeing with, anddmpting, the statement from thefioér Defendants that “Officer
Laielli called out to John Panarello, and said ‘Yoeed to talk to you.”(Pls.” Resp. to Off.
Defs.” SMP at 8.) Plaintiffs’ position that thesadts are now disputed in both instances is
absurd.

Thus, even if the Court were tonsider the merits of PHiffs’ Motion, with respect to

this issue, the motion would fail.

il Plaintiffs Failed to Substantially Comply with the NJTCA

Plaintiffs also argue that thSourt should reconsider itsling that Plaintiffs’ Notice of
Claim pursuant to the NJTCA did not adequatedify the City of Vindand that Plaintiffs
would be bringing claims of assault and batter the transport of Panarello to the police
station, assault and battery tbe use of OC spray at the police station, abuse of process,
malicious prosecution, and spoliatiohevidence. (Pls.” Mot. Bat 6—7.) Plaintiffs reargue all
positions previously taken, and additionally arthe their act of filing the Complaint and FAC
was sufficient to provide substantial compliance with the NJTGGee (d. However, this
overlooks the fact that the New Jersey SupremaiCin no uncertain terms, has stated “even
the most generous applicationtbé substantial compliance doctrine has rejected the notion that
filing a complaint is itself a substitute for noticeCty. of Hudson v. State, Dep’t of Corr208
N.J. 1, 23 (2011)ee also Noble v. City of Camddid2 F. Supp. 3d 208, 233 (D.N.J. 2015)

(“[T]he filing of the Complaint in this case ds not satisfy the notice requirement [of the

6 [Dkt. No. 166-1] at 1-24.
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NJTCA].”). As such, even if the Court considdrthe merits of Plaintiffs’ Motion, this argument

would also fail.

iii. Heck Bars Excessive Force Claims During Panarello’s Arrest

With respect to the claims of excessioece that the Court ruled barred by tHeck
doctrine, Plaintiffs’ arguments present a misun@eiding of the Court’suling and the specific
findings of Judge Smith in affirming Panarello@wiction. Plaintiffs apear to argue that the
Court based its ruling on the mdeet that Judge Smith affirmed Panarello’s conviction for
resisting arrest. SeePls.” Mot. Br. at 14-15.) They furtheubmit that the only findings of fact
on the issue of whether Panareilas entitled to use force in reing his arrest comes from the
findings of Judge Golden.Sée idat 15.) These arboth incorrect.

If the facts were as Plaintiffs present thénat the only findings of fact in this matter
were the findings made by Judge Golden @itiitial criminal trid in Municipal Court,

Plaintiffs’ argument could possibly have nte But those are not the facts.

Judge Smith did not summarily affirm Judgeld@&m. Instead, as cited by this Court as
the basis for its opinion, Judge Smith wrote ‘ST@iourt also found, after giving deference to
Judge Golden’s credibility finding that [Panar¢bontinued to flail afer being told he was
under arrest and the record supporting a fintlag had appellant stopped resisting then the
force used by the police officer would also haeased, [Panarello]’s self-defense claim fails.”
Summ. J. Op2016 WL 475246, at *14-15 & n.22 (quadi Order Aff'g Conviction { 5bState
v. Panarellg Muni. Appeal No. A—28-13 (N.J. Super. Ct. Law Div. June 24, 2014)) (alterations
made in quoting source). lttisis very specific finding—that Paredlo’s proffered self-defense
claim fails—on which the Court based its rulingee idat *15. The Officer Defendants are

correct in their response thatthre event a criminal defendant esshe issue of self-defense, the
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criminal court must resolve the issue of whetherh a defense stands, and subsequently rule on
it. (SeeOff. Defs.” Opp. at 9-10 & n.2.) If the raly is by a judge as oppa$to a jury, and the
judge enters a specific finding, then amud in a subsequentvil suit under theHeckdoctrine

must abide by it.

The four cases cited by Plaintiffs in an atténgpargue that the Court incorrectly decided
this issué all fail to include this critical differencethat the state court rda a specific ruling on
the merits of the criminal defendant’s rightself-defense. The Coulbes not disagree here
with its prior rulings in other s or with other judges of tHisstrict that “a prior assault
conviction does ngber sebar a subsequent Section 1983 suit for excessive foBenhaim 79
F. Supp. 3d at 520. But in this factual circumstance, it does.

iv. Probable Cause Existed for Aggravated Assault against Ramos
and the Weapons Offenses

Plaintiffs argue that the Court incorrectlytelenined that probable cause existed for the
charges of aggravated assaglainst Ramos and the two weapons offenses, apparently on the
grounds that the Court believes Plaintiffs adrditteat Panarello swung the board at Ramos, and
based on Judge Golden dismissing chargesigebn surveillance tape that Riggione should
have viewed. (Pls.” Mot. Br. d18—-20.) Again, this represemaintiffs misunderstanding of the
Court’s decision.

The Court does not think that Panarells kaer admitted that he swung the board at

Ramos. Rather, as made clear inSienmary Judgment OpinioRlaintiffs admitted that at the

" Benhaim v. Borough of Highland Park9 F. Supp. 3d 513 (D.N.J. 201B)liot v. Gloucester
City, Civ. No. 12-7440 (RBK/JS), 2014 W8446496 (D.N.J. July 11, 2014)joodley v. Al-
Ayoubi Civ. No. 09-1403 (KSH), 2011 W4594204 (D.N.J. Sept. 27, 201Weber v.
Rodriguez Civ. No. 07-2097 (RBK/KMW), 201WL 2555358 (D.N.J. June 27, 2011).
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time the various officers authoredethharging documents, “the officdrsardfrom Ramos, the
victim, and his wife that Pandl@ had attempted to strike Res with a wooden board, but had
failed to make contact.” 2016 WL 475246, at *1Bilg Pls.” Resp. to Off. Defs.” SMF at 2—3)
(emphasis added). There was no finding that Panaliellattempt to strike Ramos; the Court
relied on the fact that Ramos and his wéportedthat to the officers, which was sufficient to
provide them with probable cause at the time.

Plaintiffs also submit that Riggione should hde=n aware of videsurveillance that he
alleges conclusively showed that Panarellomditlattempt to strike Riggione, and rely on Judge
Golden’s interpretation of the video evidence atriunicipal court trial. (Pls.” Mot. Br. at 19—
20.) Plaintiffs state that “Riggione had accesartd should have viewed” the surveillance tape.
(Id. at 20.) However, Plaintiffeave not demonstrated tiRiggione viewed the surveillance
tapes before authoring the charging document eBen assuming he had, Judge Golden in his
decision stated that it was not clear “whetham&ello] was trying to deflect the water back
towards Mr. Ramos or take some kind of affirmative actiobhd” gt 19—20 (internal quotations
omitted).) This is not enough to disturb the Q@auinding. Thus, thisrgument too would fail

if the Court considered Pl#iffs’ Motion on the merits.

C. RAMOS DEFENDANTS

Finally, the Court turns to életter submitted by counsel fie Ramos Defendants. The
Ramos Defendants request that this Court disitie conspiracy claims against both Ramos
Defendants, and also dismiss the common lssaalt and battery clainagainst Ramos only.
(Ramos Letter at 1.) Plaintiffs have consdrttedismissing the conspiracy claims, (Third
McFadden Letter at 1), so in thaspect, the Court will order disssal of the conspiracy claims

against the Ramos Defendants, and disn@iaardie Ramos as a party to this action.
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With respect to the assaulicabattery claims against Ramos, this request is opposed by
Plaintiffs. The Court finds the request inappropriate, and will denyhié Court considers the
Ramos Letter a motion for reconsideration, andaed before, a motion for reconsideration is
“notan opportunity to argue what could havemebut was not, argued in the original set of
moving and responsive paper8bwers 130 F. Supp. 2d at 614. Ramos made no motion for
summary judgment, and makes ngwanent now why his failure e any motion for summary
judgment should be excuseHurther, the portion of thBummary Judgment Opinioelied on
by Ramos in his letter urging dismissal of the akssand battery claim against him relate to why
theHeckdoctrine bars claims of assault and bgteegainst the officers who arrested hirkeé
Ramos Letter at 1 (citinBumm. J. Op2016 WL 475246, at *8-9).) This has no bearing on the
claim of assault and battery against Ramoscaofaingly, Ramos’s request will be denied, and

the claim of assaulta battery will remain.

V. CONCLUSION
For the foregoing reasons, the Riggionetigiois GRANTED, Plaintiffs’ Motion for
Leave is DENIED, Plaintiffs’ Motion is DENHD, the Officer Defendants’ Cross Mation is
GRANTED, and the request of the Ranh@ster is GRANTED-IN-PART AND DENIED-IN-
PART.
Following this opinion, theemaining claims are:
e Countll, 8 1983 claim, and Count XII, NJCRA claim, against:

o Officers Laielli and Shaw for warranfle entry into Plaintiffs’ backyard
only in violation of the Fourth Amendment

o Officers Laielli and Shaw for warrantleagrest in Plaintiffs’ backyard in
violation of the Fourth Amendment
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o Officer Armstrong for excessive forae transporting Panarello to the
police station irviolation of the Fourth Amendment

o Officer Day for excessive force using OC spray on Panarello at the
police station irviolation of the Fourth Amendment

e Count VI, assault and battery claim against Ramos
Consistent with this opinion, there are nowclaims pending against Jeffrey Riggione or
Jeannie Ramos, and they will be dismissed frioenaction. An appropriate order accompanies

this opinion.

Date: July_7th , 2016

s/ Robert B. Kugler
ROBERT B. KUGLER, U.S.D.J.
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