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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY
CAMDEN VICINAGE

STANKER & GALETTO, INC.,
Civil No. 12-5447 (RBK/KMW)
Plaintiff,

V. - OPINION

THE NEW JERSEY REGIONAL
COUNCIL OF CARPENTERS OF THE
UNITED BROTHERHOOD OF
CARPENTERS AND JOINERS

OF AMERICA

and

CARPENTERS LOCAL 255 OF THE
UNITED BROTHERHOOD OF
CARPENTERS AND JOINERS
OF AMERICA

Defendants

l. Introduction

Plaintiff Stanker & Galetto, Inc. (“Plaintiff”) brought suit in this matteeking a
declaratory judgment that it had lawfully repudiated a collective bargainiegragnt
(“Agreement”) with Defendant New Jersey Regional Council of Carpent¢he afnited
Brotherhood of Carpenters and Joiners of America (“Regional Council oé@arp”) and
Defendant Carpenters Local 255 of the United Brotherhood of Carpenters and dbiners
America (“Local 255”) (collectively, “Defendants”). Currently befdne Court is Plaintiff's

motion to enjoin Defendants from processing any labor gri@sadicected at Plaintiff or from
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demanding arbitratioto determine Plaintiff's obligations, if any, under the Agreeméiat the
reasons set forth below, the Court finds that it is without jurisdiction to issuerguchbtive
relief. Accordingly the @urt will deny Plaintiffs motion®
Il. Factual Background

The factsecessary to determine the Court’s jurisdiction to grant Plaintiff's request fo
injunctive relief are not in disputeRlaintiff wasan employer in the construction business.
Compl. 1 2.Its practice for many years was to enter intaaibed “prehire” collective
bargaining agreements governing the employment of certain union tradedtaéatest such
pre-hire contract was the Agreement with Defendants at issue in this casek éffect May 1,
2007 and was to run through April 30, 2C1L&. at | 12.

It appears that Plaintiff initially honored its obligation under the Agreenfsmind
March or April 2012, however, Plaintiff made the decision to “fundamentally and perdyanent
change the nature and direction of its business enterpibeat § 17. Specifically, the
company sought to operagssentially aa construction project magerrather than as a direct
employer ofconstruction industry tradesmehi.therefore laid offall of its current employees

who werecovered by the Agreemenld. at{ 18.

! Because the Court’s opinion rests entirely on jurisdictional grouhesienial of Plaintiff's motion for injunctive
relief in no way reflects upon the merits of Plaintiff’'s undertyclaim concerning the repudiation of its Agreement
with Defendants.

2 The prehire collective bargaining agreement is a creature peculiar to the buildingrstcliction trades. Given
the industry’s vicissitudes, with work varying by the season and thefsizpasticular project, workers usually do
not remain at a singjeb site long enough to engage in the traditional process for designaiimgrapresentatives.
Int'l Ass’n of Bridge, Structural and Ornamental Iron Workers, Local 3 v. NI&2B F.2d 770, 773 (3d Cir. 1988).
In response, the pieire agreement was deloped, first as an informal industry practice, and later as codified in
section 8(f) of the National Labor Relations Act. 29 U.S.@58(f) (2006). Rather than requiring a union to gain
majority support from a group of employees in a National LabtatiRas Boarecertified election before it can
negotiate a collective bargaining agreement on the employees’ behalf, asriallgeequired under federal labor
laws, a prehire agreement allows employers and unions to enter into such agredmieme the employees to be
covered by the agreement have actually been hired. Ass’n, 843 F.2d at 773.

% The original expiration date of the Agreement was April 30, 2012, bytaties extended the Agreement for an
additional year. Compfj 14.



Plaintiff assertedhat under National Labor Relations Board precedent, it vwatepged
to repudiate the pre-hire Agreement without pendltiyat§ 21. It communicated this point of
view to Defendant Regional Council of Carpentefae Regional Council responded that the
Agreement was in full effect artdatPlaintiff had violded certairof its provisions. Id. at | 24,
26. Accordingly, Defendanfged formal grievances against Plaintiff, and it is possible that they
may demand arbitration to resolve those grievané&®aintiff has refused to participadéed now
asks the Court for an injunction to halt that process pending resolution of its declaratory
judgment claim
lll. Parties’ Claims
A. Defendants’ Contention That the Court is Without Jurisdiction

Defendants assert that the NoftsGuardiaAct (“NLA” or “Act”), 29 U.S.C. 88 101-
115 (2006), divests the Couwnt jurisdiction to issue the injunctive relief Plaintiff seeks in this
matter. Def.’s Opp. Mem. 14 (citingrukens Steel Co. v. Steelworke&d89 F.2d 668 (3d Cir.
1993);Steris Corporation v. Automobile Worked89 F.Supp.2d 501 (W.D. Pa. 200Z€gmping
Const. Co. v. Iron Worker915 F.2d 1333 (9th Cir. 1990)). Among its many provisions, the
NLA states that a district court may not issue an injunction in a labor dispute tifiledsthat
certain procedural and substantive requirements have beelsee29 U.S.C88 107, 109.
Defendants maintain that the instant matter involves a labor dispute, as that teinetside¢he
Act, and that Plaintiff hafailed satisfy the relevanequirements. Thus, Defendants conclude,
injunctive relief is not available.

In addition, Defendants direct the Court’s attention to the estliblished preference in
this Circuit fordisputes between a union and an employéeteesolved through arktatiion

rather than judicial litigationDef.’s Opp. Mem16 (citingButler Armco Independent Union v.



Armco, Inc, 701 F.2d 253, 255 (3d Cir. 1983)). Thesknowledge that despite this preference,
it is appropriate for courts to decide questions ofaled “arbitrability” in labor disputes; these
are questions of whether a collective bargaining agreement has even creayed gheéuirst
place to arbitrate the particular grievance asserted by one or more parteeagosttmentid.
(citing AT&T Ted., Inc. v. Communications Workers of Ameriga5 U.S. 643, 648-49 (1986);
Wright v. Universal Maritime Service Carp25 U.S. 70, 78 (1998)However, Defendants
maintain that the question in this case is not oraibfrability but rather one of contract
validity: that is, Plaintiff claims that, notwithstanding any language in the Agreemeintimgq
the parties to arbitrate certain disputes, the Agreement itself has beenyprepediated and
therefore no longer places anylightions on either party. Thus, Defendants conclude, the issue
should be presented to an arbitrator in the first instalicéciting New Jersey Statewide
Laborers Benefit Funds v. Mark Condtio. 07-05934, 2008 WL 3833542 at *2 (D.N.J. Aug. 13,
2008)(“[T]he Supreme Court [has made] clear that challerddise contract’s validity as a
whole must be made and considered during the first instance; the arbitratiog.hgar
Accordingly, Defendants argue thHacause Plaintiff's claims go to the underlying validity of the
contract, an arbitrator, rather than a federal district judge, should havestlfmfiortunity to
resolve the matter.
B. Plaintiff's Response

Plaintiff makes two principal atgnents in support of its motion to enjoin the grieveaanc
and arbitration processesirst, Plaintiff maintains that the NLA does not apply to the instant
matter and therefore has no effect on the Court’s jurisdiction to issue the rdqojstetion.
Specifically,Plaintiff claims that the repudiation ogpre-hire Agreementwith Defendants does

not presena “labor dispute’that would trigger application of tieLA. It attempts to establish



this claim largely by implication. Specifically, it relies heavily on the Third Cirswffirmance

of a districtcourt’s preliminary injunction il\meristeel Corp. v. Teamsters Local 4367 F.3d

264 (3d Cir. 2001). In that case, the plaintiff company purchased a business that had been party
to a collective bargaining agreent with the defendant union. In itsrphase contracthe

plaintiff specificallystated that itvould not be bound by the agreement. Nonetheless, the union
claimed that the plaintiff was a successor to the agreement and was stilldyatsiterms.

Accordingly, the uniotiiled a grievancevith plaintiff and moved for arbitrationld. at 266. In
response, the plaintiff sought an injunction in federal district court preventingoilratzon

from proceeding. The Third Circuit affirmed the district court’s grant otarmpmary

injunction.

Plaintiff acknowledges thah Ameristeelneitherthe Third Circuit or the district court
even mentioned the NLANeither party raised the issue in its briefs to the Third Circuit panel.
From this silence, Plaintiff asserts ttia¢ Third Circuit nust havamplicitly determined that the
NLA did not applyto the facts of that cas&eePl. Reply Br. 18. Plaintif€Eharacterizes the facts
of Ameristeebnd those in the instant caa&procedurally and factually analogousld. at 14.
Thus, because both cases involved claims that no valid collective bargaining agreéstesht ex
between the employer and the union, both cases do not involve a labor dispute thatiggmuld
application of the NLA.Id. at 16.

Plaintiff's second argunme is thateven if the NLA does apply, the company bassfied
the Act'sprocedural and substantive requirememds.at 17. Thus, Plaintiff contends, the Court
has jurisdiction to issue the requested injunction.

IV. Discussion

A. General Governingaw



The NorrisLaGuardia Act severely limits the jurisdiction of federal courts to issue
injunctions in labor dispute€Camping Const. Co. v. District Council of Iron Worked&5 F.2d
1333, 1341 (9th Cir. 1990). The Act provides, in relevant part, that “[n]Jo court of the United
States . . . shall have jurisdiction to issue any . . . temporary or permanent injunctiasen a c
involving or growing out of a labor dispute, expect stract conformitywith the provisions of
this Act....” 29 U.S.C. § 101 (2006) (emphasis added). These “provisions” set forth a number
of procedural and substantive requirements. Specifically, section 7 of the Aces#agiiparty
seeking the injunction to produce witnesses whotedtify at a hearingwith opportuniy for
crossexamination)n support of the relevant allegations in the complaint. 29 U.S.C. § 107
(2006). The testimony must establish five things:

(a) That unlawful acts have been threatened and will be committed
unless restrained or have been committed will be continued

unless restrained . . . ;

(b) That substantial and irreparable injury to complainant’s
property will follow;

(c) That as to each item of relief granted greater injury will be
inflicted upon complainant by the denial of relief theiti be
inflicted upon defendants by the granting of relief;
(d) That complainant has no adequate remedy at law; and
(e) That the public officers charged with the duty to protect
complainant’s property are unable or unwilling to furnish adequate
protecton.
Id. Further, the parties seeking the injunction must file a bond with the ddurt.
Section 9 of the Act requires the Court to make findings of fact on the record prior to
issuing the injunctionin addition, the Court must tailor any injunctiradief to cover only “such

specific act or acts as may be expressly complained of in the bill of cotipl2a® U.S.C. § 109

(2006). Finally, sectiorB of the Act prohibits granting an injunction to any plaintiff who has



“failed to make every reasonald#ort to settle such dispute either by negotiation or with the aid
of any available governmental machinery of mediation or voluntary arbitratzhJ.S.C. §
108 (2006).

The Third Circuit employs a folgtep analysis to determine whether the NLA/prds a
court from issuing an injunctiorL.ukens Steel Co. v. United Steelworkers of Amg#@éQ F.2d
668, 676 (3d Cir. 1993). First, it is necessary to ascertain whether the action iomguestives
a labor dispute, as that term is defined in the NL&A. Second, the court must determine
whether the relief sought by the plaintiff is in fact an injunction under ttzaimg of the NLA.
See id. Third, if court answers the first two questions affirmatively, it must thenadems
whether the injunction complies with the substantive and procedural requirements bAthe N
See id. Fourth, if the injunction cannot satisfy those requirements, the court should consider
whether the injunctiofalls within a judicially @rved exception to the NLASee id.

With regard to the meaning of “labor dispute,” the Act defines the term as

[a]ny controversy concerning terms or conditions of employment,

or concerning the association or representation of persons in

negotiating, fixing, maintaining, changing, or sexkio arrange

terms or conditions of employment, regardless of whether or not

the disputants stand in the proximate relation of employer and

employee.
29 U.S.C. 8113 (2006). This is a “broad definition” which the Supreme Court has consistently
declinedto construe narrowlySee Lukens Ste@®89 F.2d at 676-77 (citingurlington Northern
R.R. Co. v. Brotherhood of Maintenance of Way Employé&dsU.S. 429, 442 (1987)). Thus,
such disputes are not limited only to cases in which one party is “using its economi¢gpowe
bring pressure on the otherd. Instead, “a case involves a labor dispute if ‘the employer-

employee relationship [is] theatrix of the controversy.’Id. at 676 (quotingcolumbia River

packers Ass’n, Inc. v. HintoB15 U.S. 143, 147 (1942)) (modification in original).



Accordingly, the Third Circuit has squarely held that “an action by an enmdimgajoin
a union from proceeding to arbitration involves a labor dispute.(citing In re District No. %
Pacific Coast Dist., Marine Engineers’ Beneficial As¥23 F.2d 70, 74 n.2 (D.C. Cir. 1983)
(finding a labor dispute on similar facts with “no doubt whatev&gmping Const. Cp915
F.2d at 1343 (arriving at the same conclusion with “absolutely no dousdd)also Fiend Inc. v.
International Alliance of Theatrical Stage Employe&®7 F.Supp.2d 1030, 1033-34 (D. Minn.
2011) (noting that “six courts of appeals have ruled that the [NLA] divests the court of
jurisdiction to enjoin arbitration of a labor dispute in [cases brought under § 301 of the Labor
Management Relations Aathless the requirements of the Act are met) (citingngle Constr.
& Maint. Corp. v. Our Virgin Islands Labor Unipd25 F.3d 938, 940 (11th Cir. 200®)T&T
Broadband, LLC v. Int'l Bhd. Of Elec. Workers Local 317 F.3d 758, 759-63 (7th Cir. 2003);
Tejidos de Coamo, Inc. v. International Ladies’ Garment Workers’ Ui22r-.3d 8, 11-13 (1st
Cir. 1994);Lukens Steeb89 F.2d at 676-7Camping Const. Cp915 F.2d at 1340-50n re
District No. Pacific, 723 F.2d at 77).

With respect to the third step in the analysise procedural and substantive
requirements of section 7 of tAet “reflect[] a broader goal of . . . prevent[ing] judicial
interference in managemelabor relations except in narrowly defined circumstances where
strict procedures are followedl’ukens SteeB89 F.2d at 678 (citingnited Tel. Workers v.
Western Union Corp.771 F.2d 699, 703-04 (3d Cir. 1985)). Relatedly, courts should give
particular scrutiny t@ party’s requedb enjoin an arbitration proceeding or grievance process;
these requests may well run countetiteNLA’s section 8 requirement that the yaseeking an

injunction first exhaust negotiation, mediation, or arbitration mecharbsfase coming to

* The second step is omitted from the Court’s analysis because there appears tohbt that Plaintiff is in fact
seeking an injunction.



federal court See d. (citing Camping Const. Cp915 F.2d at 1346n re District No. tPacific,
734 F.2d at 81)). As a general matter, a distoctrt must adhere strictly to the explicit terms of
the NLA. Id.

Forthe fourth and final step in theikens Steeadnalysis, courts hawecognized only two
judicially carved exceptions to the NLA: 1) those to accommodate the strong federalpolicy
favor of arbitration; and 2) those to reconcile the NLA with other federal statiate Clearly,
an injunction designed toaltan arbitratioror grievanceproceeding would fly directly in the
face of the first exceptionSee Lukens Ste@®89 F.2d at 678 ejidos de Coamo, Inc. v.
International Ladies’ Garment Workers’ Unip22 F.3d 8, 12 (1st Cir. 1994) (holding that a suit
to enjoin a labor arbitration does not fall within aegognizedexceptions to the NLA and
noting that “[i]t requires no argument to show that [a] stay of arbitration . . . &step
fostering arbitration”)

B. Section 7 requirements

The arties in the instant action strongly dispute wheBiaintiff has established the five
conditions set forth in section 7 of the NLA. The Court’s authority to issue the injunction
requested is conditioned on Plaintiff satisfying this burden, either throughaestiat a hearing
or by stipulation between the parti€Ssee29 U.S.C. § 107.

i. Unlawful acts will be committed

The NLA requres the party requesgrthe injunction to demonstratéhat unlawful acts
have been threatened and will be committed unless restrained or have been doamah el
be continued unless restrained.” 29 U.S.C. 8 107(a). In cases shehragtant madr brought

under section 301 of the Labor Management Relations thet,requirement that a court find a

® Section 301 of the Labor Management Relations Act vests federal catirsubject matter jurisdiction to hear
certain types of labor disputes involving an alleged breach of a collectigaibarg agreementSee Textron

9



threat of unlawful acts is not generally relevaAeronautical Indus. Dist. Lodge 91 of Intern.
Ass’n of Machinists and Aerospace Workers v. United Techs.,@8(pF.3d 569, 582 (2d Cir.
2000) (noting that courts may relax some of the procedural requirements of the Ntder to
“accommodate[] the conflicting purposes of the NLA and the [Labor ManagemiatioRe
Act]”). Thus, a court need notistly apply this requirement in tH#01 context.See Tejidos de
Coamgq 22 F.3d at 13 (considering a dispute between employer and union over whether the
parties had properly executed an extension to their collective bargaineegreemt andvith
respecta@ employer’s request for an injunction to stay an arbitration proceeding findiog “g
reason to preserve at least the potential for injunctive relief where unf@wtuionviolent) acts
threaten to cause ‘substantial and irreparable injury’ to somenpydixe interest (other than
physical security)”).
ii. Substantial and irreparable injury will follow

The party seeking an injunction in a labor dispute must show that the relief isargces
to prevent “substantial and irreparable injury to . . . property.” 29 U.S.C. § 10%(l®ast one
district court in the Third Circuit has held that forcing an employer to arbitigrie\aance
pursuant to a collective bargaining agreement to which it is not a party anmuréparable
harm. Ameristeel Cap. v. Int’l Brotherood of Teamster2000 U.S. Dist. LEXIS 22114 at *8-9
(M.D. Pa. Mar. 17, 200Qiting PaineWebber, Inc. v. Hartmaf21 F.2d 507, 515 (3d Cir.
1990)). But the inquiry does not end there bec#uselistrict court irAmeristeeleached this
conclusion outside of the NLA contexthecourt in that case was consiohgrthe general
injunctive relief standard of “irreparable harm” rather than the MpAcific standard of

“substantial and irreparable injury to . . . property.” While this Court could find no ThicdiCi

Lycoming Reciprocating Engine Div., Avco Corp. v. United Automobile, AerspadéeylAgal Implement Workers
of America 523 U.S. 653, 6538 (199).

10



case exploring the difference between the two standards, the First Ciectouhd there to be a
significant distinction*[u]nder ordinary standards for injunctive relief, irreparable injury is
nominally required but courts are often generous wthereomplainant’s claim on the merits is
very strong or unanswerable. Under section 7, however, there is no such genefesitps de
Coamg 22 F.3d at 15. Given the choice by Congress in drafting the NLA to add an additional
modifier, “substantial,to the traditional “irreparable injury” standard for injunctive relief, the
Court is inclined to agree with the First Circuit that the inquiry for purposes éicthmust be
more rigorous than it would be for purposes of an ordinary request for injunctiveTrelis, it
does not consider the finding afreparable injuryin Ameristeetontrolling in the present
context of the NLAs “substantial and irregrable injury to . . . property” standard.

Two circuit courts have helithat there is no subst@itand irreparablénjury to property
when an employer is compelled to arbitrate a dispute pursuant to a collectiviaibgrga
agreement and the employer claims it is no longer a party to the agredrags de Coamo
22 F.3d at 14-15Camping Const. Cp915 F.2d at 1349. Both courts noted #u&itration
award arenot selfexecuting to have any binding effect on an unwilling party, the award must
be enforced in federal courtd. Thus, if the employer can successfully demonstrate at the
enforcenent proceedinthat it lawfully repudiated the collective bargaining agreement that
forced the arbitratiom the first placethe court will not enforce the award, and therefore the
employer will suffer no actual harm. Moreover, the “short time andtstigpense involved in
the typical arbitration . . . would scarcely qualify as irreparable injuBatnping Const. Co.
915 F.2d at 134%ee also Tejidos de Coan&®? F.3d at 14-15 (“[C]ourts have ordinarily not
deemed litigation expense to be substantial and irreparable injury warrantimgrection . . . .")

(citing Renegotiation Board v. Bannercraft Clothing G415 U.S. 1, 24 (1974)).

11



iii. Greater injury will be inflicted upon plaintiff by denying relief
The analysis for this requirement is the same in the context of the NLA secBah 7 a
would be for any request for an injunctioBee Tejidos de Coam22 F.3d at 13 n.9.
iv. No adequate remedy exists at law
The analysis for this requirementailso the same in the context of the NLA section 7 as
it would be for any request for an injunctio8ee id.
v. Public officers charged with protecting plaintiff's property are unable to do so
Like the first requirement, thigth requiremenhaslittle relevance ira dispute
concerninghe validity ofa collective bargaining agreement where there is no threat of a worker
strike or any violent or fraudulent acts. Thus, the Court @sagntiallyignore it for purposes of
deciding the preliminary injunctivissue.See Amnautical Indus. Dist. Lodge 9230 F.3dat
582.
V. Analysis
A. Applicability of the NLA
Plaintiff claims that itgequest for an injunction in this case does not trigger the NLA
because the action does not involve a “labor dispute” within the meaning of the AcepRll. R
Br. 18. In support of this claim it relies principally Ameristeel Corp. v. Teamsters Loda0.
Plaintiff's reliance omMAmeristeeseems misplaced for three reasons. Fisieristeel
does not discuss the NLA at all in its analysisie fact thathe issue did not arise during the
litigation cannot permit an inference that the NLA would aymply in the same or similar cases
in the future. Plaintiff appears to ask the Court to consider the Third Circletiseion the
issue as an implicit holding that the NLA does not apply to cases in which an empdaysr ¢

that it need not submit tala@tration with a union because there is no vabtlective bargaining

12



agreement in placeSeePl. Reply Br. 18.The Court respectfullgeclines to lend so broad a
reading toAmeristeel

Seconddnd relatedly, to accept Plaintiff’'s “implicit holdingtheory wouldessentially
require the Court to conclude thameristeehad overruled the unequivocal holding.okens
Steelthat actions by employers to enjoin a union from proceeding to arbitration do ptebent “
disputes” that trigger application of the NLASee Lukens Ste@®89 F.2d at 676. The Court
cannot accept this interpretation.

Third, despite Plaintiff's claim that the facts of the instant case that théseefsteel
are “procedurdy and factually analogous,” the Court finds the cases readily disthmales In
Ameristeelthe plaintiff employer purchased a company that was a party to a collective
bargaining agreement with the union. The purchasing contract made clear thaintifé
employer was not going to be bound by the agreement moving for&ardristeel 267 F.3d at
266-67. The union argued that the agreement did apply to the purchasing emiployidrus,
the Third Circuit was presented with a situation in which the party claiming ihetdsound by
the collective bargaining agreement had néaelanydealings whatsoever with the defendant
union. Rather, the union was essentially tryindreowin the plaintiff employer against its will
to an agreement the employer had never asseniedhe first place.

Here, on the other hand, there is no dispute that for many years Plaintiff anddfe
were parties to a valid collectiimrgaining agreement. It wastnmtil Plaintiff unilaterally
terminated the agreemiethat this dispute arose. Thus, given tieke, there waan “employer
employee” relationship in a way that never existed between the parfieseinsteelthe Court
may easily distinguish the two cases and conclude that the NLA applies nstdrg dispute,

even if somehow it did not apply Ameristeel

13



Accordingly, becausAmeristeels not controlling in this case, and because this Circuit
in Lukens Stedhlong with five other circuitaurts to address the issBi&gas squarely heldhat
an acton by an employer to enjoin a union from proceeding to arbitration involves a “labor
dispute” within the meaning of the NLA, the Court fittatthe instant matter does involve a
labor dispute and th&tlaintiff will therefore have to satisfy the Act’s requirements as a
condition of obtaininghe requestethjunctive relief.

B. NLA Section 7 Requirements

Rather than considering all five of the section 7 requirements, it is suffiorgourposes
of deciding Plaintiff's motion for the Court to find thakaintiff has failed to demonstrate that it
will suffer “substantial and irreparable injury to [its] property” if injunctredief is not
forthcoming. See29 U.S.C. § 107(b).

Plaintiff describes its injury as being “forced to participate unwillingly ievgmce
and/or arbitration proceedings without any contractual obligation to do so.” Pl. Repl§.B
Plaintiff argues that such injury is sufficient because the Third Circuittaesighat “harm to a
party would be per se irreparable if a court were to . . . compel [a] party, who haseeact tagr
do so, to submit to an arbitrator’'s own determination of its authoriRgiheWebber Inc. v.
Hartman 921 F.2d 507, 515 (3d Cir. 1990). BRdineWebbewas a case that did not involve a

labor dispute or the NLA; thus, the Third Circuit in that case was considering thmtraldi

® Fiend Inc. v. International Alliance of Theatrical Stage Employ82% F. Supp. 2d 1030, 1033 (D. Minn.

2011) (noting that “six courts of appeals have ruled that the [NLA] thithe court of jurisdiction to enjoin
arbitration of a labor dispe in 8 301 cases unless the requirements of the Act are met) {eiangle Constr. &
Maint. Corp. v. Our Virgin Islands Labor Unipd25 F.3d 938, 940 (11th Cir. 2008)T&T Broadband, LLC v.

Int'l Bhd. Of Elec. Workers Local 2817 F.3d 758, 7583 (7th Cir. 2003)Tejidos do Coamd2 F.3d 8, 1413

(1st Cir. 1994){ ukens Steeb89 F.2d at 6 d9; Camping Const. Cp915 F.2d at 13480; In re District No. %
Pacific, 723 F.2d at 77).

" Plaintiff did call a witness at the October 5, 2012 hearindherirtstant motion. However, the witness provided no
testimony regarding the alleged harm the company would face if its téquagunctive relief were denied. Thus,
although not in strict conformity with the NLA’s requirements, the €Cmlies on theverments in Plaintiff's
moving papers.

14



“irreparable harm” standard that applies to any injunction rather than thedstigisand
irreparale injury to . . . property” standard that obtains in the context of the Nida.noted
above, the Court finds that the standards are distinct and adopts the view of thedtirstHat,
while the requirement of irreparable injury may be only nomyrmauired under ordinary
standards for injunctive relief, “[u]nder section 7 [of the NLA] . . ., there is no suchagpéyer
Tejidos de Coam@®@2 F.3d at 15. Thus, the Court does not find the principf@hwfeWebber
highlighted by Plaintiff to be dpositive in the present case.

Instead every court to consider this issue in the NLA context has held that the sort of
harm Plaintiff alleges does not rise to the level of “substantial and irreparplvieto property.”
See Tejidos de Coamd2 F.3d at 14-18Camping Constr. Cp915 F.2d at 134%iend 827 F.
Supp. 2d at 1035This Court similarly finds tha®laintiff has not met its burden of
demonstrating substantial and irreparable injury sufficient to satisfydne@ements of section 7
of the NLA. Thus, the NLA divests the Court of jurisdiction to issue injunctive relief in this
labor dispute.

C. Policy

While finding that it must deny Plaintiff's motion because it is without jurisdiction to
issue the requested injunctive relief, the Courbisatheles mindful of Plaintiff's common
sense argument that granting the injunction now may well conserve judicialces@as well as
time and expense for both parties. That is, there is at least a possibility that Riaaytiiave to
engage in an arbitration proceeding with Defendants, only to come right backdodhisther

federal district court and establish that it lawfully repudiated the contrachimh the arbitration

8 Plaintiff is correct that the district court’s opinionAmeristeel which did involve a labor dispute, relied on the
language oPaineWebbem finding that the plaintiff employer in that case had demonstratepkirable injury. But
as noted abovéymeristeetid not engage in a section 7 NLA analysis, and thus the court presumatdpmpiging
the traditional irreparable harm for any injunction. In addition, the ThincliE, in affirming Ameristeel did not
explicitly adopt the district court’s finding regarding the sufficiencylafriff's injury.
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was basedIf Plaintiff were successful in this regard, it coelsketially nullify the result of the
arbitration proceeding. Such an outcome would have largely the same pracdaheif the
Court simply enjoined the arbitratipbut would involve added time and expense for both
parties, the arbitrat, and, to some extent, the Coulttwas a similar concern that prompted the
Third Circuit inAmeristeelo recognize “the futility and inappropriateness of arbitration when
the substantive terms of the bargaining agreement cannot be binding on the nefv entity
Ameriseel 267 F.3d at 276&ee id.at 276-77 (approving of an injunction to stay arbitration
proceedings when doing so would avoid “the paradoxical situation in which Amemngigiel
be forced to arbitrate the extent of its obligations under the CBA, andegetyse it has no such
obligations, the arbitrator would be powerless to enforce these obligations

While the foregoing scenario admitteahaybe an inelegant one, the Court cannot
ignore the clear requirements of the NLA simply to achieve modestkeiizigains. To hold
otherwise would require the Cduo recognize a new judicially carved exception to the NLA.
But as Judge Boudin notedTiejidos de Coamd[m]odern labor law . . . is largely a construct
of Congress, the Labor Board, and the Supreme Couigjilos de Coam@®2 F.3d at 13. As it
was for the First Circuit so does tl@®urt now agree, “the edifice does not need another

architect.” Id.
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VI. Conclusion

For the reasons stated abatves Court is without jurisdiction to grant theotion to
enjoin Defendants from processing any labor grievances directedrdififda from demanding
arbitration arising out of the parties’ latest collectivegaaring agreementThus, Plaintiff's

motionwill be denied. The Court will issue an appropriate order.

Dated: 10/17/12 /s/ Robert B. Kugler
ROBERT B. KUGLER
United States District Judge
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