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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY
CAMDEN VICINAGE

JANET FRANCIS
Civil No. 12-7753RBK/AMD)
Plaintiff,

V. . OPINION

TD BANK, N.A.,

Defendant

KUGLER, United States District Judge:

This mattercomes involve#®laintiff Janet Francis’s (“Plaintiff”) claims against
Defendant TD Bank, N.A. (“Defendant”) arising out of a mortgage foreclgeoeeding.
Currentlybefore the Court is Defendant’s motion to dismiss all of Plaintiff's claims floréato
state a claim upon which relief mag granted (Doc. No. 8)See Fed. R. Civ. P. 12(b)(6). For
the reasons stated herein, the Court will grant Defendant’s motion.

I FACTUAL BACKGROUND AND PROCEDURAL HISTORY
TD Bankfiled a foreclosure action against Ms. FrarmisMay 24, 201%. Am. Compl.

1. On June 16, 201M0)s. Francidiled an action againdiD Bankin New Jersey state cour&ee

! The Amended Complaint actually states fiaintiff was the one that filed the foreclosure action. Plaintiff's
complaint appears often to use the terms “Plaintiff” and “Defendanttim@geably. This error is somewhat
understandable given that there was a related state litigation (as disoussed detail below) in which TD Bank
filed suit against Ms. Francis and therefapparedasthe plaintiff in that proceeding Consequently, for purposes
of clarity in recounting théactual allegations underlyirthe instant motion, the Court will refer to the partiethis
sectionby their proper names.
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Francisv. TD Bank, No. BURDC-007552-11 (N.J. Super. Ct. Law Div. 20F1)n an opinion
and order dated August 19, 2011, the Honorable Susan L. Claypoole, diSrissed the action
for failure to state a claimSee Decl. of Janine Lloyd (“Lloyd Decl.”), Exh. A (Order and
Opinion). Judge Claypool’s opinion noted thg. Francis’sclaim was legally insufficient
when all it did was allege th#ie Bank‘violated its ‘ethical, legal and moral’ obligations and
that Defendant failed to give credit for payments made to her [mortgage].”

Meanwhile, in the state foreclosure proceeding, Ms. Francisffiledseparate motions
to dismiss the Bank'caseagainst herall of which were denied. Lloyd Decl. 11 6-7,8he
then filed a number of counterclaims. The Honorable Ronald Bookbide$.C. denied all of
Ms. Francis’s counterclaims and granted TD Bank summary judgrBea.D Bank v. Francis,
No. F-3657-11 (N.J. Super. Ct. 2012). Plaintiff's motion for reconsideration on the dismissal of
her counterclaims was alsienied.

Finally, on December 20, 2012, Ms. Francis filed suit against TD Bank in this Court
(Doc. No. 1). Because Ms.afrcis’s original complaint was essentially devoid of any factual
allegations necessary to satisfy basic pleading standards under FederdlQulePoocedure 8,
the Court entered an order directing her to amend her pleadings (Doc. No. 6). tlaaceor
with the Court’s order, Plaintiff filed her Amended@plairt in February 2013 (Doc. No. 7).
TheBank filed the instant motion to dismiss shortly thereafter (Doc. No. 8).

Ms. Francis’'s Amended Complaint stageyenteen separate causes of ackarnure to

Serve Complaint and Summomegligencé&; Fraud Violation of Truth in Lending ActQuiet

2 The Court may consider thelmiance of the state court proceedings in deciding the instant motion tssdism
because they are matters of public recdek Pension Ben. Guar. Corp. v. White Consol. Indus., Inc., 998 F.2d

1192, 1196 (3d Cir. 1993).

® Plaintiff's causes of action are not numbered correctly. For instancéstitavb claims she asserts are both called
“First Cause of Action.” Am. Compl.-8. This opinion, for purposes of logic and clarity, will number the
seventeen counts in consecutive order.



Title; Violation of Fair Foreclosure AcMisimplied PaymentsBreach of ContraciAssessed
Incorrect Interest Rate and Taxes at ClosWgongful Forecloare Noncompliance of
RescissionSet Aside Foreclosure Saloid Trustee’s Deed Upon SaMoid Attempt of
Assignment of Deed of Trudilegligent Intentiona]sic] Infliction of Emotional Distress
Intentional Infliction of Emotional Distresg~ollowinga brief recitation of the applicable legal
standard, the Court will address each of these claims.
. LEGAL STANDARD

Federal Rule of Civil Procedure 12(®)@llows a court to dismiss an action for failure to
state a claim upon which relief can be granted. Where, as here, a complainjirappes to
this Courtpro se, the Court must construe the complaint liberally in that plaintiff's fattaines
v. Kerner, 404 U.S. 519, 520-21 (1972)nited Satesv. Day, 969 F.2d 39, 42 (3d Cir.1992). In
such cases, the Court must “accept as true all of the allegations in the conmolailit a
reasonable inferences that can be drawn therefrom, and view them in the light mobtddaora
the plaintiff.” Morsev. Lower Merion School Dist., 132 F.3d 902, 906 (3d Cir.1997). Seenin
this light, a complaint will survive a motion to dismiss if it contains sufficient factual matter to
“state a claim to relief that is plabge on its face.” Ashcroft v. Igbal, 556 U.S. 662, 677 (2009);
Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007).

To make this determination, a court conducts a three-part anafgsisago v.

Warminster Twp., 629 F.3d 121, 130 (3d Cir. 2010). First, the court must “tak[e] note of the

* Plaintiff appearstimes to claim that she “removed” the state foreclosure action to this. Gea Am. Compl. 1.
There are numerous reasons why this contention is erroneous. Thessiexplanation, however, is that her
attempted “removal” did not accord with 28 LCS§ 1446’s clear time limits. That is, she did not effect removal
within thirty days of her receipt of the initial state court pleading or senfisummonsSee 28 U.S.C.8 1446(b).

It appears Plaintiff was served with the complaint in the foreclosuenamt August 12, 2011. Lloyd Decl. 1 5.
She filed the instant “removal” more than sixteen months later.

This removal question is of litle moment, however, to tigant motion to dismiss, because the Court properly
exercises federal question and supplemental subject matter juoisaiggr Plaintiff's federal ancklatedstate law
claims See28 U.S.C. § 1331, 1367(a).



elements a plaintiff must plead to state a claimal”(quotinglgbal, 556 U.S. at 675). Second,
the court should identify allegations that, “because they are no more than conclusions, a
entitled to the assnption of truth.” Id. at 131 (quotindgbal, 556 U.S. at 680). Finally, “where
there are welpleaded factual allegations, a court should assume their veracity and then
determine whether they plausibly give rise to an entitlement for relidf.(quding Igbal, 556
U.S. at 680). This plausibility determination is a “contepécific task that requires the
reviewing court to draw on its judicial experience and common sehglaal, 556 U.S. at

679. A complaint cannot survive where a court can oribrithat a claim is merely possible
rather than plausibleld.

[11. DISCUSSION & ANALYSIS

There are four bases upon which the Court dismisses Plaintiffs Amended @ampla
A. Claim Preclusion

The doctrine of claim preclusianay bara party from asserting claims that were already
brought in a previous actiorin re Mullarkey, 536 F.3d 215, 225 (3d. Cir. 2008). The doctrine
will apply when three requirements are met: “(1) a final judgment on the merpsiar auit
involving (2) the same parties or their privies and (3) a subsequent suit based on theusame c
of action.” Id. (quotingLubrizol Corp. v. Exxon Corp., 929 F.2d 960, 963 (3d Cir.1991)).

In this case, Plaintiff’'s fraud (Third Cause of Action) and Truth in LendictyPourth
Cause of Action) claims are barred as a matter of claim preclusion. Pkssefted thesexact
claims as counterclaims in the state court foreclosure action, at which timedieegomsidered
and rejected Lloyd Decl., Exh. E 26-27 (Opinion Granting TD Bank Summary Judgment on its

Claims and Dismissing with Prejudice Janet Francis’s CounterclaBesause that litigation

® Even under the liberal pleading standaatferded apro se plaintiff, the Court need not credit such a party’s “bald
assertions” or “legal conclusionsHaines, 404 U.S. at 52@1; Day, 969 F.2dat42.
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involved a final judgment on the merits of those claoasveen the same partjelsis subsequent
attempt to advance the sagiaimsin this litigation must be rejectedsee In re Mullarkey, 536
F.3d at 225Thus, the Court will grant Defendant’s motion to dismiss the Third and Fourth
Causes of Action in Plaintiffs Amended Complaint.

B. | ssue Preclusion

Issue preclusion doctrimrelcudesa party from rditigating “fully determined issues,”
even if the particular claim itself was not raised in the previous lawisuite Mullarkey, 536
F.3d at 225. Issue preclusion will apply if: (1) the issue to éelymied is identical to the issue
decided in the prior proceeding; (2) the issue was actually litigated inithgopceeding; (3)
the court in the prior proceeding issued a final judgment on the merits; (4) thaidatem of
the issue was essentialthe prior judgment; and (5) the party against whom the doctrine is
asserted was a party to or in privity with a party to the earlier proceddingriting Township of
Middletown v. Smon, 937 A.2d 949, 954 (N.J. 1984)). Further, the doctrine’s sisdpaited to
matters‘distinctly put in issue and directly determinadiversely to the partygainst which the
estoppel is assertedid. (quotingN.J.-Phila. Presbytery of the Bible Presbyterian Church v. N.J.
Sate Bd. of Higher Educ., 654 F.2d 868, 876 (3d Cir.1981)).

Here, Plaintiff's Failure to Serve Complaint & Summons (First Cause of Action)
Violation of the Fair Foreclosure Act (Sixth Cause of Action), and Wrongful Fame (Tenth
Cause of Action) claims are barred under principles of is@ysion. It is clear that Plaintiff
raised these three same issues as defenses to the foreclosure action filetlexgaissite court
by Defendant. Lloyd Decl., Exh. E 35 (Issue of Service), 25 (Fair Foreclost);e28-30
(Wrongful Foreclosure)The state court’s rejection of these defenses meets the requirements for

issue preclusion: the earlier defenses and the present claims ptest@oalissuesthey were



actually litigated before the state court; the court issued a final judgment efsthess;

determining these issues was essential to that judgment, since in order defeantant

summary judgment in that state action, the court had to consider and rejedt lRahtidi’s

asserted defenses; and Defendant was a party to the stdtprogeeding.See In re Mullarkey,

536 F.3d at 225. Thus, the Court will grant Defendant’s motion to dismiss the First, Sixth, and
Tenth Causes of Action in Plaintiff's Amended Complaint.

C. Rooker-Feldman Doctrine

The purpose afhe Rooker-Feldman doctrine is to prevent litigants from, among other
things,filing a claim with the goal of overturning a state court decision or attempting éoshav
decision handed down that is in direct opposition to a state court judg8eerixxon Mobil
Corp. v. Saudi Basic Indus. Corp., 544 U.S. 280, 292 (2005) (holding that the only federal court
with power to review final state court judgments is the United States Supreme (Exam)ning
Rooker v. Fidelity Trust Co., 263 U.S. 413 (1923) ardistrict of Columbia Court of Appealsv.
Feldman, 460 U.S. 462 (1983))The doctrine applies when three circumstances oldgarty
who (1) previously lost in state court, (2) is complaining of errors in that judgmen@)aisd
asking the United States District Courtréwiew and reject the state court judgmerits.at 284.

In addition, theRooker-Feldman Doctrine can be applied when claims asserted in the
district court are “inextricably intertwined” with state court decisiomst.e Knapper, 407 F.3d
573, 580 (3d. Cir. 2005). Claims are inextricably intertwined when the only way for thegarty t
get tre relief he or she seeks is to require a federal touniake the determinatidhata state
court had wrongly decided certain issues against that pakty.

In this case, Plaintiff's opposition briattually appears to argue that her claames

barred byRooker-Feldman. Pl.’s Opp. Br. 4 (stating that her claims meet the three



requirements for application of the doctrine set fortBxxon Mobil Corp, 544 U.S. at 292).
She states explicitly that her Amended Complaint “request[s] this courtiésvrand reject the
state judgments.’ld.

Consequently, the Court holds that Plaintiff's Misimplied [sic] Paymemegih Cause
of Action), Breach of Conéict (Eighth Cause of Action), Assessed Incorrect Interest Rate &
Taxes at ClosingNinth Cause of Action), Set Aside Foreclosure (Twelfth Cause of Action),
Void or Cancel Trustee’s Deed Upon Sale (Thirteenth Cause of Action), and Voithssig
of Deed (Fourteenth Cause of Action) claims are barred lRabger-Feldman. It is clear that
Plaintiff's request that this Court set aside the foreclosure of her homéetfT@alise of Action)
must be dismissed out of hand, becabseis an explicit request fahis Court to review and
overturn a valid state court judgmersee Exxon Mobil Corp., 544 U.S. at 284.

In addition the remaining claims must be dismissed uiirRbeker-Feldman because they
are “inextricably intertwined” with the state court’s grant ahsuary judgment in favor of
Defendant.Plaintiff's claims for “misimpied payments” and “breach of contract” must be
dismissed because granting these claims would require finding thatnthgran error made by
the state court. In both of these claims, Plaintiff essentially argueldfendant purposely did
not apply her payments to her account. If this Court finds that Plaintiff's paymergs w
intentionally misapplied and therefore constituted a breach of contract, astieftzad not
actually defaukd on her mortgage, this Court would effectively overturn the state court’s
determination that the foreclosure could proceed.

Plaintiff's claim for “assessed incorrect interest rate and taxes at closililgvisse
defective. In this claim, Plaintiirgues that she was incorrectly charged taxes and interest,

which were not properly applied to her mortgage account, leading to the alleged improper



foreclosure. If this Court were to grant this claim, it would require a findirtghbaroperty

should not have been foreclosed upon, since all required payments had been made. Thus, this
claim must be dismissed, since granting it would require finding that the state @bartddhin

its decision tesustain the foreclosuietion

The two causes of aot for voiding the assignment of the deed to Defendant and for
voiding the deed upon sale must also be dismissed. Plaintiff claims that the watistetdeed
to Defendant is improper and that this fact takes away anyirigatl to foreclose on her.
However, ruling in Plaintiff's favor on this point would call into question the entiecfosure
proceedingsince it would effectively hold that Defendant did not have any legal right to
foreclose upon Plaintiff's property.

For these reasons, the Cowill grant Defendant’s motion to dismiss the Seventh,
Eighth, Ninth, Twelfth, Thirteenth, and Fourteenth Causes of Action in Plaintiffisrled
Complaint.

D. Failureto Statea Claim Upon Which Relief May Be Granted

i. Negligence (Second Cause of Action)

In her negligence claim, Plaintiff alleges that Defendea negligent in failing to
properly credit her mortgage payments to her account, and that the bank was also megligent
filing the foreclosure action without legal authority to do so. Am. Cofif8-17. To prove a
negligence claim under New Jersey law, the plaintiff must show that (X)dhe evas owed a
duty of care by the defendant, (2) that the defendant breached that duty, and (3) bineathis
was the proximate cause of damageered bythe plaintiff. Worrell v. Elliott & Frantz, 799
F.Supp.2d 343, 353 (D.N.J. 2011). In this c&daintiff does properly allege each of the

elements of a negligence clairSiee Am. Compl.{f 1617.



Notwithstanding this fact, howevd?lainiff's negligenceclaimis barred by New
Jersey’'sEconomic Loss RuleThe Economic Loss Rule provides that plaintiffs cannot recover
economic losses in tort to which they are otherwise only entitled through an urglerlyin
contractial relationship Arcand v. Brother Intern. Corp., 673 F.Supp.2d 282, 307-308 (D.N.J.
2009). That is, a plaintiff may assert a claim in tort for damages arising out@fteactonly if
the loss for whiclsheseeks compensation is extrinsic to the conitself. 1d. (citation
omitted). The Court notes that in foreclosure related litigation, damages sought againda
due to negligence implementing a foreclosure actitvave been heldarred under the
Economic Loss Rule becaudese damages wenet considered to be extringrom the
contractual relationship between the partigse Skypala v. Mortg. Elec. Registration Sys,, Inc.,

655 F. Supp. 2d 451, 460 (D.N.J. 2009) (holding that in a foreclosure actiomehefailure to
fulfill obligations encompassed by the parties’ contract, including the implied duty of good faith
and fair debng, is not actionable in td)t This reasoning applies to the present claim: Plaintiff
alleges thaDefendant was negligent in failing to properly apply her mortgage payments to her
accounttherebybreaching the partieshortgage contract. Th@rcumstance does not give rise

to a tort claim under New Jersey la®ee Skypala, 655 F. Supp. 2d at 460. The Court will
therefore grant Defendant’s motion to dismiss the Second Cause of Actiomiiffralai

Amended Complaint.

ii. Quiet Title

Plaintiff makes a claim to quiet title to her property against all claims to it asserted by
Defendant Am Compl.f30-35. New Jerseg Quiet Title Statute reads, in relevant part:

Any person in the peaceable possession of lands in this state and claiming

ownership thereof, may, when his title thereto, or any part thereof, is denied or

disputed, or any other person claims or is claimed to own the same, ortany par
thereof or interest therein, or to hold a lien or encumbrance thereon, and when no



action is pending to enforce or test the validity of such title, claim or

encumbrance, maintain an action in the superior court to settle the title to such

lands and to clear up all doubts and disputes concerning the same.

N.J.S.A. 2A:621. This statute specifically states that an action to quiet title can only be
brought when there is no action pending to enforce or test the validity of the titles ¢ashki
Plaintiff is clearly part of an ongoing foreclosure action in whgfendanseeks to assume title
to the property in questiorConsequently, she is barred from asserting a quiet title claim in this
Court. Thus, her Fourth Cause of Action will be dismissed.

iii. Noncompliance with RESPA

Plaintiff alleges that Defendant violatdte Real Estate Settlement Procedures Act
(RESPA)when it failedto respondn a timely and appropriate manrercommunications she
sent toit. Am. Compl.{f 6768. RESPArequires loan servicers to acknowledge receijt of
borrower’s“qualified written requests” for information regarding the servicing ofibemns
within five business days and to issue a response within thirty days. 12 U.S.C. § 2603)e)(1)-
There is considerable disagreement between the parties as to videfdredant responded to
Plaintiffs communications properly under the statutory requirements. Howeveraesepting
all of Plaintiff's assertions as truthe Court finds her RESPA claim to bdidient.

Merely alleging that a party breached its statutory obligai®nst enough to assert a
valid RESPAclaim. Hutchinson v. Delaware Sav. Bank FSB, 410 F.Supp.2d 374, 383 (D.N.J.
2006). There must also be allegations aboutltmages thdtowed from that breachld.

Here, Plaintiffdoes not allege any damages that she suffered as a result of Defeslbagets
failure to respond to her RESPA request in a timely and effective manner.qGentg the
Court will grant Defendant’s motion tismiss Plaintiff's Eleventh Cause of Action.

iv. Emotional Distress Claims
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Finally, Plaintiff's Negligent and Intentional Infliction of Emotional Distress claims
(Sixteenth and Seventeenth Causes of Actiomt be dismissedlhe elements of a negligent
infliction of emotional distress claim in New Jersey are: (1) a legal duty toisxeeasonable
care, (2) breach of this duty, (3) negligent conduct, and (4) emotional dideger v.

Princeton Packet, Inc., 561 A.2d 1122, 1128 (N.J. 1989). To statclaim for intentional
infliction of emotional distress, a party must pléedentional and outrageous conduct by the
defendant, proximate cause, and distress that is seVeyot v. Metzger, 706 A.2d 685, 694
(N.J. 1998) (citation omitted).

In this case, Plaintiffs Amended Complaint contains largely conclus@yagibns to
support her emotional distress claing&e Am. Compl. 11 76-80. In fact, the only allegations of
fact she includesegardingDefendant’s liability is that itinduced her to make payments and
then later refus[ed] to apply the payments and . . . fil[ed] foreclosure on her home” and that
Plaintiff “discovered [Defendant] isn’t a party of interest.” This is not enoagpport a claim
either for negligent or intentional infliction of emotional distress. ConsequdmZaurt will
grant Defendant’s motion to dismiss the Sixteenth and Seventeenth Causes of Action of
Plaintiffs Amended Complaint.

V. CONCLUSION
For the reasons stated abpthee Court will grant Defendant’s motion to dismiss

Plaintiffs Complaint. An appropriate ordeshall issue today

Dated: 8/30/2013 /s/ Robert B. Kugler
ROBERT B. KUGLER
United States District Judge
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