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NOT FOR PUBLICATION (Doc. Nos. 106 & 111)

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY
CAMDEN VICINAGE

Joseph SERFESS,
Plaintiff, ~ :  Civil No. 13-0406(RBK/JS)
V. . OPINION

EQUIFAX CREDIT INFORMATION
SERVICES, LLC, et dl.,

Defendants. :

KUGLER, United State®istrict Judge:

This matter is before the Court upon Defendant Bank of America, N.A.’s (“BANA”)
Motion for Summary Judgment @@. No. 106) and Plaintiff Jogk Serfess’s Motion to Strike
(Doc. No. 111). For the reasons set forth is pinion, Plaintiff'sMotion to Strike iSDENIED
and BANA'’s Motion for Summary Judgment@GRANTED.

l. SUMMARY JUDGMENT STANDARD

The court should grant a motion for sumgnardgment when the moving party “shows
that there is no genuine disputetasny material fact and that the movant is entitled to judgment
as a matter of law.” Fed. R. Civ. P. 56(a). An issu@naterial”’ to the dipute if it could alter the
outcome, and a dispute of a material fact is tmee’ if “a reasonable jurgould return a verdict
for the non-moving party.Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 249 (1986). In
deciding whether there is any genuine issue for thalcourt is not to weigh evidence or decide
issues of factld. at 248. Because fact and credibilityeteninations are for the jury, the non-

moving party’s evidence is to be believaad ambiguities construed in her faviak.at 255.
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Although the movant bears therdan of demonstrating thttere is no genuine issue of
material fact, the non-movant likewise must préanore than mere allegations or denials to
successfully oppose summary judgmémiderson, 477 U.S. at 256. The nonmoving party must
at least present probative evidence from wiueci might return a verdict in his favdd. at 257.
Furthermore, the nonmoving may not simply allégss, but instead must “identify those facts
of record which would contraditie facts identified by the movan®ort Auth. of New York
and New Jersey v. Affiliated FM Ins. Co., 311 F.3d 226, 233 (3d Cir. 200Zhe movant is
entitled to summary judgment wfe the non-moving party fails to “make a showing sufficient to
establish the existence of an element essentthbtqgarty’s case, arah which that party will
bear the burden of proof at trialCelotex Corp. v. Catrett, 477 U.S. 317, 322 (1986).

I. BACKGROUND

This action arises out of allegedly inaccurafermation that appeared on Plaintiff's
credit report following the short sale of his propefige Third Amd. Compl. at 3 (Doc. No. 99).
Before describing the facts of this case, the Cooites that Plaintiff' Statement of Material
Facts fails to present more than mere allegations or deBal8nderson, 477 U.S. at 256. He
fails to cite to any affidavits or othevidence properly submitted to the rec@ek generally
Pl.’s Statement of Material Facts (“PSMF”). leatl, Plaintiff largely citeto his Third Amended
Complaint,see, e.g.,, PSMF 1 1, and his Second Amended Compl&gg, e.g., id. 5. The
exhibits attached to Plaintiff’'s Second Amedd@omplaint were not properly submitted to the
record, and the Court cannatrsider those documents as evidence in deciding Defendant’s
Motion for Summary Judgmerfiee L. Civ. R. 56.1(a). This Couwtill construe the evidence in

the record in the light mo$avorable to PlaintiffSee Anderson, 477 U.S. at 255.



On November 27, 2006, Plaintiff and Phylligfeti signed an Adjustable Rate Note
(“Loan”) to refinance real properip Clayton, Delaware (“Property”yee Defendant’s
Statement of Material Facts ("“DSMF”) | 3-¥he Loan’s original principal amount was
$356,400, and it was secured by a mortgage on the Progarig. 5. Through a series of
mergers and acquisitions, Defendant Bank okefioa, N.A. (“BANA”), began to service
Plaintiff's Loan on July 1, 2011d. 1 6-9.

On March 31, 2011, Plaintiff and Ms. Ferretti sold the Property for $285,000.3012.
Plaintiff and Ms. Ferretti, along with thriyers, signed a HUD-1 Settlement Statemienf] 13.
The sale was a “short sale”—BANA receivagayment of $262,821.48, and Plaintiff and Ms.
Ferretti owed BANA a deficienclgalance of $87,745.93 on the Lo&h.f 14-16. BANA
reported to Equifax that Plaintiff's Lodrad been “charged offBANA Decl. { 23-25.

Plaintiff disputed BANA's credit repting regarding the Loato Equifax Credit
Information Services, LLC (“Equifax”) eight timeSee DSMF | 19-20. Equifax sent
Automated Credit Dispute Verification formsACDV”) to BANA regarding each disput&ee
id. 119 19-43. BANA received the last ACDV frdaguifax regarding Plaintiff's loan on
February 15, 2013d. 1 43. BANA investigated each dispuind reported the results of its
investigations to Equifaxseeid. 7 19-43.

Plaintiff filed his Complaint againg&quifax on January 10, 2013 (Doc. NolDn
February 28, 2014, Plaintiff moge¢o amend his Complaint tnclude claims against BANA
(Doc. No. 25). On February 5, 2015, this Gagranted BANA’s motion to dismiss in its

entirety, but allowed Plaintiff to file a motionrfeeave to amend his complaint within fourteen

! Equifax has since been disséd as a party to this caSee Aug. 28, 2014 Op. and Order
(Doc. Nos. 60 & 61).



(14) daysSee Feb. 5, 2015 Op. and Order. Magistratdgke Schneider granted in part and
denied in part Plaintiff’'s Motion for Leave File Second (Third) Amended Complaite
generally Magistrate Judge Schneider’s OrdéAugust 27, 2015 (Doc. No. 95). The Order
denied Plaintiff's motion “except to the extenpleads a new cause of action under” 15 U.S.C.
81681s-2(b) against BANAd. BANA then filed its Motion for Summary Judgment (Doc. No.
106) on February 1, 2016, and Plaintiff filed Nstion to Strike (Doc. No. 111) on February 26,
2016.
.  DISCUSSION

The Court will address Plaintiff's Motion to Strike before deciding Defendant’s Motion
for Summary Judgment.

A. Plaintiff’'s Motion to Strike

Plaintiff moves to strike (1) the Decédron of Robert E. Warring, Esq. (“Warring
Declaration”) (Doc. No. 106-6}2) Defendant’s Memorandum of Points and Authorities
(“Defendant’s Memorandum”) (Doc. No. 106-1), dB8)lthe Declaration oBank of America,
N.A. (“BANA Declaration”) (Doc. No. 108)See Pl.’s Mot. at 1.

1. Warring Declaration

The Warring Declaration sets out fmcedural history of this casae Warren Decl. {9
3-21, and authenticates Plaintiff's “ResponseBefendant’s Requests for Production” and
relevant documents attached ther&s.id. 1 22—-23. Mr. Warring’s averments regarding the
procedural history of this case are not admissitsl evidence againsaRitiff, but do provide
context for Defendant’s Motiofor Summary JudgmentThe Court declines to strike such

averments.



Plaintiff argues that this Court shouldils¢ the Warring Declaration because Mr.
Warring is Defendant’s attorne§ee Pl.’s Mot. at 3—4. But neitheéhe Federal Rules of Civil
Procedure nor this Court’s Local Civil Rule®bibit attorneys from submitting declarations to
authenticate documentSee Fed. R. Civ. P. 56(c)(4) (providingah“[a]n affidavit or declaration
used to support or oppose a motion must be made on personal knowledge, set out facts that
would be admissible in evidence, and show thaétffiant or declarant isompetent to testify on
the matters stated.”); L. Civ. R.2(a) (stating that “[a]ffidavits sitl be restricted to statements
of fact within the personal knowledge of the affiant,” and jainent of the facts and the law
shall not be contained in affidiés”). This Court is satisfied that Mr. Warring has personal
knowledge regarding discoveayd Plaintiff's “Responses efendant’s Requests for
Production” in this case. As slo, Plaintiff's Motion to Stike the Warring Declaration is
DENIED.

2. Defendant'sMemorandum

Defendant’s Memorandum of Points and Auites is not evidence against Plaintiff, but
rather a brief that sets adtlte legal arguments for whyishCourt should grant summary
judgment to Defendant. This Court agrees Wikhintiff that Defendant’'s Memorandum is
inadmissible at trial and cannioé¢ considered evidencgee Pl.’s Mot. at 2. But Plaintiff has
provided no basis upon which this Court shouttkstDefendant’s legal arguments. As such,
Plaintiff’'s Motion to Strike Defendant's MemorandunD&NIED.

3. BANA Declaration

TheBANA Declarations sworn by Wendy Covarrubias Ber, an Assistant Vice

President for BANASee BANA Decl. T 1. Plaintiff argues thalhe BANA Declaration should be

stricken as a “sham affidavit” because “Ms. Sevier was never listed as a witness, was never



deposed, and was never cressimined by Plaintiff[.]'See Pl.’s Mot. at 5-7. But the “sham
affidavit” doctrine does not apply here—Ms.\v&e did not give previous deposition testimony
that the BANA Declaration now camidicts. She avers that “[tlhe information contained in this
declaration is true and corrdotthe best of my personal knowledge, information, and belief” and
that she could competently testify based on‘personal knowledge and the business records of
BANA.” BANA Decl. § 1. Business records “are retcluded by the rulagainst hearsay,” if
such records are properly admitted pursuaiieteral Rule of Evidence 803(6). Plaintiff's
Motion to Strike the BANA Declaration BENIED.

B. Defendant’s Motion for Summary Judgment

Plaintiff's only remaining claim agaihBANA is his 15 U.S.C. § 1681s-2(b) claim
under the Fair Credit Rerting Act (“FCRA”). See Magistrate Judge Schneider’s April 14, 2016
Order (Doc. No. 117). Plaintiffl@ges that Defendant violat&ection 1681s—2(b) by “failing to
conduct a reasonable investigatiof Plaintiff's dispute[.]” Second (Third) Amd. Compl. 11 41,
49 (Doc. No. 99). Section 16810 provides a privatese of action for violations of Section
1681s—2(b)Seamans v. Temple University, 744 F.3d 853, 864 (3d Cir. 2014) (citing
SmmsParrisv. Countrywide Fin. Corp., 652 F.3d 355, 358 (3d Cir. 2011)).

1. Statute of Limitations

Section 1681p of the FCRA provides thatairol must be brought no later than “2 years
after the date of discovery by the plaintiff of thelation that is the basis for such liability[.]” To
determine when Plaintiff brought his claim agaiBANA, this Court must decide whether his
Amended Complaint relates back to his originaimptaint. Plaintiff filed his original Complaint

against Equifax on January 10, 2013 (Doc. NoThg original Complaint did not bring any



claims against BANASee generally Compl. Plaintiff first allged claims against BANA on
February 28, 2014, in his Motion for Leave to Amend (Doc. No. 25).

Federal Rule of Civil Procedure 12(c) govewhen “[a]Jn amendment to a pleading
relates back to the date thie original pleading[.]” Bcause BANA was not named as a
defendant in Plaintiff's original Complaint,shAmended Complaint cannot relate back to the
original Complaint unless B\A “received such notice of ¢haction that it will not be
prejudiced in defending on the merits” and “kner should have known that the action would
have been brought against it, but for a mistakacerning the proper pgis$ identity.” Fed. R.
Civ. P. 12(c)(1)(C)(i)—(ii). Plamiff failed to introduce any adence that BANA received notice
of the original Complaint, or that BANA shalhave known that Plaintiff was attempting to
bring suit against it. As such, this Court finds that Plaintiff's Motion for Leave to Amend does
not relate back to the filing of the original Complaint. The date Plaintiff filed his Motion for
Leave to Amend—February 28, 2014—is theretbeerelevant date for the purposes of the
statute of limitations. The two-yeatatute of limitations bars &htiff's claims for any alleged
violations by BANA that Plaintf discovered before February 28, 2012.

2. 15 U.S.C. § 1681s-2(b)

The only claim before this Court is Ri&iff's 15 U.S.C. § 1681s—-2(b) claim against
BANA, covering the disputesised after February 28, 20%32ection 1681s—2(b) requires
furnishers of credit information to conducasenable investigationsith respect to any
information disputed to @onsumer reporting agencsee Seamans, 744 F.3d at 864. Whether an
investigation is reasonable “is normally aegtion for trial unlesthe reasonableness or
unreasonableness of the procedures is beyond queSserséasmans, 744 F.3d at 864—65

(citing Cortez v. Trans Union, LLC, 617 F.3d 688, 709 (3d Cir. 2010)).



Plaintiff raised three disputes afteebruary 28, 2012—March 1, 2012, April 15, 2012,
and February 15, 2013. BANA introduced evidenea thproperly investigted those disputes,
determined the accuracy of themlised information, and reportecethesults of its investigations
to Equifax.See BANA Decl. 11 38—44. The evidence befdines Court demonstrates that
Plaintiff owed BANA a defiaéncy balance of $87,745.00 on thean, as BANA reported to
Equifax after the March 1, 2012 and April 15, 2@igputes. Plaintiff fded to introduce any
evidence that the disputed information waasccurate or incompleter that BANA did not
conduct reasonable investigations witbpect to the disputed information.

The Court acknowledges that BANA changedé@porting to Equifax after the February
15, 2013 dispute to state that the Loan was a ‘paalosed Account/zero balance” and “paid in
full for less than the full amountSee DSMF | 42. But there is dtiho evidence before this
Court that BANA's previous reports thataititiff owed a deficiency balance of $87,745.00 on
the Loan were inaccurate, or that BANA modifibe report for any reason other than “internal
business purposes®e BANA Decl. 1 45. As such, there is no genuine dispute of material fact
regarding whether BANA satisfidts obligation to reasonablpvestigate pursuant to Section
1681s—2(b¥. This Court will therefog grant BANA’s Motion for Summary Judgment, and enter

judgment in favor of BANA and against Plaintiff.

2 The Court notes that, even if Plaintifioperly introduced evidence that the disputed
information was inaccurate or incomplete arat BANA failed to reasceibly investigate the
disputes, Plaintiff still failedo introduce any evidence intoetinecord that he was harmed by
BANA's furnished information. For examplBJaintiff relies on allegations in his Second
Amended Complaint to support lassertion that he was not abbepurchase real property
because of information submitted by BAN&ee PSMF | 11.

8



IV.  CONCLUSION
For the foregoing reasons, Pitdf’'s Motion to Strike iSDENIED and BANA'’s Motion
for Summary Judgment GRANTED. Judgment will be entered for BANA and against

Plaintiff.

Dated: 08/24/2016 s/ Robert B. Kugler

ROBERTB. KUGLER

Lhited States District Judge



