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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY
CAMDEN VICINAGE

ALMA GALLETTA, ESTHER STOLLER
OPAL BOVA, and ROSALIE
BARBAGALLO, individually and

on behalf of themselves and all others
similarly situated,

Plaintiffs, : Civil No. 13-53ZRBK/AMD)
V. : OPINION

JENNIFER VELEZ, COMMISSIONER,
NEW JERSEY DEPARTMENT OF
HUMAN SERVICES; VALERIE HARR,
DIRECTOR, NEW JERSEY DIVISION
OF MEDICAL ASSISTANCE AND
HEALTH SERVICES, BERGEN
COUNTY BOARD OF SOCIA :
SERVICES MORRIS COUNTY BOARD :
OF SOCIAL SERVICES, MONMOUTH :
COUNTY BOARD OF SOCIAL
SERVICES, AND OCEAN COUNTY
BOARD OF SOCIAL SERVICES,

Defendants.

KUGLER, United States District Judge:

This matter comes before the Court on the motidPlantiff Esther Stoller (“Plaintiff”)
for summary judgment on her claims against Jennifer Velez, Commissioner of thiehéewy
Department of Human Servic6®HS”), Valerie Harr, Diretor of the New Jersey Division of
Medical Assistance and Health Servi(d®3MAHS”) , and Monmouth Countiivision of Social

Serviceg"MCDSS”).! On May 2, 2014Plaintiff filed a motion for a preliminary injunction.

Y Improperly pled in the Amended Complaint as “Monmouth County Board of Sociat&s”
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On May 7, the Court held a hearing on the motion, and finding that a preliminary injunction was
not appropriate, but that no material facts were in dispute, converted the motion into one for
summary judgment. Now, for the reasons expressed herein, fiPlamotion will be
GRANTED IN PART.

BACKGROUND AND PROCEDURAL HISTORY

This is a dispute regardiriRjaintiff's eligibility for certain Medicaid benefithat could
potentially cover the cost dier residence an assisted living facilityPlaintiff’'s application for
benefitsunder a program operated by DHS known as Global Options for Long Term Care (the
“GO” program),was denied. The GO prograsevidently the only Medicaid-funded program
in New Jersey that covers assisted living costs. Plamafiplication was denied because
MCDSSdetermined thatermonthly income exceasdhe maximumncome threshold at which
an applicant can still beligible for those benefitsSpecifically Defendants included as
“countable income” benefithat Plaintiffreceivesrom the Veterans Administration Improved
Pension program (the “VAIP”)The VAIP is administered by the Department of Veterans
Affairs (the “DVA”). If Plaintiff's VAIP benefits are not included as “countable income,” her
incomewould be below tb maximum allowanctor theGO programand shdelieves that she
would have been granted the benefits she sought. Plaintiff now noome®inDefendants
from treating her VAIP benefits as countable income.

A. Background of the Litigation

This case is thlatest in a line of similar actiotisis Court has presided over involving
the interplay between VAIP benefits and financial eligibility under the Medmaigram. In

Gartzman v. VelezCiv. No. 11-2520, the plaintiff filed suit on May 2, 2011 against the

Commissioner oDHS, the Directorof DMAHS, and the Camden County Board of Social



Services (“CCBSS”). The Gartzmaitaintiff alleged that these state and municipal entities were
improperly counting her VAIP benefits as income for Medicare eligibgdityposes, which
resulted in her being declared ineligible for benefits utfteGO program TheGartzman
plaintiff sought to enjoin the defendants from counting her VAIP as income fadickte
eligibility purposes.

On June 14, 2011, Ms. Gartzman’s counsel filed a motion for temporary injunctive relief,
indicating that if shevasnot declared eligible for th@ O program, she would be forced out of
her assisted living facility in August 20. The Court set an Order to Show Cause Hearing for
June 30, 2011. On June 27, 2011, the New Jersey AttGeegral’s office filed a letter
indicating that the defendants would “no longer count Ms. Gartzman'’s $661 ‘death benefit
pension’ or ‘improved pension’ . . . as income because the defendants will consider it to be

payment for unusual medical expenses.” Gartzmafehez Civ. No. 11-2520ECF No. 18.

The letter went on to suggest that the problem arose due td/théading to clearly state that
the VAIP was payment toward reimbursement for medical expetge3he plaintiff's motion
for a preliminary injunction was thus dismissed as moot, and the parties lateteelxac
stipulation of dismissal.

The next case filed in this line wKsammerv. Velez Civ. No. 11-4924. ThKrammer

plaintiff, represented by the same counsel as the plain@@aiizmanfiled suit against the same
defendants on August 15, 2011. Unlike @@rtzmanrsuit, theKrammersuit was instituted as a
putative class aiin. The complaint essentially sought the same relief @artzman, except
that the plaintiff sought to assert claims on behalf of all persons who had been éaekis by
DHS or county boards of social servicesNew Jersey in the six years precggthe filing of the

action, as a result of counting VAIP awards as “countable inco@e August 31, 2011, Ms.



Krammer, through counsel, filed a motion for a preliminary injunction, indicataighr

situation in an assisted living facility would b@pardized if she were not accepted into@@
program. The motion did not specify any eviction date. The Court set a hearing date on the
preliminary injunction for October 28, 2011. Kmammer, the State of New Jersey filed an

opposition to the motion for a preliminary injunctioBeeKrammer v. VelezCiv. No. 11-4924,

ECFNo. 14. The State argued that the plaintiff could not show a likelihood of success on the
merits, but also agreed poocess Ms. Krammerapplication for eligibilityunder the GO
program? On October 28, 2011, the Court held a hearing and denied the motion for a
preliminary injunction on the recordseeCiv. No. 11-4924ECFNo. 17.

The defendants iKrammerthen moved to dismiss the case on mootness grounds
because Ms. Krammegt been granted Medicaid eligibility under t&® program, and a class
had not yet been certified. Plaintiff opposed the motion. However, during the pendémey of
motion, Ms. Krammer died oB8eptembelf, 2012, and the parties submitted a stipulation of
dismissal as a result of her death.

B. The Instant Galletta Suit

The instant action was filed on January 28, 2013, by Alma Galletta, as a putasve clas
action complaint. Ms. Galletta was represented by the same counsel as theGantdm
Krammerplaintiffs, and sought the same relief as the plaintiffs in those casesGaletta filed
suit against the same State defendants, and against the Bergen County Boael 8EB8aces.

On April 3, 2013, the State moved to dismiss the complaint on mootness grounds, indicating that

2 Although DMAHS did not commit to Ms. Krammer being found eligible for tii® @ogram, it indicated that it
would process her application “on the theory that the [DVA] pension masadreimbursed medical costs (which
would be covered by Medicaid oncegdtiility is granted) will end once Medicaid eligibility is granted, and any
excess resources Ms. Krammer accumulates will be returned.” Krammer v, ®feledo. 134924, ECF No. 14 at
1.




on March 13, 2013, it had determined that Ms. Galletta was eligible for Medicaid benefit
through the Global Options waiver program. Plaintiff opposed the motion, arguing thas¢he c
was not moot, and in the alternative, one of the established exceptions to the mootness doctri
applied On November 12, 2013, the Court denied the motion to dismiss, finding that the case
was not moot.SeeOp. Den. Mot. Dismiss, Nov. 12, 20IBCFNo. 25. The Court subsequently
denied a motion for reconsideration filed by the State defend@etOp. Den. Mot. Recons.,

Feb. 8, 2014ECF No. 44.

On February 19, 2014 agistrateJudge Donio granted a motion by Plaintdf leaveto
amend the Complaint, and on February 24, 2014, a First Amended Class Action Complaint was
filed, which added as plaintiffs Esther Stoller, Opal Bova and Rosalie Bddag§aeECF No.

49. Theamended pleading also added additional county defendants, ind@iD§S. These
additional plaintiffs seek the same relief as Ms. Galletta, and allege that theeymvpeoperly

denied benefits under the Global Options program by the State and county defendants due to
Defendants’ inclusion aheir VAIP benefits as countable incom&hey challengtheir benefits
denials under 42 U.S.C. 8 1983 and seek injuneincedeclaratoryelief.

Plaintiff is a ninetythree year old resident of The Q¥ea at Manalapan (“The Chelsga
which is an assisted living home in Manalapan, New Jersey. She applied®® gregram,
and ter application was denied by MES on August 22, 2013, because her monthly income of
$2,594.0, as calculated by MCDSS, exceeded the maximum allowable irfooparticipation
in GO, which is $2,130.00 per monthHad MCDSS not counted $696.00 in VAIP benefits per

month as incomeR laintiff argues that sheould have been eligible féhe GO program

3 As explained later in this memorandum, individual decisionsligibility are made on the local level by county
welfare agencies that DMAHS contracts wileeN.J.A.C. 10:711.5.



Basedupon the evidence in the recoRlaintiff receives mnothly income from two
sources. The first is her social security benefit, in the amount of $1,750.00 per iHanthy
Stoller Aff., Ex. 1A. The second source is her VAIP benefit, which totals $1,113.00 per month.
Id. Plaintiff turns over the total received from these two soucd$e Chelsea, after making
limited deductions for health insurance premiums and personal nieeds. addition to turning
over these monthly funds tovas her assisted living costs, Plaintiff's children glag a total 6
$1,380.00 per month out of their own personal funds for Plaintiff's assisted living Sesiisl.
The $1,380.00 per month represents the difference between the cost of a private room and a
shared room.

Plaintiff first became a resident ©he Chelsa in August 2011, with the expectation that
she or her family would pay the cost of residence out of their private fondgeriod otwo
years. Harvey Stoller Aff. Ex. G- The expectation was thattae end of those two years, Ms.
Stoller would apply for, and be granted, eligibility under@@program. The Chelsea then
expected to begin receiving monies from @@ program pursuant laintiff's eligibility
thereunder. Because the monthly amount currently being paid to The Chelsea doee matrc
assisted living costs in full, it appears that since August 2013, an employee dfdlkeaC
named Joanne Prospero has been seeking a written promise from Plaintiffisus@y, Stolley
that if his mother is ultimately not accepted into @@ progam, or accepted after August 2013,
he will personally assume responsibility for any balance owed to the Ch&sed. Ex. 1-B.

Mr. Stoller has evidently refused to make such a written guaratssd. Ex. 1-C. Ms.
Prospero indicated in a December 16, 2013 letter that if Mr. Stoller would not accept
responsibility for the unpaid balance, he could “consider this [letter] a 30 dag,hetrcdently

referring to a refusal to allow Ms. Stoller to contitiweng at the home after the thirty daykd.



Ex. 1-B. The Chelsea did not follow through on this notice, as more recently, on April 10, 2014,
Ms. Prospero sent a new letteMo. Stoller, indicating that “we are going to have to issue a 30
day noticeeffective April 1@h 2014.” Id. Ex. 1-D. It appears that as of May 1, 2014, there is an
unpaid balance owed to The Chelsea of $21,439@%EX. 1-F.

On May 2, 2014, Plaintiff filed petitionfor emergency relief, indicating that she would
be evictedrom her assisted living facility if she is not granted eligibility under thep@@ram.
On May 7, 2014, the Court held a hearing on Plaintiff's motion, and heard testimony from her
Mr. Stoller, who testified that he possesses legal power of attéon®aintiff. The Court
converted the motion to one for summary judgment.

. LEGAL STANDARD

The Court should grant a motion for summary judgment when the moving party “shows
that there is no genuine dispute as to any material fact and that the movant tterjtitigment
as a matter of law.” Fed. R. Civ. P. 56(a). An issue is “material’@aligpute if it could alter
the outcome, and a dispute of a material fact is “genuine” if “a reasonable jutdyreturh a

verdict for the nonmoving party.Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986);

Matsushia Elec. Indus. Co., Ltd. v.ehith Radio Corp 475 U.S. 574, 587 (1986) (“Where the

record taken as a whole could not lead a rational trier of fact to find for the nonmoving part

there is no ‘genuine issue for trial.””) (quoting First Nat'l Bank of Arizonaitie€ Serv. Co.,

391 U.S. 253, 289 (1968)). In deciding whether there is any genuine issue for trial, the court is
not to weigh evidence or decide issues of fégtderson, 477 U.S. at 248. Because fact and
credibility determinations are for the jury, the non-moving party’s evidertoebie believed and

ambiguities construed in its favold. at 255;Matsushig, 475 U.S. at 587.



Although the movant bears the burden of demonstrating that there is no genuine issue of
material fact, the neamovant likewise must present mdahan mere allegations or denials to
successfully oppose summary judgmefihderson 477 U.S. at 256. The nonmoving party must
at least present probative evidence from which the jury might return atvertis favor. Id. at
257. The movant is entitled to summary judgment where thenowng party fails to “make a
showing sufficient to establish the existence of an element essential tartiyest pase, and on

which that party will bear the burden of proof at trial.” Celotex Corp. v. Catrett, 47BUIS

322 (1986).
1. DISCUSSION

After analyzing the federal law underlying the VANRedicaid’s regulatory framework,
and the relevant case law, the Court concludes that the benefits Plaintiff réaeivéer VAIP
result from unusual medical expeng&$MESs”), and thus should not be counted as income for
Medicaid purposes.

A. The VAIP Program

The VAIP program was created by the Veterans’ and Survivors’ Pension Im@nie
Act of 1978(the “VSPA"), Pub. L. 95-588. Congress intended the VSPIA to ensiuat
dependentsf veteran$iave a minimum monthly income to meet their daily needs after the

veteran’s death. Sdéditson v. Coler, 670 F. Supp. 1568, 1572 (S.D. Fla. 1987) (citing 38 U.S.C.

88 500-08; 38 U.S.C. 88 521-23). According to the applicdatats, f the surviving spousef
a veteran with noservice related disabilitiedoes not have any dependent children, the
surviving spouse is eligible to receive an annual “pension” of “$7,933, reduced bydhetarh

the surviving spouse’s annual income.” 38 U.S.C. 8§ 1541(b). A surviving spouse with no

4 Congress amended the V®PIThe amended version appears at 38 U.S.C. § d5&h.



dependent children that is “in need of regular aid and attendance” is eligibteeteean annual
benefit of “$12,681, reduced by the amount of the surviving spouse’s annual income.” 38 U.S.C.
§ 1541(d).> The statutory scheme also provides for perioditof-living increasego the
statutory pension amounthich are tied to the rate of cesftliving increasesn benefits
payable under the Social Security A&ee38 U.S.C85312. Thus, factoring in annual
adjustments since the enactmengdfb41, the maximum VAIP benefit for a surviving spe
without dependent children during calendar year 2013 was $13,356.00, or $1,113.00 per month.
Am. Compl. Ex. H.

These benefits are meatested, whichresults in the benefits being reduced by income
received from noiDVA sources. 38 U.S.& 1541(d). In order to calculatee VAIP award
amount, the DA first arrives at an entitlement amount, ghdn applies the means tesn
applicant’s “annual iname” (sometimes referred to as Income for VA Purposes, or “IVAP”),
includes “all payments of any kind or from any source” unless expressigtesice38 U.S.C. 8

1503(a);seeMcDanietMay v. Shinseki, No. 07-2550, 2009 WL 1133056, at *2 (Vet. Aqp.

27, 2009).The VSPA excludes from an applicant’s annual income any “unreimbursed medical
expenses, to the extent that such amounts exceed 5 percent of the maximum annual rate of
pension....” 38 U.S.C. 8§ 1503@) Thus, if an applicarttadan “annuaincome” of greater

than $13,356.00 during calendar year 2013, she wouldeneligible for any VAIP benefit

5 Need for‘aid and attendances definedas “hdplessness or being so nearly helpless as to require the raigular
andattendancef another person.” 38 C.F.B3.351(b). A person will be found to be in need of aid and
attendance if (1) shrequiresthe aid of another person in order to perform personal functions requiregryaay
living, such as bathing, feeding, dressing, attending to the wantsuoé natljusting prosthetic devices, or protecting
herself from the hazards ofh@aily environmat, or (2) she idedridden, in that hefisability or disabilities

requires thasheremain in bed apart from any prescribed course of rest or convalescence, oluatgry taking to
bed or (3) she is patient in a nursing home due to mental or phay#icapacity or (4) hereyesight is limited to a
corrected 5/200 visual acuity or less in both eyes; or concentric camtratthe visual field to 5 degrees or less
See38C.F.R.§3.351(c); 38 C.F.R8 3.352(a).



However, if an applicant’s unmabursed medical expenses exceed her income, she will be
eligible to receive the entire statutory benefit amplb@tause her “annual income” as defined in
the statute would be negative, which is counted as zero [BMAe

Plaintiff's late husband was a veteran, and in March 2010, she applied to the DVA for a
pension based upon his veteran status. The application was granted, and her iritial VAI
benefits totaled $1,056 per month, which weesfull statutory VAIP benefit at that tinfer a
surviving spouse “in need of regular aid and attendance” and without dependent clAlaren.
Compl. Ex. H. Her receipt of these benefits has continued through the present time, and in 2013,
due to annual adjustments, the award totdiednaxmum amount of $1,113.00 per monthRor
that yearthe DVA determined tha&laintiff had $52,944.00 in unreimbursed medegbenses,
which was greater than her annual income of $22,841.06us, the DVA found that Plaintiff's
“countable income” for purposes of determining her VAIP benefit was $0. Am. Corpi. E
The parties do not dispute tHaiaintiff is entitled to this VAIP benefit.

B. Medicaid Global Options Program

The Medicaidbrogramis a creature of federal law, hatimplemented at the state level.
It provides coverage for medical care to individuals who cannot afford to obtain it oaviineir
See42 U.S.C §8 139&tseq The program is designed to provide benefits to persons “whose
income and resources are insufficient to meet the cost of necessary medicassed2 U.S.C.
§ 1396-1. State participation is voluntary; howevetes that participate in the Medicaid
program must comply with the federal statutory and regulatory frameworknjogeévedicaid.

Sabree v. Richmar867 F.3d 180, 182 (3d Cir. 2004). New Jersey has authorized participation

in the Medicaid program throhgts Medical Assistance and Health Services Act, N.J.S.A.

6 For 2013, Ms. Stoller's annualdame was almost entirely made up of Social Security benefits. Onlw&$65
attributed to “other sources” by tie/A. Am. Compl. Ex. H.
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30:4D-1,etseq The state’s Medicaid program is administered by the DMAHS, the Director of
which is Defendant Valerie Harr. SBe].A.C. 10:49-1.1(a). DMAHS, in turn, is a division of
DHS, theCommissioner of which is Defendant Jennifer Vel8eeN.J.S.A. 30:4D-4.
Individual decisions on Medicaid eligibility are made on the local level by couslfane
agencies that DMAHS contracts with. N.J.A.C. 10:71-1.5. When seeking an eligiedisyanh,
applicants must provide the county agencies with documentation and evidence relead to t
resourcesSeeN.J.A.C. 10:71-2.2(e); N.J.A.C. 10:71-3.1(b). In this cBsaintiff's eligibility
determination was made by Defendant M&D

The GO prograns funded by Medicaid, and covers medical care in assisted living
facilities. SeeN.J.S.A. 30:4D-17.23-17.32. In order to be approved foG@@rogram, a
person musineet eligibility requirementsvhich involves a showing of income and resources
below certain maximum levels, which was $2,130.00 per month for calendar year 20&#&rthe
in which Plaintiff first appliedto the GO programPl.’s Pet. Emergency Reli&x. 2. Plantiff's
application was denidoecause hemonthly income was found to be $2,594.90, which included
$696.00 from her VAIP benefild. MCBSS did not count $417.00 out of her VAIP benefit,
because it determined that portion was for aid and attendance, and thus not countable as income
Id.

C. Plaintiff's C ountable Income

Plaintiff contends that the entire income she received fronvA#? benefitresulted
from unusual medical expense,WMES, and therefore none of it should have been counted
toward her income calculation for Medicaid eligibility purposes.

The relevant statute for Supplemental Security Income (“SSI”) providea tha

“[playment from the Department of Veterans Affairs resglfirom unusual medical expenses”

11



is “not income.” 20 C.F.R. § 416.1103(a)(YYMEs in turn, means unreimbursed expenditures
for medical treatmergxceeding five percent of a person’s annual income. 38 GRBR62(l);

seealsoBuchanan v. Whiteman, 877 F. Supp. 571, 574 n.3 (D. Kan. 1995) (“The terms

unreimbursed medical expenses, reimbursed unusual medical expenses, and unuslial medica
expenses seem to be used interchdrgeharoughout the case 18w Pursuant to 42 U.S.C. §
1396a(r)(2), the definition of income for pugasof SSI eligibility also applies to Medicaid

eligibility. SeeSherman v. Griepentrog, 775 F. Supp. 1383, 1385 (D. Nev. 1991) (“the term

‘income’ is not defined in the Medicaid statute itself (42 U.S.C. § 1886eq) but instead by
reference to the related financial assistance program, Supplemental Sacaontg”) (citing 42
U.S.C. § 1396a(r)(2)). Thus, a VAIP pension “resulting from unusual medical expenses” may
not be counted as income for the purposes of any Medicaid program.

It is this lawthat Plaintiffrelies on, arguing that had the paymentsrsheived from
VAIP been properly excluded from her income for the purposes of Medicaid eligibility, she
would have been eligible for tl&O programshe applied for.

Plaintiff points out that athonVVA income is generally deducted framVVAIP benefit
regardless of its source. However, an exception to this rule is found at 38 U.S.C. § 1503(a)(8),
which indicates that:

amounts equal to amounts paid by a veteran, veterans’ spouse, or surviving

spouse or by or on behalf of a veteran’s child for unreimbursed medical expenses,

to the extent that such amounts exceed 5 percent of the maximum annual rate of
pension . . . payable to such veteran, surviving spouse, or child.

This clause has been held ®d “medical expense reimbursement provisidditson v. Coler,
670 F. Supp. 1568, 1572 (S.D. Fla. 1987).

TheMitson court explained the UME provision as follows:

12



An examination of how the UME provision actually operates demonsiréte

intent behind excluding unreimbursed medical expenses from income. For
instance, prior to using their non-VA income to pay for their medical expenses,
each of the Plaintiffs received $0 in VA pension benefits. However, once they
became obligated to esheir nonvA income to pay for their medical care, their
VAIP awards were increased to reimburse them for using theiWAoincome to

pay for their medical expensdn.each instance, the Plaintiff would recenge

VA pension at all but for the factdahthey incur unusual medical expenses.
Further, each plaintiff mugirst incur the medical expense and pay the same from
nonVVA sources before becoming eligible fary VA payments whatever.

In fact, the pension recipient only serves as a conduit for the increased pension
amount. He receives this increase in VAIP as long as he is incurring medical
expenses equal to or greater than the increase. If, miraculously, antecipie
recovers to the extent that he no longer requires nursing home care, he would no
longer be eligible to receive tlge503(af8) reimbursement. In reality, the income
that he has available to meet his basic needs never varies.
Based upon the foregoing, it is apparent that the intent as well as the effect of §
503(a)(8) is to provide an applicant who uses hisVidnncome for medical
expenses ith a reimbursement in the form of an increased VAIP award. Having
determined that amounts received by Plaintiffs pursuant to § {8Béae
properly characterized as medical expense reimbursements, the Court must now
determine whether such reimbursements are income under the dppi&ab
regulations.
Id. at 1573-74. The Court went on to find that the VAIP payments were not income for Medicaid
purposesld. at 1575-76.
Mitson was decided prior to the adoption of 20 C.F.R. § 416.1103(a)(7) in B¥%&9
Fed. Reg. 33906-01 (July 1, 1994). However, 8§ 416.1103(a)(7) was intended to incorporate the
rulings of the court iMitson and similar casesld. Prior to the Secretatyadopting 20 C.F.R.
8 416.1103(a)(7), claimanis various districtsued for injunctive relief preanting state
agencies from including their VAIP benefits as income for purposes of detegndBil and
Medicaid eligibility. 1d. Those plaintiffs sued under 20 C.F.R. § 416.1103(a)(3), which provides
that income does not include: “assistance provided in cash or in kind . . . under a Federal, State

or local government program, whose purpose is to provide medical care or serees.”

13
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result, a number of courts held th&&IP benefitswerenot income for purposes of SSI and

Medicaid eligibility. SeeSunmy v. Schweiker, 688 F.2d 1233 (9th Cir. 1982); Ginley v. White,

No. 91-3290, 1992 U.S. Dist. LEXIS 866 (E.D. Pa. Jan. 24, 1992); Sherman v. Griepentrog, 775

F. Supp. 1383 (D. Nev. 199MNtitson, 670 F. Supp. 156@effers v. Bowmans99 F. Supp. 353

(D. Idaho 1984).

In adopting 20 C.F.R. 8 416.1103(a)(7), the Secretary explained: “We are adding 8
416.1103(a)(7), which refers to DVA payments resulting from unusual medical expertbes
list of medical care or services that are excluded fromehfaition of income.” 59 Fed. Reg.
33906-01 (July 1, 1994). The Secretary further explained that 8 416.1103(a)(7) was intended to
“conform SSI policy to a number of court rulings that have required the Socialtgecuri
Administration to consider Department of Veterans Affairs payments resfrilimgUMESs not
to be income for SSI purposedd.

The only time that this issue appears to have been litigated after the 1994 ameéadment
the regulations resulted in a finding for a plaintiff who sought to ebecWAIP benefits from

countable income. In Buchanan v. Whiteman, 877 F. Supp. 571 (D. Kan. tr@9gaintiff

received Medicaid coverage for nursing home expensest 572. The DVA subsequently
granted her application for VAIP benefitel. Of her$577 monthly VAIP benefit, the DVA
attributed $248 to the plaintiff's aid and attendanicke. The Kansas Department of Social and
Rehabilitation Services subsequently revoked the plaintiff's Medidigidhiéty because it
included the other $329 of her VAIP benefit in her income, which resulted in the plaintiff
exceeding the incomeeiling. Id. The plaintiff sued for an injunction preventing gtate
agencyfrom including any portion of her VAIP benefit as income. While the case wasgendi

the Secretary adopted 20 C.F.R. § 416.1103(a)ld.).The court granted summary judgment for

14



the Plaintiff because it found that “the federal regulation has become a fenahil
unreimbursed medical expenses from DVA are no longer considered income foritMedica
purposes.”’ld. at 574.

Similar to the situatiom Buchananthe state agency administering the Medicaid
program at issue has decided to exclude the portion of Plaintiff's VAIP award that i
characterizes as attributable to aid and attendancecwantable income, but counts the
remairder ofthe VAIP award as incomelheissue in the instant motion @e of interpretation
of the amended 8§ 416.1103(a)(7), and whether Plaintiff’'s entire VAIP award—not onlg the a
and attendance portion“result[ed]from unusual medical expenses.” It seems clear from the
language of the regulation that in a case where claimant would not receivélhipénefit
whatsoever if not for UMESs, then the entire VAIP benefit should be excluded from idlcome
Medicaideligibility purposes. The only question that remains, then, is whethetiff has
adequately demonstrated that she would receive no VAIP benefit if not foMies.U

The Court, then, turns to the evidence in the record connected with Plaintiff's VAIP
award. The DVA determined that Plaintiff was entitled to the entire VAIP benefit for a
surviving spouse without dependents who is in need of regular aid and atteheéaacse her
unreimbursed medical expenses exceeded the statutory VAIP benefiRl.’S&kot. Summ. J.
Ex. 3. In a letter datstamped May 3, 2013, it found that Plaintiff's annual income included
$22,786.00 in Social Security benefits, and $55.00 from “other sourieslt then indicated
that “[w]e used family medical expensgsu paid in the amount of $52,944.00 which reduces
your countable income to $0.001d. It further clarifies that the $52,944.00 includes the total
cost of Medicare Part B premiums, private medical insurance, and asisisggdosts. Id.

Thus, no adjustment to the pension due to family income was made. Although Defendants argu
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that in order to find that Plaintiff is eligible for theD3rogram, they would have to “look
behind” the DVA letters, the Court believes it is clear from this document and thégoiguage
of the VSPIA that Plaintiff's award would have been reduced by the amount of har soci
security income if not for her $52,844.00 of medical expehdeigintiff's entire VAIP benefit
therefore‘result[]s from . . . unusual medical expenses.” 20 C.F.R. § 416.1103&8¢€Def.’s
Opp’n toSumm. Jat 15. Defendant MCDSS thiumproperly included Plaintiff's VAIP benefit
in her income for purposes of determining her Medicaid eligibility.

Defendants frame the issue differently. Rather thastiuning whether Plaintiff has
demonstrated that she would not receive a VAIP award if not for UMESs, theiop@gpears to
be based entirely upon the premise that wheneverWedassifies benefits paid as “aid and
attendance,” it does not count as income, and whenever it is classified otherwise¢duhtes
income. Defendants have not cited anything in support ®btackandwhite approach, yet
they posit itthroughout their brief as if it is indisputably truBefendantdelieve thatheyare
being asked to reclassify Plaintiff's award as entirely aid and attend@hegis not the case.
The Court findghat this disputeoncernghe proper interpretation of 20 C.F.R § 416.1103(a)(7),
which turns on whether payments result from UMESs, not whether they should beedassifi
“aid and attendance” or not.

The Court believes th&iefendantsposition missetheentireissue in this case, which is
that—like in Buchanar—the entire VAIP benefin certain cases should not be counted as
income, regardless @fhat portion the DVA may classify &sr “aid and attendance.The

regulatiors saynothing about whether amvard is formally classified ascaandattendance or

7 Because Plaintiff's Social Security benefit exceeded the amount of henomaxavailable VAIP award for 2013,
the VAIP award would have been reduced to zero if not for her medical expenses
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not, and thus the Court declines to focus exclusively etatbel placed on Plaintif’VAIP
award

The closest source of support for Defendants’ position is an SSA Program Operations
Manual Systentdocumen{(*POMS”), whichis an operational reference used I8AStaff.®
This document does not support Defendant’s position on aid and attendance. It contains a
warning to SSA employees that reads: “CAUTION: Aid and attendance. . . rscoate for SSI
purposes. . . . Do not use the individual’'s VA check or award letter as verification of tHdymont
compensation amount since it may include the additional allowafR@MSSI 00830.320.
Defendants evidentlyish to infer from this thabecause “aid and attendance” should never
count as income, other types o¥ B benefitsare countable income. However, this is not what
the POMS saysand amounts to a logical non-sequitlihe existence of a negative does not
automatically infer a corresponding positive. A caution to never include Aid and Attendanc
incomethus does naneanthatevery other type dDVA pensionbenefitis income. Similarly,
instructions in the POMS not to us®¥A award letteras verification are not applicable here
since, as Defendants acknowleddpe, citedPOMSdocumentelates to situations whedata is
transmitted directly betwaghe SSA and DVA. Def.’s Opp’n to Summagf.26 However,
Defendants here do not coramcate directly with the DVAId. at 24. Thus, the only way that
Defendants can make a determination as to the effect of Rlai\IP benefit is by review of
documents furnished by the DVA &opension benefit recipient. Because Defendants have not
pointed to any interpretation by the SSA that is consistent with its positioGptiré need not

apply the “substantial deferericgproach that must be given to interpretations by a federal

8 Defendants have not attached the POMS document as an exhtiiigirtbrief. Although they state that it may be
found on the SSA’s website, they do not provide a link to its internet locafioa.Court was able to locate what it
believes to be the document referred to by Defend&esSI 00830.320
(https://secure.ssa.gov/apps10/poms.nsf/Inx/0500830320
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agency of the regulations it must enfor&eeWest v. Bowen, 879 F.2d 1122, 1124 (3d Cir.

1989).
Defendantslso seek to place blame for any denidP@intiff's rights with the DVA

for failing to provide clear communications breaking down VAIP awards into “pensnoh®aad
and attendance.” This argument is not compelling, ragates to Defendants’ desire to equate
“aid and attendance” with “resulting froomusual medical expenses.” As indicated, these two
descriptions are not necessarily coextensive with each other. Further, &veéeiad to
distinguish any of the cases cited by Plaintiff tygpear to have decided a simisue such as
Mitson, which was decided prior to the adoption of § 416.1103(a)(7)Bandananwhich was
decided after itadoption. Nor have Defendants explaiméd/ the Secretary’'somments orthe
adoption of § 416.1103(a)y,Andicatingan intention to conform SSI policy withd rules set
forth in that line of cases, do not require a finding in Plaintiff's favor.

The Court further observes that the key issue here is not whether Defendantquiray re
sufficient documentation from the DVA in order to verify the amount ancactearof a
Medicaid applicant’s VAIP awardAlthough Defendants have asserted that these acting
within their “statutory and regulatory authority” in requiring Plaintiff to acggertain
documentation from the DVA, the Court does not decide what documents they may require in
order to verify eligibility. SeeDef.’s Opp’nSumm. J. at 13. The issue, rather, is whether they
may count all VAIP benefits as income unless it is explicitly described asafaichttendance.”
The Court finds that under thenlguage of the applicable statutewl regulations, they may not.

This decision is limited to a conclusion that in Plaintiff's case, she has adgquate
demonstrated that her award resulted from unusedical expenses. It shouldt be construed

to dictde to Defendants how they may verify income, as they suglgestt 1314. Defendants
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may request whatever documentation they deem necessary in order toheeeligibility of GO
applicants, however, under controlling lalwey cannotlemand that aapplicant furnish a letter
explicitly labellingbenefits as Aid and Attendancéf it is already clear that such benefits are
paymentdrom the DVA resulting from UMEsHere the factual record indicates that Plaintiff
receives her entire VAIP award ordgcause ofierUMEs.

Finally, in support of their determination as to Plaintiff's VAIP award, Defersdzite a
letter dated April 17, 2012 from Defendant Harr to County Welfare Agency Disgdetting
forth DHS'’s position that DVA award letters areueed, and must state traiVVAIP award
must be characterized in the lettersad and atteadance” to avoid being counted as income.
Def.’s Mot. DismissEx. B,ECF No. 73-2. Defendants cannot prevail in an adiwilenging
their policies by pointig to those same policies. TDefendants have mondiscretionary
obligation to obeyhe federal administrative regulations if those regulations conflict with their

own policies. SeeBuchanan v. Apfel, 249 F.3d 485, 492n€ir. 2001).

The Court obsers that MCDSS has indicated that there were other issues that may have
affected Plaintiff's Global Options eligibility aside from the classification of\h&IP benefits.
MCDSS indicates that Plaintiff gifted a house in Florida to her son in 2012, and the house was
subsequently sold. Bernard Chiara Aff. 1 6. MCDSS indicates that this metyRi&mtiff's
eligibility in the GO programbut it did not investigate further because she was already being
denied for excess incoméd. Therefore, this Opinion should not be construed as deciding
whether Plaintiff is eligible for Global Options or ndRather, it is limitedo enjoining

Defendants from designating her VAIP benefits as income whemlétezmines her eligibility.

® The State defendants have indicated in their motion to dismiss that tamynanis denied eligibility may reapply,”
and thus it is unnecessary to order Defendantsdetermine her eligibility. Def.’s Mot. Dismiss at 34. However,
the exhibit cited by the State defendants (evidently incorrectly cited alsittBxhinstead of Exhibit A) does not
seem to exactly support that proposition. Exhibit A to Defendant’s Mati@ismiss indicates that an individual
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D. Motion to Dimiss

Defendat’s motion to dismis§ECFNo. 73) will be denied in the @er accompanying
this Opinion. Defendants’ motion to dismiss primarily presents similar legal arg@wteetiiose
discussed in this OpinioriWhere a complaint meets the minimum pleaditasndards,
argumentss to the merits of the case are piatperly the subject of a motion to dismiss under

Rule 12(b)(6).SeeBorawski v. Henderson, 265 F. Supp. 2d. 475 (D.N.J. 2008)ed States v.

Mitchell, Civ. No. 00-45, 2002 WL 1058117, at *2 (D.N.J. Apr. 17, 200@)e motion papers
argue at length that Plaintiffs have misinterpreted the regulafodsthose arguments have been
addressed in the foregoing discussi@eeDef.’s Mot. Dismiss at 2@2.

Contraryto Defendants’ asseotn intheir motion, Plaintiffs’ Complaint is not fatally
deficient because it omits the DVA as a defendant. For the reasons discussedteerelief
awarded to Plaintiff turns on whether the defendants named in the First Ameaded\Clion
Complaint denied Plaintiff of due process rights as a result of improperatppliof a federal
regulation. Where gplaintiff alleges that she wasiproperly denied @cess to an entitlement
program due to improper administration of the program by a state actor, ahbestates a

claim. SeeKapps v. Wing, 404 F.3d 105, 113 (2d Cir. 2005) (“procedural due process

protections ordinarily attach where state or federal laflecsran entitlement to benefits
Defendants’ arguments are thus largely addresstids Opinion. Defendants are not barred
from raisingotherlegal argumentsontained irtheir motion to dismisat an appropriate time
such agheir argument that the ElevdnrAmendment bars any award of retroactive benefits

However, because that demand is not a cause of action in the complaint, it is not properly

may reapply “during the pendency of the heguinld., Ex A at 2 n.1. Because it is not clear whether the state
administrative proceeding is still considered pending, the Court wifirdhe benefits redetermination out of an
abundance of caution.
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dismissed at this junctur&seeGarcia v. MF Athletic Co, Civ. No. 11-2430, 2012 WL 531008,

at *4 n.4 (E.D. Cal. Feb. 17, 2012) (requests for types of damages that are not “stand alone”
causes of actioare not appropriate material to consider for dismissal in a 12(b)(6) motion).
IV.  CONCLUSION

For the foregoing reasons, Plainsfinotion will beGRANTED to the extent that it
seeks a®Order enjoining Defendants from classifying her VAIP dféa as income when
determining her eligibility for Medicaid benefitand ordering defendants todetermine
Plaintiff's eligibility for Medicaid benefits.The motionwill be DENIED to the extent that it

seeks other relief sought in the First Amendés€ Action Complaint.

Dated:_6/3/2014 /sl Robert B. Kugler
ROBERT B. KUGLER
United States District Judge
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