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OPINION
KUGLER, United States District Judge:
This matter comes before the Court on the motion of Consolidated Rail Corporation,
Norfolk Southern Railway Company, and CSX TransportdtiDefendants”) to dismissounts

l, II, Ill, and VI of the six-count Second Consolidated Class Action Amended Complaint



(“Complaint”) in this mattet, pursuant to Rule 12(b)(6) of the Federal Rules of Civil Procedure
for failure to state a claim upon whicslief can be granted.

For the reasons stated herein, Defendants’ Mat@hsmisss GRANTED in part, and
DENIED in part.

. BACKGROUND

On the morning of November 30, 2012, a freight train derailed and plunged into the
Mantua Creek in Paulsboro, Gloucester CouNBuy Jersey when thifeaulsboro Bridgea
railroad bridge spanning the credkickled and collapsed. Compl. at § 13, 27-29. Enk cars
became partially submerged in the creik.at§ 28. At least one of the ddeal railcars tha
had been caying 25,000 gallons of vinyl chlorideleased its cargo into the air and watek.at
1 30. As aresult, the Borough of Paulsboro declared a state of emergency and sheattether
persons who live close the accident site were directed to evacuate or shelter in dthc.|
39-40. UWtimately, approximately 600 residents weneacuated from the area over the several
days following the derailment due to safety concerns related to the vioyidehspill. 1d. at |
41. The evacation lasted for approximately one week. Outside of the evacuation zone,
Paulsboro residents were told to remain indoors until a eclpamas completedid. at{ 42.

Plaintiffs filed suit, alleging that Defendants acted negligently ande=sly in their
operation of the freight train and maintenance of the brid¢e. railroad bridge was designed to
swing open when no rail traffic was present in order to allow vireteel along the Mantua

Creek. 1d. atY 15. In order for rail traffic to safely cross after the bridge is opened,itige br

1 As of the date of this opinion, seventeen complaints related to the PauBsrailment have been consolidated for
the purposes of discovery and case management, and assigned a mastauddnketnterim Lead Counsel for
four of the consolidatechsas, which appear in the caption of this opinion and all of which were filed ipopted
classes of plaintiffayasgranted leave to file a Second Consolidated Class Action Amended&haimp
(“Complaint”) on June 12, 2013That Complaint was filed on Jud&, 2013 The Interim Lead Counsel was also
appointedas lead counsel far fifth casePollicino v. Consol. Rail CorpCiv. No. 127648,that is not involved in

the instant motionSeeDoc. No. 47 ]n re Paulsboro Derailmentiv. No. 13784.
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swings back into place and the rails on the bridge lock into place with the railf@ensaile of
the bridge.ld. at{ 25. When the rails are ngiroperly positioned for rail travel, a red signal
appears to approaching traing. Plaintiffs dlege that the train proceeded across the bridge
against a red signal and that shortly before the derailment, Defendants had iieehofiot
problems relating to the operation of the bridge, but failed to correct the prohleatsl6, 17,
26. Plaintiffs in this casare members of a purported class of individuals and businesses in
Gloucester County who incurred expenses and lostriecs a result of the evacuation and
instructions to remain indoors.

. LEGAL STANDARD

A. Choiceof Law

Because the Court hears this cagesuant to its diversity jurisdiction, 28 U.S.C. § 1332,

it must apply stateubstantive law and federal procedural law. Chaimberlain v. Giampapa, 210

F.3d 154, 158 (3d Cir. 2000). The choicela# rules of the forum state control in this case.

Warriner v. Stanton, 475 F.3d 497, 499-500 (3d Cir. 2007). Under New Jersey chiaiae-of-

principles, there is a presumption that the law of the place of injury governs ambéiser state

has a more significant relationship to the parties and the issues. P.V. ex rel. T.Mpv. Ca

Jaycee197 N.J. 132, 142-43 (2008). Here, the parties point to no state other than New Jersey
whose law would potentially apply to this matterc@alingly, we assume, as the parties have,
that New Jersey bears the most significant relationship to the issues nowtthefCmirt.
B. Motion to Dismiss
Federal Rule of Civil Procedure 12(b)@ows a courto dismissan action for failure to
state a claim upon which relief can be grantéthen evaluating a motion to dismiss, “courts
accept all factual allegations as true, caresthe complaint in the light most favorable to the

plaintiff, and determine whether, under any reasonable reading of the complaint,rithi piay be
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entitled to relief.” Fowler v. UPMC Shadyside, 578 F.3d 203, 210 (3d Cir. 2009) (quietiflgps v.

County of Allegheny, 515 F.3d 224, 233 (3d Cir. 2008)). In other words, a complaint survives a
motion to dismiss if it contains sufficient factual matter, accepted as trtgtate a claim to relief

that is plausible on its face&shcroft v. Igbal, 556 U.S. 662, 678 (2009); Bell Atlantic Corp. v.

Twombly, 550 U.S. 544, 570 (2007).

To make this determination, a court conducts a three-part analysis. Santiago v.

Warminster Twp.629 F.3d 121, 130 (3d Cir. 2010First, the court must "tak[e] note of the
elements a plaintiff must plead to state a claich.(quotinglgbal, 556 U.S. at 675). Second, the
court should identify allegations that, "because they are no more than conclugom, a
entitled to the assumption of truthd: at 131 (quoting Igbal, 556 U.S. at 680). Finally, "where
there are welpleaded factual allegations, a court should assume their veracity and then
determine whether they plausibly give rise to an entitlement for rdefijuotinglgbal, 556
U.S. at 680 This plausibility determination is a "contexpecific task that requires the
reviewing court to draw on its judicial experience and common sdabel’' 556 U.S. at 67.9A
complaint cannot survive where a court can only infer that a claim is mersipleasther than
plausible. Id.
1. DISCUSSION

A. Negligence Claim

Defendant argues that Plaintiff’'s claim in negligence should be disnbssadise
Plaintiffs have not pled the existence of a duty of care that Defendants owed toTtheyn
further argue for dismissal of the negligence cdgttause thelpelieve that Plaintiffs have not
pled the heightened standard of foreseeability required when, as in this caseomaimic
damagesre claimed. These arguments are considered in turn.

1 Duty of Care


https://www.lexis.com/research/buttonTFLink?_m=c966cd5147fe946e96e4c1051a8424a6&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2012%20U.S.%20Dist.%20LEXIS%20175128%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=17&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b629%20F.3d%20121%2c%20130%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLbVzB-zSkAl&_md5=3a9f72244d9f097322d32545898f6190
https://www.lexis.com/research/buttonTFLink?_m=c966cd5147fe946e96e4c1051a8424a6&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2012%20U.S.%20Dist.%20LEXIS%20175128%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=17&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b629%20F.3d%20121%2c%20130%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLbVzB-zSkAl&_md5=3a9f72244d9f097322d32545898f6190
https://www.lexis.com/research/buttonTFLink?_m=c966cd5147fe946e96e4c1051a8424a6&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2012%20U.S.%20Dist.%20LEXIS%20175128%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=18&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b556%20U.S.%20662%2c%20675%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLbVzB-zSkAl&_md5=e43ca290163e77f584be97e4d07b8f2e
https://www.lexis.com/research/buttonTFLink?_m=c966cd5147fe946e96e4c1051a8424a6&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2012%20U.S.%20Dist.%20LEXIS%20175128%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=19&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b629%20F.3d%20121%2c%20131%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLbVzB-zSkAl&_md5=7009596dd57fc6f2fd147c81dfe8b23d
https://www.lexis.com/research/buttonTFLink?_m=c966cd5147fe946e96e4c1051a8424a6&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2012%20U.S.%20Dist.%20LEXIS%20175128%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=20&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b556%20U.S.%20662%2c%20680%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLbVzB-zSkAl&_md5=af15178d288d0d65897ed3fdb19d0c8c
https://www.lexis.com/research/buttonTFLink?_m=c966cd5147fe946e96e4c1051a8424a6&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2012%20U.S.%20Dist.%20LEXIS%20175128%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=21&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b556%20U.S.%20662%2c%20680%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLbVzB-zSkAl&_md5=8416addbe7efb5ba1372b14a10dbb9ad
https://www.lexis.com/research/buttonTFLink?_m=c966cd5147fe946e96e4c1051a8424a6&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2012%20U.S.%20Dist.%20LEXIS%20175128%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=21&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b556%20U.S.%20662%2c%20680%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLbVzB-zSkAl&_md5=8416addbe7efb5ba1372b14a10dbb9ad
https://www.lexis.com/research/buttonTFLink?_m=c966cd5147fe946e96e4c1051a8424a6&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2012%20U.S.%20Dist.%20LEXIS%20175128%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=22&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b556%20U.S.%20662%2c%20679%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=2&_startdoc=1&wchp=dGLbVzB-zSkAl&_md5=bdc937d1bfa1dc0c8d8e5ff6a1b9ff8a

Defendantdirst argue that the negligence claim shiblie dismissed beuae Plaintiffs
do not alleg the existence of a duty of care, a necessary elemenegfigence claim
Construing all facts in favor of Plaintiffs, the Court disagrees.

The lawsuit filed by the Plaintiffs allegeggligence on the part of Defendanits.New
Jersey, lie elements of a cause of action for negligemeq1) a duty of care owed by the
defendant to the plaintiff; (2) a breach of that duty; (3) proximate cause; andu@)damages.

Polzo v. County bEssex 196 N.J. 569, 584 (20n8To determine whether an alleged tortfeasor

is liable for negligence, this Court must first determine whether Defendaatsaduty of care
to Plaintiffs. The determination of whether a duty of care exists is "quamtegly a question of

law for the court’ Highlands Ins. Co. v. Hobbs Grp., LLC, 373 F.3d 347, 351 (3d Cir. 2004).

Under New Jersey lawhe duty of care is “commensurate with the foreseeable risk” involved in

the activity. Eden v. Conrail, 175 N.J. Super. 263, 288 (App. Div. 198€9;als@trang v.

South Jersey Broadcasting C®.N.J. 38, 45 (1952) (“the measure of duty is care in proportion

to the foreseeable risk”).

The Complaint does not explicitly use the expression “duty of care.” However, in
evaluating this motion, the Courtust determine if th€omplaintcontains sufficient factual
matter to state a plausible claim for reliégdbal, 556 U.S. at 678. The Court must assume the
truthfulness of the factual allegations in making tletermination as to whether such a plausible
claim is stated. Turning to this evaluation, the Compleontains substantial factual matter
related to the duties that Defendants allegedly breached. For examplegs allagjure to
inspect, maintailand repair the bridge where the derailment took place. (C&8g). It
further alleges decisionwas maddo have the traiproceedover the bridge even though a red

signal existed at the time of the crossing, and a failure to respond to prior riaffsmevolving



the bridge.Id. It also alleges the failure to train personnel working for Defendant and the
violation of federal and state statudsl.

The Court is not willing to parse the language indbeaplaintto the degree that
Defendants wish. Whilthe citedallegations are strictly speaking, allegations of breaches of
duty, and not of the duties themselMesplicit in each of these weflleaded factual allegations
is a duty of careln light of the allegd hazardous chemicals carried by the railroad cars,
Defendants had a duty to those who reside or own property near the path of the railroad to
inspect and maintain bridges, to take appropriate action when notified of any @ebtants
bridges, and to proceed across a bridge only when it is safe to dbeaase cited by
Defendants, where this Court dismissed a negligence claim under Rule 12(g(6)plaintiff

did not “identify any duty . . . owed to Plaintiffs” is inapposi@raddy v. Deutschedhk Trust

Co. Ams., 2012 WL 762246 (D.N.J. Mar. 6, 2012). In that case, the Court found that “as a
matter of law, [the Defendant] owed no duty to Plaintiffel’ at*6. There is no basis for such a
finding in the instant matter. Under the liberal sfand set out in Federal Rule of Civil
Procedure 8(e), a federal court must construe pleadings “so as to do justicetrluiGgtise
instant pleading in such a manner and drawing on “common sense,” Igbal, 566 U.S. at 679, the
Court finds thaPlaintiffs m&e a plausible showing that Defendants owed a duty to Plaintiffs.

2. Economic Harm

ThePlaintiff class is comprised of all residents of Gloucester County, Nes&yeho
were evacuated as a result of the release of chemicals and incurred economicresslasath
Gloucester County residents who suffered a loss of income as a result of tineedéi@nd
aftermath, and all Gloucester County businesses incorporated in New Jer$eyltha income

loss as a result. The class does not include individvitiisclaims for personal injuriesr



medical expenses. Defendants argue that the claim should be dismissed Pledatiff€ have
not alleged facts suggesting that the economic damages were “particulag&inies’

When soley economic damages are claimed, in addition to the elements that must be
present in all tort claims, the plaintiffs claimiagonomicdamagesnust be of “an identifiable
class with respect to whom defendant knows or has reason to know are likely to suffer such

damages from its conduct.” People Express Airlines, Inc. v. Consol. Rail Corp., 100 N.J. 246,

263 (1985). Te class of plaintiffs affected must be “particularly foreseeable” by thedefen
“in terms of the type of persons or entities comprisirgdlass, the certainty or predictability of
their presence, the approximate numbers of those in the class, astiveltygse of economic

expectations disrupted.id. at 264. InPeople Expresshe New Jersey Supreme Court

explained that “members of tlgeneral public . . . or persons travelling on a highway near the
scene of amegligentlycaused accident .[who] suffer varied economic losses” are foreseeable.
Id. at 266. However, “their presence within the asmeald be fortuitous, and the partlautype

of economic injury . . . unpredictable and not realistically foreseeddhlat 266.

In the People Expressse, a railroad car leaked flammable gases that causedhaliiee

railroad’s freight yard. The plaintiff, a business located adtwsstreet from the freight yard,
brought suit for economic loss as a result of evacuations in the area. Thefglalatih
survived summary judgment and was allowed to proceed to trial. The court observed that the
plaintiff's operation of its business was obvious and the defendant had been aware of the
plaintiff’'s business and that it was in the evacuation area for certaihtfygigd accidents.

Plaintiffs argue that the economic lossi@sy sustained should be considered
“particularly foreseeabl&.They plead that the Environmental Protection Agency has warned of

the dangersfeexposure to vinyl chloride. Comg@t{ 34. Therefore, they argue that



evacuations and sheltar-place orders affecting local residents would have been foreseeable to
Defendants in the event of a spill. The resulting consequences of individuals beirgtanabl
work and having to obtain alternate lodging, and businesses being unable to, tipeyaegue,

is an obvious consequence of such shelter and evacuation orders.

The Court finds thaPeople Expresis inapposite to this case. FirBgople Expressas

decided at the summary judgment stageen the parties already had an opportunity to obtain
discovery. Here, Plaintiffs have not obtained discovery that mighida@some factual basis as
to howforeseeable Plaintiffslamages wers Defendants. Second, and more importantly,
Plaintiffs meet all of theequirementgor “particularly foreseeableds announced iReople
Express The “type of persons or entities comprising the class” here consists of indivahaal
businesses whosesidence or place of businesslose to location of the spill. Economic loss
to such parties in the event of a major toxic chemical spill would have been “palticula
foreseeable,if not nearly a certainty. The same holds“fmesence within the aréaPlaintiffs

here arenot members of the general public or fortuitous traveleatPeople Expressdicated

would not besufficiently foreseeableld. at263. Rather than beingresent only fortuitously,
Plaintiffs “presence within the area” was aBwirtual certainty.Defendant also had reason to
know of the type of economic loss that would be suffered by Plaingifielterin-place and
evacuation orders leading to individuals missing work and businesses temporainky clos
requires no leap in logic. While the “approximate number” element is a glosstion, the

Court finds that thisvas also “particularly foreseeable.” The complaint alleges that
approximately 200 homes were evacuated and other residents of the 2.2 square ngle borou

were orderedo remain inside their homes. Comgiy 41-42. The Complaint does not state



approximately how many individuals or business in total suffered economit lesever, as

the class is only comprised plfiysically nearesidents and businesses, the approximate effect of
a chemical spill in the area Bhulsboro Bridge would have, or should have, been known to
Defendants, who Plaintiffs allege owned and maintained the bridge over aylpeagtd of

time.

The parties disagresbout the application &ickards v. Sun Oil Cq.a case that was

cited with approval by thBeople Expressourt. People Expresd.00 N.J. at 264{citing Rickard

V. Sun Oil Co., 23 N.J. Misc. 89 (Sup. Ct. 1945)) Rlokards, a barge negligentigrashed into
and destroyed a bridge that was the @dint of passage fdand travel between the New Jersey
mainland and the City of Brigantine. A number of businesses located on the islangbotiBzi
sued the owner of the barge for the business they lost as a result of the lack oavehicul
accessibility to the island for a period of time. The court decided the caselidored

proximate cause grounds, holding that the harm “was not the natural and proxsuktefre

defendant’s negligence Rickards, 23 N.J. Misc. at 92The People Expressourt used this case

to illustrate that not all cases will leasily categorized, and at times “courts will be required to
draw upon notions of fairness,mmmon sense and morality to fix the line limiting liability as a

matter of public policy. . .” People Expres400 N.J. at 264However, this is not a case where

proximate cause is at issue. _In Riclgarithe loss was not a direct result of the negligent
operation of the barge. There were intervening factors involved in the plaim#$€d. For

example, the bridge iRickardswasthe onlymeans of car trava&nto the islandRickards 23

2The Cout does note that contrary to Defendants’ assertion that the proposedmthsde$ all residents and
businesses in Gloucester County,” (Def. Reply-8},2he operative complaint defines the class as all residents and
businesses in Gloucester County velustained income loss and expensesrasudt of the chemical spill. Compl.

2. Certainly the number aflass membengill amount to fewethan theentirepopulation ofGloucester County of
nearly 300,000 that Defendants suggest.
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N.J. Misc at 94.Here, the alleged negligent opeaoatiof the tain was the direand proximate
cause of Plaintiffs’ economic los®efendants argubat the alleged neglent operation of the
train merelycausedhe evacuation and shelter orders, and that these orders in turn caused
Plaintiffs’ losses However, Defendants fail to establish a sufficient intervening event, so that
Plaintiffs’ losses were not the “natural and proximate result” of the $itlkkards, 23 N.J. Misc.
at 92. The argument that the official evacuation and shelter orders dietiteause of
Plaintiffs’ losses is misplaced. Even if these orders had not been issuedff$lamitld have
likely suffered the same degree of harm merely by acting out of reasa@altion in avoiding
exposure to the hazardous materials that were reledéedefore, the motion to dismiss on
grounds of foreseeability must be denied.

B. Res|psa Loquitor

Plaintiffs included a count in their complaint f&s ipsadquitor. This doctrings a

burden-shifting principle, and not a staaldne cause of actiorkassbinder v. Pa. R.R. Co., 322

F.2d 859, 863 (3d Cir. 1963). Plaintiffs now acknowledge that this is the case, and offer to

voluntarily withdraw it. However, Plaintiffsequest thathe res igaloquitorlanguage be

“deemed incorporated viitthe Negligence count,” as they intend to rely on the doctrine. (PI.
Opp’n at 8). This Court can only rule on the instant motion before it, which challenges the
sufficiency of the operative corfgint. The Court cann@mendhe pleadings ggart of its
ruling on this motio. Becausé€ountll does not state a viable cause of actiowjlitbe
dismissed.

C. Trespass

1. Requisite State of Mind
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Defendantsnoveto dismiss theount alleging trepasslamage®ecause Plaintiffs failed
to plead an intentional, rather than negligent, intrusion on the property of another. They argue
that a claim irtrespassequires intentional conduct, abdcausé¢he release of vinyl chloride
was not intended by Defenuls, the claim mst be dismissed. On the other haPidjntiffs
argue that New Jersey law recognizes a cause of action for “Negligent Trespesssue,
therefore, is whether, in the absence of controlling precedent by the New &endsythis
Court will require a showing of intent &tate a cause of actiontiespass, or if mere negligence
will suffice.

The Second Restatement of Torts (“Restatemé@nt§5, provides that “[o]ne who
recklessly or negligently . . . enters land in the possession of anottearsas a thing or third
person so to entéewill be subject to liability for resulting damage. Plaintiffs point out that New

Jersey courts frequently cite, and have generally accepted the Restatemeai, Beeke v.

Briggs 571 A.2d 296, 297 (N.J. Super. App. Div. 1990). Plaintiffs also cite a New Jersey

federal court that allowed a negligent trespass claim to proceed. Phoenixd&r@dap. v.

United States2010 WL 1704743, at *5 (D.N.J. Apr. 23, 2010). That court acknowledged that
the New Jersey courts have not addressed “the question as to whether Nevedegseyes a
cause of action for negligent trespass,” and applied the position of the Restatgting Burke

for the suggestiothat New Jersey would recognize negligent tresgagsn the opportunity.

Id. Plaintiffs also cite cases from a number of other jurisdictions that hawgnreed the tort of
negligent trespasPefendants, on the other hand, cite federal cases applying New |3@rsey
that have dismissedatmsor granted summary judgmenhere an alleged trespasser acted only

negligently, and not intentionall\SeeJersey City Redevelopment Auth.RPG Indus., In¢.

655 F. Supp. 1257, 1264 (D.N.J. 1987).
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Defendants argue that when there are “competing yet sensible interprétaitistase
law, federal courts should choose the “interpretation that restricts frabdther than expands

it,” until the New Jersey Supreme Court decides the issue. Travelers. I@demn Dammann &

Co., 594 F.3d 238, 253 (3d Cir. 2010).

The Court observes thaside from the two approaches advocated by the paties
courts haetaken a middle ground as to the mental state required for trespass. Thislapproac
requires intentional conduct as to the act causing the trespass, but not intent esstdtti$ee

City of Bloomington v. Westinghouse Elec. Corp., 891 F.2d 611, 6185(7t1989) (it is not

necessary that the trespasser intend tawibi@ trespass. Rather . . . it is required for trespass
that there be an intentional act and an intent to do the very act which results isghsstie

Berenger v. 261 West LL®40N.Y.S2d 4, 10 (1st Dep’'t 2012) (“Trespass does not require an

intert to produce the damaging consequences, merely intent to perform the act thatspitoeluce
unlawful invasion”). There is some authority in New Jersey for this appr&ehRutgers

Univ. v. Liberty Mutual Ins. Co., 277 N.J. Super. 571, 579 (App. Div. 1994) (“although . ..

allegations of trespass . . . may require proof of intentional conduct, the inquiry doegunat r
[the plaintiff] to prove that the damage flowing from that conduct was subjicintended).

Given the uncertain requirement as tental state to bring a common law claim in
trespassthis Court would be reluctant to expanespasdiability beyond what the New Jersey
courts have announced. From the arguments of the parties, it does not appear that ahy entr
chemicals onto the property of Plaintiffs was intentional, nor that any intahionof Plaintiffs
directly resulted in chemicals entering Plaintiffs’ property. Becatiiee Court’s findings with
respect to the “tangible impact” requirement (discugskd in part 111.C.2) as to the tort of

trespass, it is not necessary to reach a conclusion as to the question of state of mind.
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2. Tangible Impact
At common law, “[t]respass constitutes “the unauthorized entry (usually abkang

matter) onto the property of another.” Rowe v. E.I. Duport De Nemours & Co., 262 F.R.D. 451.

463 (D.N.J. 2009). Defendants observe that New Jersey has moved away from “such common

law claims agrespass and nuisance” in environmental pollution cases. Mayor and Council of

Borough of Rockaway v. Klockner & Klockner, 811 F. Supp. 1039, 1053 (D.N.J. 1993); Kenney

v. Scientific, Inc., 204 N.J. Super. 228, 256 (1985¢fendant arguehatthe entryof airborne

particulatesalone desnot support a trespass claim. They cite cases from jurisdictions that have
allowed negligent trespass claims to proceed, but reject claims where tes®misunerelyn

the form of smoke or airborne particulat€&&eeAdams v. Cleveland-Cliffs Iron Co., 237 Mich.

App. 51, 54 (1999) (dust particles from an imme mine); Larkin, Inc. v. Marceau, 184 Vt. 207,

214 (2008) (pesticidspray. Plaintiffs argue that the cloud caused by the release of the vinyl
chloride cmstituted a tangibleavasionand thus is sufficient to state a trespass clditrey too,
cite lawthat they believe supports their respective position.

Plaintiff cites cases where federal courts have fdbath “tangible object” exists so as
to constitute a trespass, and argues that the vinyl chloride claftheae dangerous’r(.

Opp’n at 13) than the objects in those case$Smith v. Honeywell Int’l, Inc., 2011 WL 810065

(D.N.J. Feb. 28, 2011), the Court found that allegations that chromiursittewere released
onto Plaintiff's land was sufficient to overcome a motion to disnigsat *4. In Phoenix

Pinelands Corp. v. United States, 2010 WL 1704743 (D.N.J. Apr. 26, 2010), the courthaund

a trespass existed wherlb fighters dropped flares onto thaiptiff's land. 1d. at *5. Whether
or not the vinyl chloride released in Paulsboro was more dangerous than fldresmaum is

not of consequence, however. The test for a trespass is not one of degree ofRlanmgdfs
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have nopled that any member of the putative clhas suffered from the invasion of a tangible
object onto his or her property. The allegation of vinyl chloride gas in the air igfficiest to
state a cause of action in trespass, nor is the vague allethatidtaintiffs’ properties have been
invaded by “harmful substances that have contaminated their properties, buildinggg and t
surrounding srface and subsurface area€bdmpl at{ 69.

Furthermoremodern courtslo not favor trespass claims for environmental polluti@n.
recent District of New Jerseyo@rt “found that use of trespass liability for [environmental
pollution] has ‘been held to be an inappropriate theory of liability’ and an ‘endeavotuie tor
old remedies to fit factual patterns nontemplated when those remedies were fashioned.”

Woodcliff, Inc. v. Jersey Const., InQ00 F. Supp. 2d 398, 402 (D.N.J. 2012) (quoBneferred

Real Estate Investments, Inc. v. Edgewood Properties, Inc., 2007 WL 81881 (D.N.J. Jan. 9,

2007).
For these rasons, the Court dismisses Plaintiffs’ count for trespass.
D. Strict Liability
The arguments for dismissal of Plaintiff's strict liability count and the regsathereto
are substantially similar to those advanced in another case involvidgrdibnentim Paulsboro,

Hamilton v. Consol. Rail Corp., Civ. No. 13-3724. For the reasons stated in the Court’s opinion

of this datdn the Hamiltonmatter,Count VI of Plaintiff's complaint, for strict liabilitywill be
dismissed with prejudice.

V. CONCLUSION

For the foregoing reasons, Defendants’ Motion to DismiB&EINIED as to Count |, and
GRANTED as to Counts Il, 1ll, and VI, which will be dismissed with prejudice. An appropriate

Order shall enter.
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Dated:10/4/2013 /s/ Robert B. Kugler

ROBERT B.KUGLER
United States District Judge
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