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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY
CAMDEN VICINAGE

DOCTOR’S ASSOCIATES INC,,

Plaintiff,
Civil No. 13-1611 (RBK/AMD)
V.
OPINION
RAKESH B. PATEL and JAI
SANTOSHIMA, INC.,

Defendants.

KUGLER, United State®istrict Judge:

Plaintiff Doctor’s Assaiates Inc.’s (“Plaintiff” or “Doctor’'s Associates”) brings this
uncontested motion for a default judgment caniitg an arbitration award against Rakesh B.
Patel and Patel’s alleged alter ego, JAI Sdmitog, Inc., a non-partyp the arbitration,

(collectively, “Defendants”). For theeasons stated herein, the petitioGRANTED, and the
arbitration award iI€SONFIRMED against both Patel and JAI.

Doctor’s Associates is a Florida Corporatanmd the Franchisor of the Subway® chain of
sandwich shops, as well as the owner of thiewi&y® trademark and related service marks.
(Durso Certification 1 4-5, Doblo. 9-2 (“Durso Cert.”).) In 2004, Doctor’s Associates entered
into Franchise Agreements with Patel for therapion of three Subw&ystores: (1) Subway®
Store # 34475 was located at 55 S. Whitesdd?ike, Hammonton, NJ; (2) Subway® Store #
26746 was located at 30 N. White Horse Plammonton, NJ; and (3) Subway® Store # 25696

was located at 3 Evesham Road, Veas$, NJ. (Durso Cert. 1 8-10.)
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These Franchise Agreements were all maieel on April 29, 2005, when Patel signed a
fourth Franchise Agreement for the operatio &ubway® franchise at another location. (ld.
11.) The fourth Franchise Agreemenh@ the subject ahe instant matter.

The Franchise Agreements provide for theteaibon of disputes leeen the parties and
provide that any disputes amrning the arbitration clauseadhbe governed by the Federal
Arbitration Act, 9 U.S.C. 88 2 et seq. (SeefwCert. Ex D 11 10.a., 10.f., and 14.) Due to
Patel’s failure to operate Subway® Sto#e34475, # 26746, and # 25696Gaccordance with the
terms of the respective Franchise Agreementsi@®® Associates commenced two arbitration
proceedings before the American Dispute Reégm Center (hereinadt, the “ADRC”), one
with respect to the Franchise AgreementSabway® Store # 34475, and a second with respect
to the Franchise Agreements for Subway® Stores # 26746 and # 25696. (Durso Cert. 1 16.)

As a result of these arbitration proceedirmse arbitration award dated January 14, 2013,
was entered by the ADRC in favor of Doctor’'ssbciates and against Patel with respect to
Subway® Store # 34475 (hereinaftékrbitration Award # 34475”). (Id. § 17.) Defendant JAI
was not a party to this proceeding. (Id.) Awdtion Award # 34475 required Patel to disidentify
his Subway® restaurant, stop using Subway®dmarks, and refrain from engaging in any
sandwich business within three nsilef any Subway® restaurant for a period of one year. (Id.
19.) Patel was also required to pay i $250.00 per day until Patel complied with
Arbitration Award # 34475. _(I1d.) Finally, Aitration Award # 34475 required Patel to pay
arbitration fees totaling $1,229.31,wsll as the arbitrator’s ecopensation in the amount of
$2,500.00. (Id.) Arbitration Award # 34475 was served on Patel on January 16, 2013, by the

ADRC. (Id. T 24.) Patel failed to comply withis award and continued to use the Subway®



trade names and marks at Store # 34475 until April 24, 2013, when he vacated the premises and
the same was reentered by Plaintiff's leasing affiftated.)

A second arbitration award dated April 2913, was entered by the ADRC in favor of
Doctor’s Associates and against Patel wébpect to Subway® Stores # 26746 and # 25696
(hereinafter, “Arbitration Award # 26746/25696"). (fl18.) Again, JAl was not a party to this
proceeding. (Id.) Arbitration Award # 26746/2569ilarly required Patel to disidentify his
Subway® restaurants, stop using Subway®ednaarks, and refrain from engaging in any
sandwich business within three nsilef any Subway® restaurant for a period of one year. (Id.
20.) Patel was also required to pay Rti&i $250.00 per day until Patel complied with
Arbitration Award # 26746/25696. (Id.) Fiha Arbitration Award # 26746/25696 required
Patel to pay arbitration feéstaling $821.13, as well as the drafor's compensation in the
amount of $575.00._(Id.) Arbitration Awa#l26746/25696 was served on Patel on April 16,

2013, by the ADRC; however, Patel failed to compith this award and continued to use the
Subway® trade names and marks at Store # 26746 until September 1, 2013, when Patel vacated
the premises and the same was re-entered bytiflaileasing affiliate. (Id. § 25.) Patel also
continued to use the Subway® trade nanmesraarks at Store # 25696 until July 12, 2013, when
Patel was evicted from the premises purst@a Judgment for Possession entered June 13,

2013, by the Superior Court of New Jersey-SqleCivil Part, Landlod/Tenant Divisiorf. (Id.)

! Plaintiff calculates Patel’s liability in connection withis award as totaling $28,379.31, in addition to the

injunctive relief provided by the award. (Durso Cert. 26 & Ex. E.) This sum includes @26f8senting each

day Patel continued to use the Subway® marks at Subway® Store # 34475 (100 days * $250.00), plus arbitration
fees of $1,229.31, and the arbitrator’s fees of $2,150.00._(ld.; see also Durso Cert. Exs. A & D 11 8, 10 (Franchise
Agreement for Store # 34475).)

2 Plaintiff calculates Patel’s liability in connection withis award as totaling $59,646.13, in addition to the
injunctive relief provided by the award. (Id. 127 & EX This sum includes $38)0.00 repreanting each day
Patel continued to use the Subway® marks at Subway® Store # 26746 (142 days * $250.00), $22,750.00
representing each day Patel continued to use the Subway® marks at Subway® Store # 25696 5000)}*
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On March 18, 2013, Plaintiff filed a nineant Complaint seeking a default judgment
confirming Arbitration Award #4475 against Patel and JAI. d® No. 1.) On June 6, 2013,
Plaintiff filed an Amended Complaint. (Dodo. 4.) The Amended Complaint clarified that
Plaintiff was seeking confirmation of bothb#ration awards—Arbitration Award # 34475 and
Arbitration Award # 26746/25696—pursuant to 9 U.§Q@. The Amended Complaint contains
ten counts: Counts | and Il are claims foudgment confirming both arbitration awards and
Counts Il through X are substantive law causes tibaseeking relief identical to the relief
provided in the awards. See Rl#i’'s Br. at 7 (“Counts Four ttough Ten seek alternative relief
otherwise available against both Defendamder the Lanham Act 15 U.S.C. 81051, et seq., and
parallel State Common Law, as well as injuretielief under the Lanham Act parallel to that
awarded in the Arbitration Award.”).

On August 26, 2013, the Clerk entered defagtinst Patel and JAOn January 1,

2014, this Court entered a Notice of Call for Dissail pursuant to Rule 41.1(a). (Doc. No. 6.)
On January 24, 2014, the Court entered an Ordemigsing this case pursuant to Rule 41.1(a).
(Doc. No. 7.) On February 6, 2014, the Court tgdrPlaintiff's counsel’s request for an order
vacating the dismissal of this action, thus reimstgthis matter, and further ordered Plaintiff to
file its motion for default judgment by February 13, 2014. (Doc. No. 8.)

On February 13, 2014, Plaintiff filed and sedvDefendants with its motion for default
judgment. (Doc. No. 9.)

“Default judgments are generally inappropriteproceedings to confirm an arbitration

award.” Trs. of N.Y. City Dist. Council of @aenters Pension Fund v. Premium Sys., Inc., No.

12-1749, 2012 WL 3578849, at *2 (S.DWN Aug. 20, 2012) (internal aquations and citations

the arbitration fees of $821.13, and thiitaator’s fees of $575.00(Id.; see also Durso Cert. Exs. B & D 11 8, 10
(Franchise Agreement for Store # 26746) and C & D 1 8, 10 (Franchise Agreement for Store # 25696).)
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omitted). Instead, a petition to confirm should‘tseated as akin to a motion for summary
judgment based on the movant’s submissiond.”(ihternal quotationsnal citations omitted).
Accordingly, the Court will address only Coartand Il—the claims for confirmation of
Arbitration Award # 34475 and Arbitratiokward # 26746/25696—and not Counts 11l through
X, which seek a default judgment providing reliegdmtical to the relief souglm Counts | and II.

Under the Federal Arbitration Act, courts defieavily to arbitrators. Courts vacate
arbitration awards “where the arbitrators excedtied powers, or so iperfectly executed them
that a mutual, final, and definite award ugba subject matter submitted was not made.” 9
U.S.C. § 10(a)(4); see also 9 U.S.C. 88 10ja)8] (providing additional grounds for vacatur).
The Court finds that thisatdard has not been met. Accordingly, the Court@@NFIRM the
Arbitration Award # 34475 and Arbittian Award # 26746/25696 against Patel.

Plaintiff also maintains that the Couhtaild confirm both awards against JAI on alter-
ego grounds, even though JAIl was not a partyaathards or the Franchise Agreements. See
Plaintiff's Br. at 14.

Generally, “[a]n action to confirm an arlzdtron award cannot be used . . . to impose
liability against a nonparty to thebitration proceeding even whehe nonparty is alleged to be

an ‘alter ego’ of a party tthe arbitration.”_Doctor'#\ssocs. Inc. v. White, No. 12-7393, 2014

WL 345349, at *2 (D.N.J. Jan. 30, 2014) (quotidigt. Council 1707 v. Assoc. of Black Soc.

Workers Day Care, No. 09-5773, 2010 WL 1049617, at *2 (S.D.N.Y. Mar. 22, 2010)).

However, this rule does not apply when Defendants have not entered an appearance in a
litigation. 1d. Accordingly, the Court must ddeiwhether to “piercthe corporate veil” and
find that JAIl is Patel’s alterge, and will apply a summary judgmestandard in doing so. |d.

(citing Dist. Council2010 WL 1049617, at *2).



“To pierce the corporate veil or assert aétgo liability under New Jeey law, a plaintiff
must allege two prongs: (1) onerporation is organized agperated as to make it a mere
instrumentality of another corpation, and (2) the dominant corgtion is using the subservient
corporation to perpetrate fraud,daocomplish injustice, or to circumvent the law.” Id. (quoting

Pactiv Corp. v. Perk-Up, Inc., No. 08-5072, 2009 WL 2568105, at *5 (D.N.J. Aug. 18, 2009)).

Here, Plaintiff claims that Patel created JA fiee sole purpose of operating Patel's Subway®
Stores and/or administering Pasedluties to Plaintiff. Furthemost or all payments made by
Patel to Plaintiff, pursuant to all of the restive Franchise Agreements, were made by checks
or electronic fund transfers dravan an account in the name ofi J&hich holds and controls all
funds going in and out of Patel's former Sub®&ytores. Plaintiff Br. at 15-16 (citing Durso
Cert. 1 31 & Ex. K). As Patel has refused to appetris case, and thus it is likely that Patel is
“hoping to avoid having to pay a judgment by hglbehind [JAI],” the Court believes that an
alter ego finding is appropriate. See Whizt814 WL 345349, at *2 (holding similarly based on

a parallel fact patterrs).

3 In the alternative, the Court notes that it would mper to enforce Arbitration Award # 34475 and Arbitration
Award # 26746/25696 against JAlI based on paragraph 9.b of the respective Franchise Agreements, in which Patel
promised as follows:

You may assign your rights under this Agreement to operate the Restaurant (but not this Agreement) to a
corporation (or similar entity) provided: (1) the corporation is newly organized and its activities are
confined exclusively to operating the Restaurant; (2) you are, and remain at all times, the owner of the
controlling interest of the corporation; (3) the amation delivers to us a written assumption of your
obligations under this Agreement; (4) all shareholdétke corporation deliver to us a written guarantee

of the full and prompt payment and performance by the corporation of all its obligatisnsrider the
assignment; (5) you acknowledge to us in writing that you are not relieved of any personal liability; and (6)
you deliver a general release . . . signed by you, the corporation, and each shareholderpafrtt@nor

You will also remain personally liable under the Sublease.

(Durso Cert. 1 29 (citing Exs. A, B, and C at 1 9.b (emistedded)).) See also White, 2014 WL 345349, at *2 n.1
(also holding that it would be proper to enforce aaliibn awards against alter ego entity based on identical
paragraph in franchise agreement).



Accordingly, the Court wilCONFIRM Arbitration Award # 34475 and Arbitration

Award # 26746/25696 against JAI as well. &ppropriate Order giil issue today.

Dated:9/5/2014 sRobertB. Kugler
ROBERT B. KUGLER
UnitedState<District Judge




