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...... UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

ADOLFO CORDERO
Plaintif, . Civ. No. 13-2023 (RBK) (AMD)
V. . OPINION
FNU RICKNAUER

Defendants

ROBERT B. KUGLER, U.S.D.J.

l. INTRODUCTION

Plaintiff is a federal prisoner who is currenithgarcerated at Giles W. Dalby
Correctional Fatity in Post, Texas. Rintiff was previously incarcerated at F.C.I. Fort Dix, in
Fort Dix, New Jersey. He is proceedprg sewith a civil rights complaint filed pursuant to
Bivens v. Six Unknown Agents of Fed. Bureau of Nar¢at® U.S. 388 (1971).Presently
pending befre the Court ardefendants Robert Whritenotufrand the Special Investigation
Sectionof F.C.I. Fort Dix(“SIS”), motion to dismissor in the alternativefor summary
judgment. For the following reasons, the motion will be granted in part and denied in part.

. LEGAL STANDARD ON MOTION TO DISMISS PURSUANT TO RULE
12(b)(6) AND MOTION FOR SUMMAR JUDGMENT

Federal Rule of Civil Procedure 12(b)(6) permits a court toidsan actiorfor failure
to state a claim upon which relief may be granted. In evaluating a motion iesgjiSoourts

accept all factual allegations as true, construe the complaint in the light moabfavo the

! Bivensis the federal counterpart to 42 U.S.C. § 1988e Walker v. ZenB23 F. App’x 144,
145 n.1 (3d Cir. 2009) (per curiam) (citibgervary v. Yound366 F.3d 238, 246 (3d Cir.
2004)).

2 The complaint improperly names this defendant as FNU Ricknauer. The Court whieuse t
correct spelling of thidefendant’s name in this Opinion.
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plaintiff, and determine whether, under any reasonable reading of the compkapigintiff
may be entitled to relief.”Fowler v. UPMC Shadysid&78 F.3d 203, 210 (3d Cir. 2009)
(quotingPhillips v. Cnty. of Allegheny15 F.3d 224, 233 (3d Cir. 2008)). In other words, a
complaint survives a motial dismiss if it contains sufficient factual matter, accepted as true, to
“state a claim to relief that is plausible on its facAshcroft v. Igbgl556 U.S. 662, 678 (2009);
see also Bell Atl. Corp. v. Twomp850 U.S. 544, 570 (2007).

In making ths determination at the motion to dismiss stage, a court must take three steps.
See Santiago v. Warminster Twg29 F.3d 121, 130 (3d Cir. 2010). “First, the court must
‘tak[e] note of the elements a plaintiff must plead to state a claild. {quotinglgbal, 129 S.
Ct. at 1947). “Second, the court should identify allegations that, ‘because they are tioamore
conclusions, are not entitled to the assumption of trutla.”{citing Igbal, 129 S. Ct. at 1950).
“Finally, ‘where there are welpleadedractual allegations, a court should assume their veracity
and then determine whether they plausibly give rise to an entitlement féi"relee (quoting
Igbal, 129 S. Ct. at 1950).

Federal Rule of Civil Procedure 56(a) provides that summary judgment shouldtezigra
“if the movant shows that there is no genuine dispute as to any material fact and theisnova
entitled to judgment as a matter of lawsED. R. Civ. P.56(a);see also Anderson v. Liberty
Lobby, Inc, 477 U.S. 242, 248 (198&reschollek v. S. Stevedoring €823 F.3d 202, 204 (3d
Cir. 2000). In deciding a motion for summary judgment, a court must construe akhfalct
inferences in the light most favorable to the nonmoving p&@ge Boyle v. Cnty. of Allegheny
Pa. 139 F.3d 386, 393 (3d Cir. 1998). The moving party bears the burden of establishing that no
genuine issue of material fact remairgee Celotex Corp. v. Catref77 U.S. 317, 322-23

(1986). “[WI]ith respect to an issue on which the nonmoving party bears the burden of proof . ..



the burden on the moving party may be discharged by ‘showing’ — that is, pointing out to the
district court— that there is an absence of evidence to support the nonmoving party’sidase.”
at 325.

If the moving party meets its #shold burden, the opposing party must present actual
evidence that creates a genuine issue as to a material fact foba@inderson477 U.S. at
248;see alsdED. R.Civ. P.56(c) (setting forth types of evidence on which nonmoving party
must relyto support its assertion that genuine issues of material fact existnstjported
allegations . . . and @eings are insufficient to repgimmary judgment.’Schoch v. First Fid.
Bancorporation 912 F.2d 654, 657 (3d Cir. 1998ge also Scheidem#mt. Slippery Rock
Univ. State Sys. of Higher Edud.70 F.3d 535, 538 (3d Cir. 2006) (“To prevail on a motion for
summary judgment, the nonmoving party needs to show specific facts such thanhabieagiry
could find in that party’s favor, thereby establishing a genuine issue obfaad&t.”)

[11. BACKGROUND

Plaintiff wasincarcerated at F.C.I. Fort Dix in September 2010 when the circumstances
giving rise to this complaint occurred. At that time, inmatielslexican heritagevho were
gang “shot callers” or “Paisisvere assigneditplaintiff's prison unit These “Paisas” began to
dominate the microwaves and televisions on the unit and threatened plaintiff and othes inma
of Cuban heritage. Plaintiff and another inmate warned Unit Manager Whritenoutlaoout
threats to bodily harm they were receiving from the “Paisas” on September 1, 20iGendir
told plaintiff that he would bring the matter to the attention of the SIS. On Septéh 610,
plaintiff gave Whritenour a note containing a b§thames of the inmates who were threatening

him. On September 28, 2010, plaintiff and another inmate again complained to Whritenour



about the threats they were receiving. Whritenour again stated to plaintiff andehenotate
that he would take theatter to the SIS.
On September 30, 2010, plaintiff was attacked by the “P&iJdee attack included
being struckwith make shift improvised weapons as well as being pushed down a flight of stairs.
A unit officer eventually stopped the attack and plffiwas transferred to thieospital. Plaintiff
was diagnosed with CI multiple fractures and placed in a cervical spinezstgpiialo brace for
three months. Doctors have told plaintiff that he will probably continue to experreterate
to severehoracic spine pain for the rest of his life and possibly arthritis of the thopanE as a
result of the injuries he suffered.
The prison receivedgintiff’'s administratve remedy request on January 17, 2012. In
that administrative remedyqeest, faintiff indicated that he toldis Unit Manager that the
“Paisas” were taking over the unit in the prison. Plaintiff continoelis request by statirtge
following:
But rather than actively pursuing a remedy to remove that
complained of threat to the peace and security of Unit 5751. [sic]
Instead that Unit Manager merely paid lip service to the matter and
let it take its destructive course. Unfortunately, that deswe
course nearly took Cordero’s life. Itis an old pattern for prison
officials to solicit information from inmates in order to become
aware of volatile situations and diffuse them before they get out of
hand. Most of the time these early warnings save the lives of both
staff and innocent inmates, with respect to noninvolvement in the
matter. As a direct result of the Fort Dix institution Unit Manager
not protecting Cordero in no way after being warned by him on
more than three times Cordero theralegrly lost his life.

(Dkt. No. 16-1 at p. 4.) Plaintiff requested to be released from prison and for the Bureau of

Prisons (“BOP”) to compensate him $5,000,000 for the injuries he suffered. Plirtiftiest

for administrative remedy was deniedaiRtiff made similar allegations in appealing this denial



to the Regional Administrative Office and the Central Office. Both appesaks adeniecn April
10, 2012 and September 11, 2012, respectively.

On March 20, 2013, plaintiff filed his complaint in this CotirfThe complaint requested
$5 million in monetary damages due to defendants’ failure to protect plaintiff. durétGen
screened the complaint and permitted plaintiff's claims to proceed againsendlri and SIS.
Whritenour and SIS thefiled their motion to dismiss or in the alternative for summary
judgment.

V. DISCUSSION

Defendantsmotion to dismiss/summary judgmeatsesthree points. First, defendants
argue they are entitled to summary judgment because plaiasifiiot exhausted his
administrative remedies. Second, defendasdsrathat the complaint should be dismissed as it
is time-barred as it was filed after the applicable statute of limitations expitigally,
defendants argue under the motion to dismiss standard that SIS should be disnaissed as
defendant because it is not a “person” amenable to suit Bnders Before analyzing the
merits of this motion, the Court musidress some procedural mattéis are also pending

before the Court.

3 Pursuant to the prisoner “mailbox rule,” a prisoner plaintiff's court filing esvk= filed on the
datehe delivered it to prison officials for mailingsee Houston v. Lack87 266, 270-71 (1988).
When a court is unable to determine the exact date that a prisoner handed his fipngdo a
official for mailing, it will look to the date the documentsigined by the prisoner plaintifSee
Maples v. WarrenNo. 12-0993, 2012 WL 1344828, at *1 n.2 (D.N.J. Apr. 16, 2012) (“Often
times, when the court is unable to determine the exact date that a petitioner hanedididm to
prison officials for mailng, it will look to the signed and dated certification of the petition.”) In
this case, the complaint is dated March 20, 2013.

4 The Court did not permit plaintiff's claims to proceed against the BOP as a prisap@ot
bring aBivensclaim against the BOPSee Corr. Servs. Corp. v. Malesk34 U.S. 61, 72
(2001).



A. Procedural Motions

Defendants filed their motion for summary judgment on December 23, 2BEntiff
then submitted a handlitten twopage response to the motion which the Court received on
January 21, 2014.SeeDkt. No. 12.) On January 27, 2014, the Court received plaintiff's request
for an exénsion of time to file a response to defendants’ motiGeedkt. No. 13.) In that
motion, plaintiff indicated that due to his placement in the Special Housing Unit and the
continued pain he was suffering from his injuries, he would need additional time to file a
response in opposition to defendants’ motion. Thereatfter, plaintiff filed what apgdear t
identical responses in opposition to defendants’ motion, which the Court received on January 27,
2014 and February 18, 2014, respectiveyeeDkt. Nos. 14 & 15.) On April 11, 2014, the
Court received plaintiff's motio to withdraw his twgage handritten January 21, 2014
response as he indicated that he had not had adequate tadtesprison’s paraal specialist
before filing that short initial responseSgeDkt. No. 19.) He indicated that he sought to
withdraw that response and have the Court consider his January 27, 2014 (Dkt. No. 14.) as his
response in opposition to the motion.

Good cause appearing, the Court will gnalaintiff's motion for an extension of time to
file an answer and his January 27, 2014 response will be considered timely. Furthéenore, t
Court will grant plaintiff’'s motion to withdraw his Janudt¥, 2014 letter as his formal response
in opposition to defendants’ motion to dismiss/summary judgment and consider hiy Zahuar
2014 response as his actual response in opposition to defendant’s motion. The Court notes that
defendants filed their replyrief in support of this motion after plaintiff had filed his January 27,
2014 response in opposition. That reply brief addressed the issues raised not onlyfirsplainti

January 21, 2014 response, but also in his January 27, 2014 response.



Plaintiff has also filed a motion for sanctiows,in the alternativeto have the Court
strike defendants’ reply in support of their motion to dismiss/summary judgnmetitis motion,
plaintiff alleges that defendants have misled the Court in their reply brief. According tdfplainti
the defendants mislead the Court when they attatchébekir original motioran affidavit from
Tara Moran, a legal assistant with the B@tt stated that plaintiff had never filed an
administrative remedy, and yet in treply, cefendantsttached another affidavit from Moran
that included an administrative remedy request and accompanying appealsitiift d
filed.

Plaintiff's motion for sanctions and/or motion to strike the reply will be denied. As
defendants note in their response to the motion for sanctions, plaagifonflated the concept
of filing an administrative remedy with filing an administrative remedy that raisesiicspec
claim pled in a court complaint. Indeed, Moran statetenoriginal affidavit that “Plaintiff has
never filed an administrative remedy regarding the defendant’s failuretexphim from the
assault the [sic] occurred at FCI Fort Dix.” (Dkt. No. 12-2 at p. 2.) As discudsadit is
defendantsposition that plaintiff ssequest for administrative remedy and accompanying appeals
(which defendnts attach to their reply) dmt allege a failure to protect claim from a legal
standpoint. Thus, the original motion to dismiss/summary judgmerthaneply are not
inconsistent witlkeat other. Accordingly, plaintiff's motion for sanctions and motion to strike
will be denied.

B. Defendants Motion to Dismiss/Motion for Summary Judgment

Defendants argue that their motion should be granted because plaintiff failéctstex

his administrative remedies afod his complaint is untimely. Additional\51S argues that



should be dismissed as a defendant in this action because it is not a “person” caijectns
action. Each of these arguments is considered in turn.

I. Exhaustion

Defendants first argue that they are entitled to summary judgment becansg pés
failed to exhaust his administrative remedies on his failure to protect claim. i$be Pr
Litigation Reform Act (“PLRA”) states: “[n]o action shall be brought wiéspect to prison
conditions under the section 1983 of this title, or any other Federal law, by a prisdimedon
any jail, prison, or other correctional facility until such administrative ressexk are available
are exhausted.” 42 U.S.C. § 1997e(a). Exhaustion is a mandatory prerequisite befatéfa plai
files a civil rights action regarding prison conditior®e Woodford v . Ng648 U.S. 81, 85
(2006) (citingBooth v. Churner532 U.S. 731, 739 (2001)). “The PLRA’s exhaustion
requirement gplies to all inmate suits about prison life, whether they involve general
circumstances or particular episodgs Porter v. Nussle534 U.S. 516, 532 (2002) (citation
omitted). A prisoner must exhaust administrative remedies even when theawdket,such as
monetary damages, cannot be granted by the administrative pr&essgVoodfordb48 U.Sat
85 (citingBooth 532 U.S. at 734).

To determine whether a prisoner has exhausted his administrative remedixsyrthe
looks to the administration’s) this case the BOP’s, applicable grievance procedure and rules.
See Jones v. Bock49 U.S. 199, 218 (2007) (stating that the procedural rules for exhausting
administrative remedies are defined by the prison grievance procéssnitsthat “[clompliace
with the prison grievance procedures . . . is all that is required by the PLRA to ‘groperl
exhaust”). The BOP’s Administrative Remedy Program is a fheitprocess that allows “an

inmate to seek formal review of an issue relating to any aspei&/loéhown confinement.” 28



C.F.R. 8§ 542.10. The inmate first must attempt to informally resolve his issue with the
institutional staff. See id8§ 542.13(a). If informal resolution fails or is waived, the inmate then
may submit a formal Administratiiemedy Request on the appropriateBiérm within
twentycalendar days following the date for which the basis for the request occBeedd§
542.14(a). If the inmate is unsatisfied with the warden’s response to his AdativesRenedy
Request, henay submit angpeal on the BP-10 form to the appropriate Regional Director within
twenty calendar days of the date the warden signed the resf@esel 8 542.15(a). An inmate
who is not satisfied with the Regional Director’s response may appeal to thelGamensel on
the appropriate BP-11 form within thirty calendar days of the date therReddirector signed
the responseSee id.An inmate’s appeal to the General Counsel is the final administrative
appeal.See id.

“[W]hether a prisoner properly exhausted a claim is made by evaluating coceplih
the prison’s specific grievance procedureS&e Drippe v. Tobelinsk04 F.3d 778, 781 (3d
Cir. 2010). The Supreme Court has stated that, “[t]he level of detail necessanevaace
system to comply with the grievance procedures will vary from system to systiectaan to
claim, but it is the prison’s requiremenasid not the PLRA, that define the boundaries of proper
exhaustion.”Jones 549 U.S. at 218.

The BOP’s Administrative Remedy Procedure, 28 C.F.R. 8 542.46gand its
Program Statement 1330.Eailable athttp://www.bop.gov/policy/progstate/1330_18fglast
visited Sept. 12, 2014), do not provide meaningful guidance as levéileof specificity required
in an administrative remedy requestept to note that “[tlhe inmate shall place a single
complaint or a reasonable number of closely relate@s$ssn the [administrative remedy] form.”

28 C.F.R. § 542.14(c)(2). The Third Circuit has not addressed the issue of the levelfioftgpeci



required, however, it has noted that “[t]he primary purpose of a grievance is forisient
officials to a prokem.” Williams v. Beard482 F.3d 637, 640 (3d Cir. 2007)his language has
led this and at least one other Court in this District to adopt the standard adoptect mhszm
Circuit Courts “that a grievance suffices if it alerts the prison to theenafithe wrong for
which redress is sought3ee Olivares v. United Staté$o. 07-3476, 2010 WL 5251429, at *4
(D.N.J. Dec. 16, 2010) (citin@riffin v. Arpaiq 557 F.3d 1117 (9th Cir. 2009) (quotiStrong v.
David, 297 F.3d 646, 650 (7th Cir. 2002)3ge also Perez v. Turnédo. 11-6833, 2013 WL
3216147, at *7 (D.N.J. June 25, 2018gstor v. Dir. Ne. Region Bureau of Prisph®. 11-
4683, 2012 WL 6691791, at *8 (D.N.J. Dec. 20, 2012). The Court sees no reason to reject this
methodology and defend@rcite to ndoinding precedent that thegquires aheightened
specificitystandard Accordingly, the Court will analyze whether plaintiff's administrative
remedy request provided the BOP with sufficient notice of the nature of the f@rombich
plaintff now seeks relief in thiBivenscomplaint.

As detailed irsupraPart Ill, plaintiff's administrative @medy request explaindoiat
plaintiff complained othreats the unit was facing from theaisas. Furthermore, he stated that
despite his statements and requests to the Unit Manager three times with respdtiréats
that the “Paisas” poseglaintiff almost lost his life and lost his good healt®e¢Dkt. No. 16-1
at p. 4.). Plaintiff's appeals to the Regional Directot the Central Office also indicated that
plaintiff told his Unit Manager about the threats posed by the “Paisas,” but natasndone and
he was ultimately attacked by them. Based on these allegations, th&\B@& have been on
notice that plaintiff was asserting a failure to protect clafracord Perez2013 WL 3216147, at
*7 (finding that while plaintiff did not mention Eighth AmendmenBivensin his

administrative remedy request, plaintiff's description of his ailments, segttement abouteh

10



quality and effectiveness of the care he was receiving and questioning thdadé&den
professional qualifications was enough to put the BOP on notice of the nature of thehatong
formed plaintiff's medical treatment claimYlestor 2012 WL 6691791, at *8 (finding that
plaintiff's statement that due to his rape and assault his Eight Amendment rigatgiolated
(subjection to cruel and unusual punishment) could be reasonably construed as staitimg a cl
that the officials were deliberately indifferdmy failing to protect plaintiff such that the BOP
should have been on notice of the problem the BOP had in keeping plaintiff protected from
violent attacks by other prisoners).

Defendants’ citation t@hrower v. United State$28 F. App’x 108 (3d Cir. 2013pér
curiam)in their briefdoes not changihis outcomeas that case is disgjuishable. ImThrower,
the plaintiff was pursuing Bivensclaim that that officers at a federal prison failed to protect him
by placing him in a cell with a dangerous inmaSee idat 110. Ultimately, the Third Circuit
determined that the District Court had properly dismissed this claim for failuxéaoist
because the “record reflect[ed] that none of Thrower’s administrativeagaes [had] alleged
that staff failedo protect him by placing him with a dangerous cellmatd.” Unlike Thrower,
plaintiff in this case detailed in his administrative remedy request that he let his &vagst
know of the threat posed by the “Paisas,” yet nothing was done about it. Furthelaiotef
indicated that he was ultimately assaulted by the “Paisas.”

Defendants also argue that plaintiff failed to exhaust his administrativedies because
his administrative remedy request was untimely. Defendants note thasdlé aurred on
September 30 2010, yet plaintiff did not file his administrative remedy requiddifteen
months later, well beyond the twenty days set forth in 28 C.F.R. § 542.14(a). However, neither

plaintiff's administrative remedy request, nor his appeals to the Regiorai@iand the

11



Central Office were denied as untimely. Accordingly, the exhaustion reqntehthe PLRA
was satisfied as plaintiff’s administrative remedy request was decided onritee ®ee Spada

v. Martinez No. 13-4205, 2014 WL 4056924, at *3 (3d Cir. Aug. 18, 2014) (“[T]he exhaustion
requirement of the PLRA is satisfied by an untimely filing of a grievance ifitéepted and
decided on the merits by the appropriate prison authority.”) (quétithg. Curcione 657 F.3d
116, 225 (2d Cir. 2011)) (citinGamp v. Brenngr219 F.3d 279, 281 (3d Cir. 2000)). Therefore,
for these reasons, ti@ourt finds that plaintiff exhausted his administrative remedies.

il. Statute of Limitations

Defendants next argue that the complaint should be dismissed as it was fil&ukafter
applicable statute of limitations expired. Plaintiff asserts that his complaint is tinteky as
statute of limitations should be equitably tolled during the timetthavas exhausting his
administrative remedies.

The statute of limitations for Bivensclaim is taken from the forum state’s personal
injury statute.SeeHughes v. KnieblheB41 F. App’x 749, 752 (3d Cir. 2009) (per curiam)
(citing Kost v. Kozakiewi¢Zl F.3d 176, 190 (3d Cir. 1993apier v. Thirty or More
Unidentified Fed. Agents, Employees or Offic8&5 F.2d 1080, 1087 n.3 (3d Cir. 1988)). New
Jersey’s statute of limitations for personal injury actions is two yésraN.J. STAT. ANN. §
2A:14-2. “While state law provides the applicable statute of limitations, federal law controls
when aBivensclaim accrues.”Peguero v. Meye520 F. App’x 58, 60 (3d Cir. 2013) (citing
Wallace v. Katp549 U.S. 384, 388 (2007). Under federal laBj\@nsclaims accrues when the
plaintiff knows of or has reason to know of the injuBee Hughes341 F. App’x at 752 (citing

Sameric Corp. v. City of Philal42 F.3d 582, 599 (3d Cir. 1998)).
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In this caseplaintiff knew or had reason to know of his injury on September 30, 2010,
when he was attacked by the “Paisas.” Howevedidh@ot file his complaint untiMarch 20,
2013 or more than two years after his failure to protect claim accrued.

Plaintiff claims that his complaint should be considered tiraslthe tweyear statute of
limitations should be equitably tolletliring the time he was exhausting atmninistrative
remedies. As previously noted, the prison received his administrative remedst @mgdanuary
17, 2012, or 474 days after September 30, 2010, the day of the attack on plaintiff by the “Paisas.”
The Central Office denied halministrative remedy appeal on September 11, 2012. Plaintiff
then filed his complaint on March 20, 2013, or 190 days thereafter. Thus, if the period from
Januay 17, 2012 until September 11, 2012 is equitably tolled, plaintiff's complaint will be
considered timely as less than two years would have run (474 days + 190 days = 664 days)

Defendants admit in their reply brigfat “[b]Jecause exhaustion of adminggive
remedies is mandatory under the PLRA, the statute of limitations may be tolled widereep
exhausts.” Indeed, while it does not appear that the Third Circuit has held in a ptiatede
opinion that the statute of limitations is tolled whilplaintiff prisoner exhausts his
administrative remediasnder the PLRA, it has noted that “several courts of appeals have held
that, because exhaustion of prison administrative remedies is mandatory undisotine P
Litigation Reform Act (“PLRA”), the statte of limitations applicable to 8 1983 actions should
be tolled while a prisoner exhaust$tessley v. C.O.l. Hubeb62 F. App’x 67, 70 (3d Cir.
2014) (per curiam) (citinGonzalez v. Hasty51 F.3d 318, 323-24 (2d Cir. 201Bypwn v.
Valoff, 422 F.3d 926, 942-43 (9th Cir. 2008)jfford v. Gibbs 298 F.3d 328, 332 (5th Cir.
2002);Johnson v. River®72 F.3d 519, 522 (7th Cir. 200Byown v. Morgan209 F.3d 595,

596 (6th Cir. 2000)). While the Third Circuit may not have held that the period a prisoner takes
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to exhaust his administrative remedies tolls the statute of limitations, otherewsdential
Third Circuit decisions appear to indicate that tolling is appropriaésF-lowersv. Phelps514
F. App’x 100, 101 n.1 (3d Cir. 2013) (per curiaffiVe also agree that because exhaustion of
prison administrative remedies is mandatory under the . . . PLRA, the stdiatgations
applicable to § 1983 actions may be tolled while a prisoner exhausts.”) (citatidtesdpmi
Paluch v. Sec. Pa. DepQorr., 442 F. App’x 690, 694 (3d Cir. 2011) (per cuanjig(same)
(citations omitted). This Court has also similarbted that a prisoner plaintiff's statute of
limitations on hiBivenscomplaint is most likely tolled while he exhausts his administrative
remedies.See Raines v. LappiNo. 11-5681, 2013 WL 3283930, at *6 (D.N.J. June 26, 2013)
(“Plaintiff is probably correct that the limitations period oBigensclaim should be tolled while
a prisoner engages in the administrative remedy processirip@@takuur v. Costel|@®30 F.
App’x 199, 201 (3d Cir. 2007qper curiam)).

In light of the guidance from the Third Circuit in its non-precedential opinions, and in
light of the fact that a prisoner plaintiff needs to exhaust his administrativeliesrefore
bringing suit, the Court finds that equitable tolling applies while plaintiff exhdunsse
administrativeremedies from January 12012 until September 11, 2012. Therefore, plaintiff’s
complaint will be deemed to have been filed within the apipliécavoyear statute of limitations
as the period between January 17, 2012 and September 11, 2012 will not count towards the two-
year limitations period.

Perhaps recognizing the applicability of equitable tolling to this casmdiaiits
neverthelessrgue that plaintiff's complaint is not timely because he did not file any
administrative remedies that Unit Manager Whritenour failed to protect Tilmis is in effect a

re-argument of defendants’ failure to exhaust argument. As staseghiaPart 1V.Bi, however,
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plaintiff exhausted his administrative remedies with respect to his failure totpiatec.
Therefore, he is entitled to equitable tolling during the period of his administrathedy
request and appeals. As plaintiff is entitled to equitable tallurghg this period, thereby
making his complaint timely, the Court need not consider plaintiff's alternatijereent that his
complaint is timely under a continuing injury theory.

ii. SIS as a defendant

Finally, defendant SIS argues that it should be dised as a defendant because it is not
a “person” amenable to suit und&rens In order to state a claim und@ivens a plaintiff must
allege: (1) a deprivation of a right secured by the Constitution or laws ohitexll$tates; and
(2) that the deprivation of the right was caused by a person acting under colag tHvet&8ee
Couden v. Duffy446 F.3d 483, 491 (3d Cir. 2006) (stating that under Section 1983 “an
individual may bring suit for damages against any person who, acting under colde tdwta
deprives another individual of any rights, privileges or immunities secured byttesl ($tates
Constitution or federal law,” and thBtvensheld that a parallel right exists against federal
officials). “A Bivensclaim can be maintained only agsi individual federal officers, not
against a federal entity.Albert v. Yost431 F. App’x 76, 81 (3d Cir. 2011) (per curiam) (citing
Fed. Deposit Ins. Corp. v. Meyél0 U.S. 471, 484-86 (1994)). In this case, plaintiff is
attempting to bring his dlas against SIS as a federal entity, as opposed to those individuals
within the SIS. This is an improper attempt to brirgj\aensclaim against this federal entity.

Nevertheless, plaintiff argues that the determination of whether plaatifmake a case
against SIS should not be made at this time as plaintiff needs discovery so that hentailypote
amend his complaint. While discovery could potentially lead plaintiff to individuisthénaSIS

who could be liable, this does not change the result that the SIS, as an entity as a@pposed t
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individual person, is not a proper defendant in this action as it is not a “person” for purposes of
bringing aBivensclaim.®> Accordingly,the SIS will be dismissed as a defendant from this action
with prejudice due to plaintiff's failure to state a claim upon which relief mayéeted.
V. CONCLUSION

For the foregoing reasons, plaintiff's motion for an extension of time to filanzaer
and his motion to withdraw his January 21, 2014 filing are grarR&dntiff's motion for
sanctions or in the alternative to strike defendants’ reply to their motionrfonary judgment
is denied. Defendants’ motion for summary judgment or alternatively, to disonifailure to
state a claim upon which relief may bmgted is granted in pa Faintiff’'s claims against SIS

shall be dismissed with prejudice. An appropriate order will be entered.

DATED: September 16, 2014

s/Robert B. Kugler
ROBERT B. KUGLER
Lhited States District Judge

5 To the extent that plaintiff may be seeking to raise claims against unnamed individua

defendants within the SIS, the proper procedaite use fictitious names in a proposed amended
complaint and then amend his complaint once those individual names are discovered, as opposed
to naming dederal entity itself in the first instance.
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