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INTHE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY
CAMDEN VICINAGE

DEBBIE FLO, INC, . Civil No. 13-2650(RBK/JS
Plaintiff, . OPINION
V.
KEVIN SHUMAN,

Defendant

KUGLER, United States District Judge:

This mattercomes before the Court on the motiorbebbie Flo, Inc(“Plaintiff”) to
terminate maintenance and cure, or in the alternative to suspend maintenaraglvantes are
recouped. For the reasons expressed herein, Plaintiff's motion VBRRB&NTED IN PART,
DENIED IN PART.

l. BACKGROUND

This action arises from anjury sustaied by Kevin Shuman, a commercial fisherman, in
October, 2011, while working in the employment of Plaintiff, a commercial figdmibeyprise
On October 7, 2011, while working aboard Ef§ Miss Laura Louise, Shuman complained of
stomach pain and a discharge from his navel. He departed the vessel on his own thgfollowi
day, and was diagnosed with a hernia on October 9, 2011. Several days later, Shuman sought
medical treatment for a shoulder injury that he claimed to have sustained whileghairkea

for Plaintiff. Although Plaintiff contends that Shuman’s shoulder injury was not sustained at sea,
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Plaintiff's insurer began paying maintenance and cure. In addition to memct=in the amount
of $25 per day, the insurer also paid Shuman $50 per dayadvance.

Shumareventuallyrequired two surgical procedures for his shoulder condition, and was
also diagnosed with lymphedema, which is a condition involving swelling of the tissue in the
chest. Treatment for both of these conditions as well as the naregpaid for by Plaintiff's
insurer. Plaintiff’'s insurance coverage has evidently now been exhausted, antl Réaint
moved for a declaratory judgment that no further cure is owed for any treatntieat of
lymphedema. Plaintifflao seeks permsson to apply th@advancepayments to Shuman as a
credit againsits future maintenance obligations.

. DISCUSSION

Seamen are entitldd receive maintenance and cdirem the vessel owner when they are

injured while in the course of their dutiassea O’Donnell v. Great Lakes Dredge & Dock Co.,

318 U.S. 36, 41-42 (1943Maintenance is “the living allowance for a seaman while he is ashore
recovering from injury or illness,” while cure “is payment of medical expengcurred” in

treating the injury or ihess. _Deisler v. McCormack Aggregates, Co., 54 F.3d 1074, 1079 (3d

Cir. 1995). Maintenance and cure obligations are not statutory, but matreebeen recognized
by maritime law “[fl[rom its dawn,” dating at least back to the twelfth cent@¥ponnell, 318

U.S.at 41 seealsoRitchie v. Grimm 724 F. Supp. 59, 61 (E.D.N.Y. 1989) (tracing these

obligations back to theaws of Oleronan ancient code of maritime law). Maintenance and cure

obligations are owed without regardfémlt on the part of the shipowner the seamanBarnes

v. Andover Co., L.P., 900 F.2d 630, 633 (3d Cir. 1990).
Maintenance and cure payments are owed until the seaman is cured or reachestmaximu

cure, also called maximumedical improvement (“MMI”).Deisler, 54 F.3d at 1079MMI is



the point at whiclthe seaman is eitheured, orat whichno further improvement in the

seaman’s medical condition is reasonably expected. O’Connell v. Interocean Mgmi.90

F.3d 82, 84 (3d Cir. 1996). The questairwhether an injured seaman has reached MMl is a

“medical rather than legal question.” Halcomb v. Kimberly Clark Tissue Co., Civ. NDO®®-

2000 WL 1802071, at *1 (S.D. Ala. May 31, 2000) (citBeese v. AWI, Inc.823 F.2d 100,

104 (8h Cir. 1987)). Re-trial motions relating to maintenance and cure “should be treated as

something similar to a motion feummary judgment.”_McNeil v. Jantran, Inc., 258 F. Supp. 2d

926, 930 (W.D. Ark. 2003). Furthern@edical determination that “terminates the right to

maintenance and cure . . . should be unequivocal.” Tullos v. Res. Drilling, Inc., 750 F.2d 380,
388 (5th Cir. 1985).

Like summary judgment, the Court can thus grant such a motion ghgmfoving party
“shows that there is no genuine dispute as to any material fact and that the movaihdsten
judgment as a matter of law.” Fed. R. Civ. P. 56(a). An issue is “material” tosinatelif it
could alter the outcome, and a dispute of a material fact mifige” if “a reasonable jury could

return a verdict for the nonmoving party&nderson v. Liberty Lobby, Inc477 U.S. 242, 248

(1986);_Matsushida Elec. Indus. Co., Ltd. v. Zenith Radio Cdifb U.S. 574, 587 (1986)

(“Where the record taken as a whotauld not lead a rational trier of fact to find for the

nonmoving party, there is no ‘genuine issue for trial.””) (quoting First Nat'l| Baiabna v.

Cities Serv. Co., 391 U.S. 253, 289 (1968)). In deciding whether there is any genuine issue for

trial, the court is not to weigh evidence or decide issues of fact. Anderson, 477 U.S. at 248.
Because fact and credibility determinations are for the jury, the non-moviyts@aiidence is
to be believed and ambiguities construed in its fal@rat 255; Matsushida, 475 U.S. at 587.

A. Lymphedema



Plaintiff first seeks a declaratory judgméinat it is not responsible for any further cure
related to Shuman’s lymphedema, which is a disorder of the lymphatic systettehaed by
fluid retention and swellingSeePl. Mot. at 7. Shumantseatmenftor this condition evidently
consists of regular visits to a specialist, and the purchase of compressi@mtgammich must
be regularly renewed. Plaintiff argues first that lymphedema is ineyratdl thus Shuman has
already reached MMI with respect to this conditiétaintiff also argues that the lymphedema is
not related to any injury sustained at saeid. at 7-8.

Plaintiff seeks tsupport its argument that the lymphedema is unrelated to any injury
sustained at sea by referencing an affidavit by Shumarmsaitorney, who indicated that “[a]t
this point, in February, 2013, there was no viable evidence in the medical records obtained by
[Shuman’s attorneys] to demonstrate that the lymphedema condition was in arguseg by
the surgical repair to the rotatcuff performed in December 2011 . . .Aff. of Stanley Gruber,

1 10 (ECF Doc. No. 12, Ex. 3)It would be improper for the Court to consider this affidavit, as
it is not based upon personal knowled@eeFed. R. Civ. P. 56(c)(4) (affidavits suppng
summary judgment motions must be based upon personal knowlédg#d)er as Shuman

points out, one of his treating physicians indicated in a report that the lymphedema wa
“secondary tanost likelyright rotator cuff surgery.” Def. Opp’n Ex. 14ee alsoDef. Sur-

Reply, Ex. 3(orthopedic notes indicating that right chest wall swelling may be relatable to

Shuman’s shoulder surgery). The issue of whether the lymphedema resulted from’Shuma

I This affidavitwas submitted in the context of explaining why Shuman’s previous atf@teley Gruber, moved
to withdrawas counsel. Evidently, Shuman believed that his lymphedema refsaltetis shoulder surgeries and
wanted to pursue medical malpractice acticagainst the doctors who operated on his shoulder. Aff. of Stanley
Gruber {1 1612. Mr. Gruber did not wish to file a medical malpractice claim on Shurbahalf, and this
disagreement resulted in what Mr. Gruber characterizédepsirable damage thé attornexclient relationshipld.

1 17. The fact that the affidavit related to the merits of a potential medical malgraction suggests that Mr.
Gruber’s opinion is far from dispositive as to whether an actioméantenance and cure is vialide the
lymphedema.



shoulderinjury that he claims he sustained at sstusa classic question of fact. There is
certainly no “unequivocal” medical evidence that the lymphedema is unrelatezigbdulder
injury allegedly sustained at sea. Tullos, 750 F.2d at 388. Courts should eesbigeities and

doubts “in favor the s@aan.” Vaughan v. Atkinson, 369 U.S. 527, 532 (1962). The causal

relationship of the lymphedema to Shuman’s shoulder injury certainly rideslév¢l of an
ambiguity or doubt.
Plaintiff also argues that MMI has been reachét respect tichuman’dymphedema

It is the vessel owner’s burden to prove that MMI, or maximum cure, has been attathed by

injured seaman. Smith v. Delaware Bay Launch Serv., Inc., 972 F. Supp. 836, 848 (D. Del.
1997). Plaintiff has submitted a reference to an internétlarin support of its argument that
lymphedema is incurable, and thus MMI has already been reaBee#l. Mot. at 7. The Court
cannot accept this article as the basis for ruling as a matter of laBhiinaiarnas reached MMI.

See, e.g.Griego v. Baon Leasing, In¢.Civ. No. 08-2325, 2010 WL 618279, at *3 (D.l€o

Feb. 19, 2010{articles from the internet are not admissible eviderge)Clair v. Johnny's

Oyster & Shrimp, Inc., 76 F. Supp. 2d 773, 775 (S.D. Tex. 1869)dence procured off the

Internet is adequate for almost nothing . . . .”). A showiag MMI has been reachesl

Plaintiff's burden, and Plaintiff cannot meet it by displaying an internet amadteen by

someone who has not examined Shuntastablished law indicates the neéat an individual
diagnosis as to the injured seaman’s condit8aeO’Connell, 90 F.3d at 84 (payment of cure
continues until “his condition is diagnosed as permanent and incurable.”) (emphasis added).

There is nothing in the record indicating that such a diagnosis hasiagenby any doctor as to



Shuman’s condition. Thus, the Court caneatier a declaratory judgmethiat no further cure is
owed for lymphedema.

B. Advance Payments

Plaintiff also requests a declaration allowing it to apply advances paid to Slagaiast
its current maintenance obligations. Plaintiff indicates that prior to the exhaoktisn
insurance coverage, its insurance carrier faidiper day on its belas an advancé addition
to $25 per day, which it states was the actual amount required for Shuman’s maint&segnce
Aff. of Brian McEwing, f 7. Shuman evidently does not dispute that advance payments in the
amount of $50 per day were made to him for some period of time. The total amount of the
advancess allegedoy Plaintiff to be $36,070.00ld. 7 18. It is unclear why the insurance
carrier issuedhe advance payments in addition to daily maintenance.

Shuman argues that Plaintiff should netdermitted to set off the advance payments
made at this time, although he concedes that Plaintiff would be able to setauff’mees
against any recovery he malfimately obtain on his Jones Act asehworthiness claints Def.
Sur-Reply at 6. Plairit disputes that Shuman is entitled toyaecovery undethesecauss of
action, and argues that if it is not entitled to set off the advances against itsiogntin

maintenance obligations, it may never recover the advances.

2The Court points out that thimlding should not be interpreted as deciding that Shusmamtitled to maintenance
and cure in connection with him lymphedenfes Plaintiff recognizes, it may stop the payment of maintenance and
cure, but must accept the risk that it could be subjepatonent ofdlamages if it is later determined that it did so
wrongly. SeePl. Mot. at 5;Atlantic Sounding Co. v. Townsend57 U.S. 404, 417, 422 (attorney’s fees are only
awarded for the callous, willful, and persistent refusal to pay sranice and cure, while punitive damages are only
awarded for the willful or wanton failure to comply with a duty &y pnaintenance and cureélhe ultimate
determination as to the merits of a maintenance andctaire, when joined with a Jones Act claimbe made by a
jury. Fitzgerald v. United States Lines C874 U.S. 16, 21 (1963).

3The Jones Act allows a seaman to recover “for personal injuries suffereddoutse of his or her employment in
an acton atlaw,” under traditional negligence principleghile a plaintiff can recovennder a seaworthiness claim
where the vessel owner breaches the “absolute andelegable duty to provide a seaworthy shipdsold v. Del.
River & Bay Auth, 117 F. App’x 836, 838 (3d Cir. 2004). Shuman has filed a complaint seekingvereader
these causes of action, and asserting his own affirmative claims faensice and curé&seeComplaint,Shuman

v. Lauren Kim, Inc. Civ. No. 14251 O.N.J. filed Jan13,2014).
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Neither party cites law that is directly on paoasttothis issue. Generally, vessel owners
are not permitted to recover overpaynseoit maintenance from seamen. 8eedreaux v.

Transocean Deepwater, In¢21 F.3d 723, 727 n.15 (5th Cir. 201B)se v. Express Marine,

Inc., 651 F. Supp. 2d 457, 47D. Md. 2009). Shuman argues that by extension, Defendant
should not be entitled to an offset, eithelowever, some courts hawrelicated that it is
appropriate foan employer to set off paymemtssupgemental benefits paid by the employer’s

insureragainst maintenance and cotdigations SeeHaughton v. Blackships, In¢162 F.2d

788, 791 (Eh Cir. 1972) (sebff “was properly allowed” where an employee receives benefits as
aresult of the employer indemnifyirfgself against its possible legal liabilities for payment of

maintenance and cure.’Kirk v. Allegheny Towing, Inc., 620 F. Supp. 458, 462 (W.D. Pa.

1985) (“Many courts have permitted set off where a seaman recejuaalent coverage from
another source. . . .”). Further, courts have permitted empltyesebff overpayments against
future obligations under the Longshore and Harbor Worker's Compensation Act CIAI\W

SeeChenevert v Massman Construction @iy,. No. 16113, 2012 WL 7070423, at *3 (N.D.

Miss. July 17, 2012)Suchsetoffs have been allowednder the LHWCA, even though
employees covered by the LHWQ@annot be made to repay overpayments or wrongful
paymentsjust ascourts have refused tmmpel injured seamen repaymaintenanceut of their
own pockets.ld. Although Shuman correctly observes that the LHWCA is a statutory remedy,
unlike maintenance obligations, he has set forth no reason why this Court shoutéd draw
distinction between the twachemes as t@an employer’sability to set off advances or
overpayments.

Further, the principles of law that prohibit recovery of overpayments do not mamaiate

offsets are alsprohibited. One of thprimaryrationales for prohibiting recovery is that the



employeemay have already spent the money, and it would be a hardship to force him to repay it.
Kirk, 620 F. Supp. at 462-63. That is not the case here, as Plaintiff demands no money back
from Shuman. Byltaracterizing the relevapaiyments as advances, evidently both sides
realized that the payments were in addition to what was strictly owed asmaaitgeT o
“advance” means a “payment beforehand . . . an anticipatory payment.” OxforshEng|
Dictionary(3d ed. 2011). Thus, both sides evidently understood, or should have undéhstbod,
the advance payments of $50 per day anticipated satisfaction of some futurg balslk to
Shuman.While Shuman distinguishes many of the cases cited by Plaisiffak pointed to no
law indicating that a seidff is improper, and the Court does not believe it would inequitable to
allow theadvance$o be used tgatisfy Plaintiff spresenmaintenancebligations to Shuman.
While, as the Court observes, the rea®orihe advance payments is unclear, the
possibility of receiving advances of maintenance payments evidently inuhestertefit ofan
injured seaman, who is able to receive compensation sooner rather thaAdagrolicy matter,
holding that advansemay not be later offsatay chill any vessel owner or insurer from issuing
advance payments to an injured seamBms Court recognizes thdgratuitous payments” made
to injured seamen, as part of an attempt to achieve a favorable settEm@@aneally notto be

credited against maintenance obligatioBgeClifford v. Mt. Vernon Barge Serv., 127 F. Supp.

2d 1055, 1059S.D. Ind. 1999]citing Harper v. Zapata Offhore Co., 741 F.2d 87, §th Cir.

1984)). While no documents have been submittiatithat might help the Court determine what
stipulationsor explanationsif any, came along with the advances in question, evidently Shuman
agrees that they were not gratuitous, as he does not contest their status asaalvainee

concedes that thayould be set off against any Jones Act recovery.

4While Shuman’s prior attorney indicated in his affidavit that “[r§asonable person would suggest that” the
necessities of life could be obtained “on $25 per day,” Shuman has not toauettase the amount lois
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[Il.  CONCLUSION

For the reasons stated herein, Plaintiff’'s motion wilGBANTED IN PART. The
motion iISDENIED as to Plaintiff's request for a declaratory judgment that it owes no more cure
for Shuman’s lymphedema, aRANTED as to its request for a declaration indicating that
advance payments made to Shuman may be set off against its maintenanderabligat

accompanying Ordeshall issue.

Dated:02/05/2014 /s/ Robert B. Kugler
ROBERT B. KUGLER
United States District Judge

maintenance paymentSeeAff. of Steven Barry] 30. He is free tdile a motion seekingp increase past and
future maintenance payment if he can document that his maintenance costsf@cpeddayand that his
maintenance costs are “reasondbl8eeHall v. Noble Drilling Inc., 242 F.3d 582589(5th Cir. 2001) (“A seaman
is entitled to the reasonable cost of food and lodging in his locality, providguktactually spends that amount on
his upkeep”)Mayne v. Omega Protein, In@70 F. App’x 510, 51@5th Cir. 2010)(Courts may order retroactive
increases in maintenance payments if warrang@ap v. Tug Tucana Cqrp83 F. Supp. 2d 88 (D. Mass. 2007)
(maintenanc@aymentsan be adjusted through a pretrial motion where appropriate).
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