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ROBERT B. KUGLER, U.S.D.J.

l. INTRODUCTION
Petitionerdritan Duka, Shain Duka and Eljvir Dukeollectively referred to as the
“Dukas” in this Opinion) seek reliethrough counsel under 28 U.S.C. § 2255 fitbeir federal
convictions and sentencé3he Dukasvere convicted after a jury trighlong with their co
conspirators Mohamed Shnewer and Serdar Tatar) of conspiracy to murder matters
United State mlitary amongst other charges. The Dukas raise seven ineffective assistance of
counsel claims in their motisnspecifically: (1) denial of their right to testif§Claim 17); (2)
failure to request a jury instruction on the First Amendn{&zitaim I1”); (3) failure to object to
expert testimony‘Claim 111”) ; (4) failure to move for voir dire after a juror reaction to a video
played at tria(“Claim IV”) ; (5) appellate counsel’s failure to argue that a conversation was
admissible under FederallR of Evidence 803(3) (“Claim V”); (Gpilure to request a hearing
on a missing recordin@Claim V1”); and(7) failure to introduce a video recordifftClaim
VII"). The government has filed an oppositwnich asserts that the claimsosild be denied on
the meritsFor the following reasons, the Court will order an evidentiary hearing on Claim I, but
will deny relief on the remaining claims the Dukas have raised.
. FACTUAL AND PROCEDURAL BACKGROUND

Shnewer, the Duka brothees)d Tatarare a group of young men

who lived in New Jersey and developed an interest in violent jihad,

particularly attacks against the United Statelgary. Defendants,

who had known each other since high school, came to the FBI's

attention after it received a gy of a video that was brought to a

Circuit City store in Mt. laurel, New Jersey for copying. The
video dated from January 2006 and depicted the five defendants

! Mohamad Ibrahim Shnewer and Serdar Tartar, who were co-defendants with the Di#hs at
are also separately pursuingra secollateral attack on their federal judgment, conviction and
sentece pursuant to 28 U.S. § 2255. Their § 2255 motions are not the subject of this Opinion
and will be analyzed separately in due course.
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and others at a firing range in the Pocono Mountains, shooting
weapons and shouting “Allah Akbaand “jihad in the States.”

Over the course of the next sixteen months, the FBI deployed two
cooperating withesseMahmoud Omar and Besnik Bakalli, to
monitor defendants’ activitie3he evidence presented at trial
showed that, between January 2006 and May 2007, defendants
viewed and shared videos of violent jihadist activities, including
beheadings, around the world; they viewed and shared videos of
lectures advocating violent jihad against iduaslims; they sought

to acquire numerous weapons, inchglautomatic firearms and
rocketpropelled grenades; they returned to the Poconos, where
they again engaged in shooting practice; they discussed plans to
attack the United States military; they conducted research and
surveillance on various potential targets for such an attack in New
Jersey, Pennsylvania, and Delaware; and they procured a map of
the United States Army Base at Fort Dix to use in planning and
coordinating such an attack.

With respect to the individual defendants, the evidence
demonstrated the following:

Mohamad Shnewer is a naturalized Americgizen who was

born in Jordan. He admired and sought to emulate the “nineteen
brothers,” i.e., the September 11 hijackers, Osama bin Laden, and
the leader of Al Qaeda Iraq, Abu Musab al-Zargawi.Haewer
openly discussed and planned attacks on military targets in New
Jersg, Pennsylvania, and Delawafdong with Omar, the
government informant, he staked out the United States Army Base
at Fort Dix, McGuire Air Force Base, Lakehurst Naval Air Station
and the United States Army Base at Fort Monmouth in New
Jersey; the United States Coast Guard Base in Philadelphia,
Pennsylvania; and Dev Air Force Base in Delaware. Shnewer
also considered attacking the federal government buikisg

and Arch Streets in Philadelphia and drove by the building to
determine whether shan attack would be feasiblEo

accomplish an attack on these targets, Shnewer proposed
deploying a gas tanker truck as a bomb, using roadside bombs or
surfaceto-air missiles, and spying military targets with

machinegun fire. He sought to acquire AK-47 machineguns from
Omar to use in such an attack.

Dritan, Shain, and Eljvir Duka are brothers who were born in
Albania.During the events that were the subject of the trial, they
were n the United Statesdgally.In 2006 and 2007, the Dukas
took at least two trips to the Poconos to train for jihad by firing



weapons, attempting to buy automatic weapons, discussing jihad,
and wathing violent jihadist videoS'he Dukas befriended
government informant Bakalli, a fellow Albanian, and encouraged
him to join them in avenging Muslims who had been oppressed in
the United States and Israel. They viewed and praised a lecture,
Constants on the Path to Jihday Anwar alAwlaki, the

prominent cleric and proponent of attacks against the United States
military, and videos depicting attacks on American soldiers by
violent jihadists in Iraq and elsewhere. In recorded conversations
presented at trial, the Dukas describetieadings depicted in the
videos as just punishmefor traitors.The Dukas watched the
beheading videos over and over again until they became inured to
the spectacle. Dritan told Bakalli that, although at first he
“couldn’t take it,” “[n]Jow | see it andit’s nothing, | do not az. |

saw hundreds being beheaded.” Similarly, Eljvir ®&kalli that

the beheadings were difficult to watch at first, but that “[nJow we
can watch it no problem.”

Like Shnewer, the Dukas sought to acquiredrms to further their
plans. They could riacquire weapons lawfully because they were
in the country illegally, so they turned to the black marRgt.
January 2007, the three brothers told Bakalli they had acquired a
shotgun, two semi-automatic rifles, and a pistol, and they
continued to look for opportunities to buy machineguns.

Later that spring, Drita Duka ordered nine fully automatic

weapons -AK 47s and M16s —from acontact of Omar in
Baltimore.The FBI arranged a controlled transact and, on May

7, 2007, Dritan and Shain Duka wenQmar’s apartmertb

retrieve their weapons. After hding Omar $1,400 in cash, Dritan
and Shain examined and handled four fully automatic machineguns
and threesemiautomatic assault rifleBhey asked Omar for

garbage bags to conceal the weapons (so they would look like golf
clubs) as they carried them out to the 8afore they could get

there, however, federal and state law enforcement officers entered
Omar’s apartment and arrested them. The entire transaction was
captured on video by equipment installeddmar’s apartment by

the FBI and was shown to the jury at trial.

Serdar Tatar is a lawful permanent resident in the United States
who was born in Turkeylatar appears in the video of defendants’
January 2006 training trip to the Poconafier extensive
discussions with Omar about Shnewer’s plan to attack Fort Dix,
Tatar agreed to help by providing Omar with a map of Fort Dix to
use in planning such an attag&egarding the overall plan to attack



Fort Dix, Tatar told Omar in a recorded conversation, “I'm in,
honestly, 'm in.”

All five defendants werarrested on May 7, 2007, after Dritan and
Shain Duka completed the controlled firearm purchase from Omar.

United States v. Duk&71 F.3d 329, 333-35 (3d Cir. 2011).

Relevant to this Opinion, the Dukas were charged with: (1) conspiracy to murder
members of the United States military in violation of 18 U.S&1814 & 11171*Count I"); (2)
attempt to murder members of the United States militayolation of 18 U.S.C. § 1114
(“Count 11"); (3) passession or attempted possession of firearms in furtherance of a crime of
violence in violation of 18 U.S.C. § 924(c)(1)(A) and 924(c)(1)(Bf(Qount III"); and (4)
possession of firearms by an illegal alien in viola of 18 U.S.C. § 922(g)(5) (“CountIN).
Additionally, Dritan and Shain Duka were charged with possession of machinegunstinmviola
of 18 U.S.C. § 922(0). The Dukas pled not guilty and went to trial. A jury found Dritan and
Shain Duka guilty of the following: (1) conspiracy to murdemnmbers of the United States
military, (2) possession or attempted possession of firearms in furthereaceime of violence;
(3) possession of machineguns; and (4) possessimearims by an illegal alien. Both Drita
and Shain Dukeeceived a life sentencEljvir Dukawas convicted by a jury of conspiracy to
murder members of the United States military and possession of firearms bygalralilen He
was also entenced to life imprisonmenithe jury found the Dukas not guilty of attempt to
murder nembers of the United States military and found Eljvir Duka not guilty of CouritHé
United States Court of Appeals for the Third Circuit affirmed the judgment andctonvas to

the Dukas on December 28, 2019¢ee Duka671 F.3d 329.



The Dukas jointly filed a counseled § 2255 motion raising several cfaifie

government has filed a response in oppositiahthe Dukas have filedjaint reply3
[11.  LEGAL STANDARD FOR §2255 MOTION

A motion to vacate, set aside or correct a sentence of a person in federal custaoalyt purs
to 28 U.S.C. § 2255 entitles a prisoner to relief if “the court finds . . . [tlhere has been such a
denial or infringement of the constitutional rights of the prisoner as to ramtgnent
vulnerable to collateradttack.”28 U.S.C. § 2255(b)In considering a motion to vacate a
defendant’s sentence, ‘the court must accept the truth of the movant’s factyeti@ile unless
they are clearly frivolous based on the existing retotdhited States v. Bootd32 F.3d 542,
545 (3d @r. 2005) (quotingsov'’t of Virgin Islands v. Forte865 F.2d 59, 62 (3d Cir. 1989))
(citing R. Governing § 2255 Cases R. 4(b)). A District Court “is required to hold an ewvigientia
hearing ‘unless the motion and files and records of the case show ceglgitisat the movaris
not entitled to relief.”ld. (quotingForte, 865 F.2d at 62)he Third Circuit has stated that this
standard creates a “reasonably low threshold for habeas petitioners t6 hdeéquoting
United States v. McCopy10 F.3d 124, 134 (3d Cir. 2005) (quotmlgillips v. Woodford267
F.3d 966, 973 (9th Cir. 2001)Accordingly, this Court abuses its discretion “if it fails to hold
an evidentiary hearing when the files and records of the case are inconclusive ab¢o thbet

movant is entitled to reli¢’ 1d. (citing McCoy; 410 F.3d at 134).

2 The Dukas filed a joint memorandum of law when they vaéineepresented by Rert Boyle,
Esq. However, Dritan Duka is now represented by Chad Lathrop Edgar, Esq. and iK@vis D
represented by Charles D. Swift, Esq. Shain Duka remains represented lyyidr. B

3 The Dukas have an outstanding motion for leave to file an oversize reply brief whibk wil
granted.



V. INEFFECTIVE ASSISTANCE OF COUNSEL STANDARD

All of the Dukas’ claims implicate whether they receivedfeetive assistance of
counsel. The Sixth Amendment guaranteéscéive assistance of counskl.Strickland v.
Washington466 U.S. 668 (1984jhe Supreme Court articulated tiweo-prongtest for
demonstrating when counsel is deemed ineffeckiret, the petitionemust show that
considering all of the circumstances, counsel’s performance fell belowetivd standard of
reasonablenesSee idat 688;see also Grant v. Locke#09 F.3d 224, 232 (3d Cir. 2013)
(noting thatt is necessary to analyze an ineffectiveness claim in light of all of the ctanoes)
(citation omitted) A petitionermust identify the acts or omissions that are alleged not to have
been the result of reasonable professional judgrdest. Strickland466 U.S. at 690. Under this
first prong of theStricklandtest, scrutiny otounsel’s condet must be “highly deferential See
id. at 689. Indeed, “[c]ounsel is strongly presunteetiave rendered adequate assistance and
made all significant decisions in the exercise ofarable professional judgmentd. at 690.
The reviewing court must malevery effort to “eliminate the distorting effects of hindsight, to
reconstruct the circumstances of counsel’s challenged conduct, and to eveduateduct from
coun®l’s perspective at the timdd. at 689. If counsel makes “a thorough investigatblaw
and facts” about his plausible options, the strategic choices he makes acgadrigirtually
unchallengeable.Gov't of Virgin Islands v. Weatherwax7 F.3d 1425, 1432 (3d Cir. 2006)
(citing Strickland 466 U.S. at 690-91). If, on the other hand, counsel pursues a certain strategy
after a less than complete investigation, his choices are considered réa%orhle extent that
reasonable professional judgments supportithigations on investigation.Rolan v. Vaughn

445 F.3d 671, 682 (3d Cir. 2006) (citigrickland 466 U.S. at 690-91).



The second prong of ti&tricklandtest requires the petitioner affirmatively prove
prejudice. See466 U.Sat 693. Prejudice is found where “there is a reasonable probability that,
but for counsel’'s unprofessional errors, the result of the proceeding would have beemdiff
Id. at 694. A reasonable probability is “a probability sufficient to undermine confidenice
outcome.” Id.; see also McBridge v. Superintendent, SCI Houtzé&é F.3d 92, 102 n.11 (3d
Cir. 2012).“This does not require that counsetictions more likely than not altered the
outcome, but the difference betweeinickland’sprejudice standard and a more-probahks
not standard is slight and ttersonly in the rarest cas&he likelihood of a different result must
be substantial, not just conceivableldrrington v. Richter562 U.S. 86, 111-12 (2011) (internal
guotation marks and citations omitted).

“With respect to the sequence of the two protigsStricklandCourt held that ‘a court
need not determine whether counsel’s performance was deficient before egaimenprejudice
suffered by the defendant as a result of the alleged deficiencies . . . ekisies to dispose of an
ineffectivenes claim on the ground of lack of sufficient prejudice . . . that course should be
followed.” Rainey v. Varner603 F.3d 189, 201 (3d Cir. 2010) (quotigickland 466 US. at
697).Additionally, “claims of ineffective assistance of appellate counsedlacegoverned by
the Stricklandstandard.’Lusick v. Palakovich270 F. App’x 108, 110 (3d Cir. 2008) (citing
United States v. Mannin@12 F.3d 835, 840 (3d Cir. 2000)).

V. DISCUSSION

A. Claim |- Denied Right to Testify

The Dukas collectively claim that their decision not to testify wagelult of attorney
coercion A defendant has the constitutional right to fgstn his own behalf at triaBee Rock v.

Arkansas483 U.S. 44, 51-52 (1987). “The right is personal and can be waived only by the



defendant, not defense counselriites States v. Leggeti62 F.3d 237, 245 (3d Cir. 1998)
(citations omitted)If a defendant does waive this right, the waiver must be knowing, voluntary
and intelligent.”ld. (citations omitted)Where a petitioner claims thhis attorney was
ineffective by denying him the right to testify, tB&icklandstandards used to analyze the
claim.See Palmer v. Hendrick§92 F.3d 386, 394 (3d Cir. 2010) (citations omitted).

The Dukas did not testify at triaHowever, he Duka<laim that they did not voluntarily
waive the right to testify at their trial because their degigias the product of coercion. Shain
Duka filed a declaration whereby he states igatold his attorney, MMichael Riley Esq.,
before and during hisiad that he wanted to testifiioweve, near the end of the trial, Shain
Duka recalls that the attorneys that represented him and his brothers told th&mttoaly
should [they] not testify, they were not prepared to put any of [them] on the’{{8seDkt. No.
14 at p. 64 Shain Duka also declares that [h]ad | thought that my lawyer was prepared, | would
have insisted on taking the witness stand]d’)(

Eljvir Duka’'s filed declaration is even more specific than Shaas $iestates as follows:

After the government rested its case, there was a meeting in the
courthouse attended by my cefdndants and all the lawyets.
stated that | wished to testifilr. Archie [Eljvir's trial counsel]
stated that | should not and that in any event he was epamed to
put me on the stand. | still wished to testify and told Mr. Archie so.
However, over the course of the meeting, | came to the conclusion
that Mr. Archie was not prepared and because of that | would
probably lurt my chances if | testified. It is for that reason that |
told the Court that | decided not to testify.
(Dkt. No. 15 at p. 1.) Dritan Duka also recounts the purported coercion he feliif@mnsel

not to testify

It was between-B months before the start of trial that | told my
attorney Michael Huff that | wanted to testify. He initially was not

4 Unless otherwise specified, citations to Docket Numbers refers to Dockétexsifound in
Civil No. 13-3664.



opposed. However, durirgleal visit some time prior to trighe
asked me some more questiomattmaybe posed on cross
examination. | do not recall specific questions only that they
concerned my beliehia Muslim’s jihad obligation. Mr. Huff told
me that based on my answers the jury would likely think | was an
extremist and convict mét the cortlusion of that meeting | had
not changed my mind and still wanted to testify.

We did not discuss the issue of my testimony again until after the

Government concluded itssm | recall a meeting where all of the

defendants and lawyers were preskit. Huff told me that |

should not testifyl stated that | stillvanted to do sd-de added

that he was not prepared to put me on the stand and that if | took

the stand it would hurt the case.

| only agreed with his decision because he told me that he was not

prepared and | felt that if he was unprepared my taking the stand

would do more harm than good. It was for that reason that | told

the Court that | chose not to testify.

Mr. Huff never informed me, nor was | aware that | could have

overruled his decisioand testified even ifie thought it was a bad

idea.Had | known that | would have §sic] asserted that right and

requested that Mr. Huff request some time to prepare me.
(Dkt. No. 16 at p. 9.) In addition to discussing the purported coerain@uka brother felt,
eachdiscusses in their declarations what they would have testified to if theyhakaind at
their trial to varying degree$he Dukas assert that the@ispective counsel’s statemetitat
they were unprepared to present thegstimony at trial was coercive so as to make their decision
not to testify uknowing, involuntary and umtelligent.

The government responds in opposition to this clayrmitially citing to this Court’s
colloquy it had with the Dukas at trial regardihgit right to testify The government argues that
the Dukas have now contradicted the assurances they gave the Court duringgimiihge
giving up theirright to testify It further claims that the Dukas provide no explanation why their

attorneys would undertake such grievous professional misconduct. In support of it pitest

government has attach#dte declarations of the Dukas’ trial counsthese threattorneys all
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state that they informed the Dukas of their right to testifgithat they never told them that they
were unprepared to place them on the witness stand.

At this stage of the proceedings, the record and files do not conclusively shdwethat t
Dukas are not entitled to fedehambeas relief on this clairfiherefore an evidentiary garingon
this claim will be ordered.

The parties dispute whether it is necessary to have the Dukas @tetbenévidentiary
hearing The government requests that the Court take evidence from the Duka#titthree
attorneys about their purported prevention of the brothers from testifying duer tatkeof
preparation. The Dukas’ respective § 2255 attorneys could thenext@assne the three
attorneys witbut the presence of the Dukas. Under the government’s proposal, the Court could
then pesumably conclude thdtis claim could be decided without the need for the Dukas to
testify, which would, according to the government, “avoid the costs and delay of transporting
Petitionerdrom distant locations to Camden.” (Dkt. No. 31 at p. 30.)

The Dukas argue that fundamental fairness dictate that they be produced fardber
evidentiary hearinglhey claim that this Court will need to evaluate each witness’ credibility
Furthermore, the Dukas assert that they should be present in court for the awidesgring so
that they can communicate with thessspectives 2255 counsel and consult with them with
respect to theicrossexamination of their trial attorneys.

The Court finds that the Dukas should be made available in otinar individual 8
2255 hearings as this County need tgudge the credibility of the Dukas compared to their
respectivdrial counsel. Each Duka brother shall have his owarsge evidentiary hearing. The

Court will advise theparties on the dates and times of the evidentiary hearings in the near future.
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B. Claim Il — Failure to Request First Amendment Jury Instruction

In Claim Il, the Dukaglaim that their trial counsel was ineffective for failing to request a

First Amendment jury instructiothey claimthat the gravamen of their defense was that “while
they may have believed that violent jihad was a religious obligation and mayveswe e
advocated that point of view to others, theyereagreed to take any actioffDkt. No. 13 at p.
47.) Theyclaim tha having embraced that defense, counsel should have requested an instruction
that they could not be convicted of the conspiractherbasis of protected speefBee id). The
Dukas give a suggested example of an instruction that should haveeaestedy counsel

The First Amendment protects speech that encourages others to

commit violence, unless the speech is capable of producing

imminent lawless actiorBpeech that makes future violence more

likely, such as advocating for illegal action at somefinde time

in the future, is protected. Thus, speech may not be punished just

because it makes it more likely that someone will be haahed

some unknown time in the future.

The First Amendment guarantees individuals the right to freely

express their ideas regardless & timpopularity of those ideds.

guarantees individuals the right to associate with others to advance

collective beliefs and to pursue a wide variety of objectives,

including but not limited to political, social, economic,
educationh religious, and cultural goals.

(1d.)

As previously stated, a court cdecide an ineffective assistance of counsel claim on
prejudice grouads, if it is easier to do s8ee Raingy603 F.3d at 201. Thus, the Dukaast
show to a reasonable probability that the outcome of their trial would have beeendiffad a
First Amendment jury instruction been given.

The Dukas fail to show that the outcome of their trial would have beenrediffeer a
reasonable probability as the proposed First Amendment instruction was unneicelsgialr of

the other jury instruction To illustrate why th&irst Amendment instruction would not have
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changed the outcome of the trial to a reasonable probability, it is imporfast teiterate the
specific instrutions that this Court did give for the jury’s consideration in this caseh©oount
of conspiracy to murder United States military, this Court instructed the jioji@ss:

It is a federal crime for two or more persons to agree or conspire to
commit any offase against the United States even if they never
actually achieve their objective. A conspiracy is a kind of criminal
partnership. In order for you to find any of the defendants guilty of
conspiracy to commit murder of members of the uniformed
services ofhe United States, you must find the government proved
beyond a reasonable doubt each of the following elements:

First. That two or more persons agreed to murder members of the
uniformed services of the Uniteda$es, as charged in the
indictment. And Will explain the elements of murder of members
of the uniformed services of the United States shortly.

Second. That the defendant you are considering knowingly and
willfully joined the agreement or conspiracy knowing of its
objective to murder members of the uniformed services of the
United States.

And third. That asome time during the existence of the agreement
or conspiracy, at least one of its members performed an overt act in
order to further the objectives of the agreement.

| will now explain eactof the elements in more detail.

The government is not required to prove that any of the members
of the conspiracy were successful in achieving any or all of the
objectives of the conspiracy. You may find the defendant you are
considering guilty of conspiracy if you find that the government
proved beyond a reasonable doubt the elements I've explained,
even if you find the government did not prove that any of the
conspirators actually committed any other offense against the
United States. Conspiracy is ansinal offense separate from the
offense that was the objective of the conspiracy. Conspiracy is
complete without the commission of that offense.

A conspiracy ends when the objectives of the conspiracy have been
achieved or when all members of the conspiracy have withdrawn
from it. However, a conspiracy may be a continuing conspiracy;

and if it is, it lasts until there is some affirmative showing that it

has ended or that all its members have withdrawn. A conspiracy
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may be a continuing one if the agreement includes an
understanding that the conspiracy will continue over time. Also, a
conspiracy may have a continuing purpose or objective and
therefore may be a continuing conspiracy.

The first element of a crime of conspiracy is the existence of an
agreementThe government must prove beyond a reasonable doubt
that two or more persons knowingly and willfully arrived at a
mutual understanding or an agreement, either spoken or unspoken,
to work together to achieve the overall objective of the conspiracy,
which is to murder members of the uniformed services of the
United States. The government does not have to prove the
existence of a formal or written agreement or an express oral
agreement spelling out the details of the understanding. The
government does not have to prove that all members of the
conspiracy directly met or discussed between themselves their
unlawful objective or agreed to all the details or agreed to what the
means were by which the objective would be accomplished. The
government is not even raged to prove that athe people named

in the indictment were in fact parties to the agreement, or that all
members of the alleged conspiracy were named or that all
members of the conspinaare even known. The govenent does

not have to prove that the fudbnspiracy existed between January

3, 2006, and May 7, 2007. The government only needs to prove
beyond a reasonable doubt that the conspiracy existed at any time
between January 3, 2006 and May 7, 2007.

What a government must prove beyond a reasonable doubt is that
two or more persons in some way or manner arrived at a unity of
purpose, that is, some type of agreement, mutual understanding or
meeting of tle minds to try to accomplish a common and unlawful
objective.

| instruct you, however, that a government informant cannot be a
co-conspirator, therefore there can be no conspiracy between one
defendant and a government informant, that is, either Mahmoud
Omar or Besnik Bakalli.

You may consider both diceevidenceand circumstantial

evidence in deciding whether the government has proved beyond a
reasonable doubt that an agreement or mutual understanding
existed. You may, but are not required, to find the existence of a
conspiracy based on evidence of related facts and circumstances
which prove the activities of the participants in a criminal venture
could not have been carried out except as the result of a
preconceived agreement, scheme or understanding.

14



If you find that a criminal agreement or conspiracy existed, then in
order to find a particular defendant guilty of conspiracy, you must
alsofind that the government proved beyond a reasonable doubt
that the defendaryou are considering knowingly and willfully
joined that agreement or conspiracy dutilsgexistence. The
government must prove the defendant you are considering knew
the goal or objective of the agreement or conspiracy and
voluntarily joined it during its existence intending to achieve the
common goal or objective and to work together with the other
alleged ceconspirators toward that goal or objective.

The government neatbt prove that the defendant you are
considering knew everything about the conspiracy or that he knew
everyone involved in it or that he was a member from the
beginning. The government also does not have to prove that the
defendant you are consideriptayed a major or substantial role in
the conspiracy. You may consider both direct evidence and
circumstantial evidence in deciding whether the defendant you are
considering joined the conspiracy, knew of its criminal objective,
and intended to further the objective.

Evidence which shows the defendant you are considering only
knew about the conspiracy or only kept bad company by
associating with a member of the conspiracisanly present

when it was discussed or when a crime was committed is not
sufficient to prove the defendant you are considering was a
member of the conspiracy, even if the defendant you are
considering approved what was happening or did not object to it.
Likewise, evidence showing that the defendant you are considering
may have done something that happened to help a conspiracy does
not necessarily prove that he joined the conspiracy.

You may, however, consider this evidence with all the other
evidence irdeciding whether the government proved beyond a
reasonable doubt that the defendant you are considering joined the
conspiracy.

In order to find a particular defendant guilty of conspiracy, you
must find that the government proved beyond a reasonablé doub
that the defendant you are considering knowingly and willfully
joined the conspiracy knowing of its objective and intending to

help further or achieve that objective. That is, the government must
prove:
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One. The defendant you are considering knew of the objective or
goal of the conspiracy.

Two. That the defendant you are considering joined the conspiracy
intending to help further or achieve that goal or objective and;
Three. That the defendant you are considering and at least one
other alleged conspirator shared a unity of purpose towards that
objective or goal.

You may consider both direct evidence and circumstantial
evidence, including the words, the conduct or lack of conduct, of
the defendant you are considering and other facts and
circumstances in deting whether the defendant you are
considering had the required knowledge and intent.

The offense of conspiracy to murder members of the United States
uniform services charged in the indictment requires that the
government prove the defendant you are considering acted
knowingly with respect to the second element of the offense. This
means the government must prove beyond a reasonable doubt that
a particular defendant was conscious and aware of the nature of his
actions and of the surrounding facts anduinstances as specified

in the definition of the offense charged.

In deciding whether a particular defendant acted knowingly, you
may consider evidence about what the defendant said, what he did
and failed to do, how he acted and all the other facts and
circumstances shown by the evidence that may prove what was in
his mind at that time.

The requirement of acting knowingly applies to certain other
counts in the indictment. When | instruct you that another count
requires proof that the defendant acted knowingly, the definition of
that term here applies to the other count as well.

The offerse of conspiracy to murder members of the United States
uniformed services charged in the indictment requives
government to prove that the defendants acted willfully with
respect to the second element of the offense. This means the
government must prove beyond a reasonable doubt that the
defendant you are considering knew his conduct was unlawful and
intended to do something that the law forbids, that is, to find a
particular defendant acted willfully you must find that the
defendant proved beyond a reasonable doubt that the defendant
acted with a purpose to disobey or disregard the law. Willfully
does not, however, require prove that a defendant had an euvil
motive or bad purpose other than the purpose to disobey or
disregard the law.
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Willfully does not require proof that the actor knew of the
existence or meaning of the statute making his conduct criminal.

The requirement of acting willfully applies to certain other counts
in the indictment. When I instruct you that another count requires
proof that a defendant acted willfully, the definition of that term
provided here applies to the other count as well.

Often, the state of mind with which a person acts at any given time
cannot be provedirectly because one cannot read another
person’s mind and tell what he or she is thinking. However, a
defendant’s state of mind can be proved indirectly from the
surrounding circumstances. Thus, to determine a particular
defendant’s state of mind at a particular time, you may consider
evidence about what the defendant said, what he did and failed to
do, how he acted and all the other facets and circumstances shown
by the evidence that may prove what was in the defendant’s state
of mind at that time. It's entirely up to you to decide what the
evidence presented duringd trail proves or fails to prove about a
particular state of mind.

You may also consider the natural and probable consequences of
any acts that a particular defendant knowingly did and whether it is
reasonably to conclude that he intended those remults
consequences. You may find, but are not required to find, that a
particular defendant knew and intended the natural and probable
consequences or results of acts he knowingly did. This means that
if you find that an ordinary person in the defendant’s situation
would have naturally realized that certain consequenoetd

result from his actions, then you may find, but you are not required
to find, that the defendant did know and did intend that those
consequences would result from his actions. This is entirely up to
you to decide as the finders of fact in this case. Motive is not an
element of the offense with which any defendants are charged.
Proof of bad motive is not required to convict. Further, proof of
bad motive alone does not establish that a defendant is guilty and
proof of good motive alone does not establish that the defendant is
not guilty. Evidence of a defendant’s motive may however help
you find the defendant’s intent. Intent and motive are different
concepts. Motive is what prompts a person to act. Intent refers only
to the state of mind or to which the particular act is done. Personal
advancement and financial gain for example are typical motives
for much of human conduct. Here the Government claims that
religious or political principles sygtied the defendants with a

motive to engage in this particular conduct. However, these
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motives may prompt one person to intentionally do something
perfectly acceptable, while prompting another person to
intentionally do an act that is a crime. With regerdhe fourth

element conspiracy overt acts the government must prove beyond a
reasonable doubt that during the existence of the conspiracy at
least one member of the conspiracy performed at least one of the
overt acts described in the indictment for the purpose of furthering
or helping to achieve the objective of a conspiracy. The indictment
alleges certain overt acts. The government does not have to prove
all of these acts were committed or that any of these act were
themselves illegal. Also the governmi@loes not have to prove

that the defendant you are considering personally committed any
of the overt acts. The government must prove beyond a reasonable
doubt that at least one member of the conspiracy committed at
least one of the overt acts as allegethe indictment and

committed it during the time the conspiraeyisted for the purpose

of furthering or helping to achieve the objective of the conspiracy.
You must unanimously agree on which overt act or acts were
committed.

Now the overtctsallegedin Count One of the indictment are as
follows.

In or about the week of January 3rd, 2006 Mohamad Irbahim
Shnewer, Dritan Duka, Eljvir Duka, Shain Duka and Serdar Tatar
engaged in firearms training in Gouldsboro, Pennsylvania.

B. In or about the week of January 3, 2006, Serdar Tatar purchased
the Moosberg shotgun in Pennsylvania.

C. On or about April 28, 2006, Mohamad Ibrahim Shnewer
provided a DVD to cooperating witness one, that is Mahmoud
Omar as cooperating witness one as you know and every time |
refer to cooperating witness number one, I'm referring to
Mahmoud Omar. An individual Shnewer believed shared his
violent jihadist philosophy. The DVD upon which Shnewer had
written DVD Islam displayed violent jihadist images as the
narrator attempted to ragr the viewer to engage jihadist
activities.

D. On or about May 26, 2006, Mohamad Ibrahim Shnewer
provided his laptop computer to Mahmoud Omar in order for
Mahmoud Omar to view an Al-Qaeda recruitment video which
featured among others Usama Bin Ladwd &heikh Omar Abdal
Rahman as well as a video which glorified the terrorist attacks of
September 11, 2001.

E. On or about July 29, 2006, Mohamad Ibrahim Shnewer,
cooperating witness two. Cooperating witness two is Besnik
Bakalli. So every time you see qoerating witness two, that is
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Besnik Bakalli. An individual Shnewer believed shared his violent
jihadist philosophy videos depicting armed attacks of United States
military personnel.

On or about August 1st, 2006 Serdar Tatar transferred his
ownership of two weapons, namely the Moosberg shotgun and the
Berretta rifle to a third party in order to prevent these weapons
from being traced to Tatar or other members of the conspiracy.

G. On or about August 11, 2006, Mohamad Ibrahim Shnewer
conducted surveillanaaf the United States Army base in Fort Dix,
and McGuire Air Force Base.

H. On or about August 11th 2006, Mohamad Ibrahim Shnewer
conducted surveillance of the United States Army base at Fort
Monmouth.

l. On or about August 11, 2006, Mohamad Ibrahim Shnewer
conducted surveillance of the Lakehurst Naval Air Station.

J. On or about August 13, 2006, Mohamad Ibrahim Shnewer
conducted surveillance of the Dover Air Force Base.

K. On or about August 13, 2006, Mohamad Ibrahim Shnewer
conducted surveillance of the Itkd Stages Coast Guard Base in
Philadelphia, Pennsylvania.

L. On or before November 28, 2006, Serdar Tatar acquired a map
of the United States Army Base at Fort Dix labeled can
Cantonment Area Fort Dix, New Jerdaywing the map was to

be used by members of the conspiracy to plan and coordinate an
attack on Fort Dix.

M. On or about November 28, 2006, Serdar Tatar provided the flap
of Fort Dix to Mahmoud Omar indicating that the map be used by
members of the conspiracy to plan and coordinate an attack on Fort
Dix.

N. On or about December 3rd, 2006, Serdar Tatar cautioned
Mohamad Ibrahim Shnewer against placing too much trust in
Mahmoud Omar.

O. On or about December 7, 2006, Serdar Tatar falsely stated to
law enforement officers that he had never provided a map of Fort
Dix to anyone.

P. On or about December 2, 2006, Mohamad Ibrahim Shnewer
took possession of the map of Fort Dix from Mahmoud Omar and
hid the flap map in a secret location.

Q. On or about January 31, 2007, Dritan Duka, Eljvir Duka and
Shain Duka collected weapons including the Mossberg shotgun,
the Beretta rifle, the Yugoslavian SKS semiautomatic rifle, and the
Bretta pistol to be used during firearms training in Pennsylvania
R. On or about February 1st, 2007, Dritan Duka, Eljvir Duka and
Shain Duka traveled by car from New Jersey to Pennsylvania to
engaged in firearms training.
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S. On or about February 2, 2007, Dritan Duka, Shain Duka and
Eljvir Duka, engaged in firearms training in Gouldsboro,
Pennsylania

T. On or about February 4, 2007, Mohamad Ibrahim Shnewer
traveled by car to Gouldsboro, Pennsylvania to engage in firearms
training

U. Oh or about February 4, 2007, Mohamad Ibrahim Shnewer,
Dritan Duka and Shain Duka viewed terrorist training DVDs and
videos depicting, among other things, the death and
dismemberment of United States military personnel.

V. On or about February 5, 2007, Mohamad Ibrahim Shnewer,
Dritan Duka, Shain Duka and Eljvir Duka engaged in firearms
training in Gouldsboro, Pennsyhan

W. On or about February 26, 2007, Dritan Duka and Eljvir Duka
engaged in tactical training in Cherry Hill, New Jersey using
paintball guns and equipment.

X. On or about March 15, 2007, Dritan Duka and Shain Duka
engaged in tacticataining in Cherry Hi, New XErsey using
paintball guns and equipment.

Y. On oh about March 15th, 2007, Dritan Duka gave cooperating
witness one Mahmoud Omar a business card on the back which
Duka had written AK47 Kalishnikov a Russian made
semiautomatic and/or fully automatic assault weapon indicating
the type of weapons Duka wanted to acquire.

Z. On or about March 16, 2007, Mohamad Ibrahim Shnewer told
Mahmoud Omar he wanted to purchase an AK47 semiautomatic
and/or fully automatic assault weapon.

AA. On or about March 28, 2007, Dritan Duka reviewed a list of
weapons which included AK47 Kalishnikov semiautomatic assault
weapons and M-16 machine guns purported for sale by an
individual believed to be a black market weapons dealer.

BB. On or about April 6, 2007, Dritan Duka agreed to purchase
multiple AK47 Kalishnikov semiautomatic assault weapons, M16
fully automatic machine guns, and four handguns from an
individual believedd be a black market weapons dealer

CC. On or about April 27, 2007, Mohamad Ibrahim Shnewer
agreed to purchase an AK47 Kalishnikov semiautomatic assault
weapons from an individual he believed to be a black market
weapons dealer.

DD. On or about May 7, 200Dritan Duka and Shain Duka
traveled to a location in Cherry, New Jersey to take possession of
the three AK47 Kalishnikov semiautomatic assault weapons, the
four M-16 fully automatic machine guns, and the four handguns
ordered by Dritan Duka on April 6, 2007. . . .
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As | stated earlier, the object or goal of the alleged conspiracy was
the crime of murder of members of the uniformed services of the
United States. Because the defendants are not charged with
murder, and indeed because no murder was comntitied,
Government does not, of course, have to prove that the defendants
committed any such murder. Nevertheless, in order for you to
properly consider the change of conspiracy to murder members of
the United States uniformed service, | must instruct youtaheu
elements of that crim@he government is not required to prove
these elements in this case, but the government is required to prove
that each of the defendants entered into an agreement to commit
that crime.

The crime of murder of members of theitdd States uniformed
services has four elements.

One, the defendant unlawfully caused the death of one or more
members of the uniformed services of the United States.

Two, the defendant did so with malice aforethought and not in the
heat of passion.

Three, the killing or killings were premeditated

And, Four, the victim or victims were killed while engaged in
his/her official duties or in account of the performance of his/her
official duties as a member of the uniformed armed services of the
United Sates.

The defendant does not have to krtbat the victim was a
member of the uniformed services of the United States.

As used in the instructions, the term malice aforethought means
either to kill another person deliberately and intentionally or to act
with callous and wanton disregard for human life.

As used in these instructions the word premeditation means the
planning or deliberation. The passage of time is a factor which you
may consider in attempting to determine ifedeshdant acted with
premediation. The amount of time either needed for premeditation
of a killing depend on the person and the circumstances. The time
must be long enough after forming the intent to kill, however, for
the killer to be fully conscious of the intent and to have cemnsdl

the killing. ...
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Evidence has been admitted in this case that certain defendants or
other personwho are alleged to be @mnspirators of the

defendants did or said certain things. The acts or statements of any
member of a conspiracy are treated as the acts statements of all the
members of the conspiracy, if these act or statements were
performed or spoken during the existence of the conspiracy and to
further the objectives of the conspiracy.

Therefore, you may have to consider as evidence against any of the
defendants any acts done or statements made by any members of
the conspiracy, during the existence of and to further the objectives
of the conspiracy. You may consider these acts and statements
even if they were done and made in a particular defendant’s
absence and without his knowledge. As with all the evidence
presented in this case, it is for you to decide whether you believe
this evidence and how much weight, if any, to give it.
Acts done or statements made by an allegecbospirator befre
a particular defendant joined the alleged conspiracy, may also be
considered by you as evidence against that defendant. However,
acts done or statements made before the alleged conspiracy began,
or after it ended may only be considered by you as es@en
against the person who performed that act or made that statement.
(Trial Tr. at p.6301-18.)

As the above instructions indicate, the jury was instructed that to find the Dukgs guilt
they had to find that the government had proven that the defendant knew of the objectdfe goal
theconspiracy. The jury was further instructed that the government had to prove that the
defendant joined the conspiracy intending to achieve that goal or objective and theieldeas
unity of purpose towards that goal with another conspirator. Furthermore, theagirgstructed
thatthe government had to prove that each defendant was consciously aware of the nature of his
actions and the surroumgj facts and circumstances as specified in the offemsged. The jury
also had to find that the government had proventheatiefendanknew his conduct was
unlawful and intended to do something that the law forbids; that is he acted with a purpose to

disobey or disregard the laW.is also worth reiterating that the jury was instructed that the
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government had to prove that the defendant had entered into a conspiracy to commit
premeditated murder.

The jury is deemed to have followed the instructistased aboveé See Weeks v.
Angelone528 U.S. 225, 234 (2000). In light of the requirements that the jury was given with
respect to a potential gtylfinding of conspiracy to commit premeditated murder, there is no
reasonable probabilityat the outcomeould have been differehiad counsel requested a First
Amendment jury instructiarAs the instructions cited above make clear, the jury had tdlfatd
the defendants were not engaged merely in speech that encouraged others to coemaet vi
and were ot merely expressing their ideas regardless of their populArgyilty finding also
would require the jury to reject any notion that defendants weerelyassociating with others to
advance collective beliefs and to pursue a wide variety of objedasding, but not limited to
political, social, economic, educational, religious, and cultural goals. The injdgpth
instructions adequately addressed petitioners’ First Amendment conceealsimdiseir 8 2255

motions because of what the jury was required to find in reaching a guiltytverdic

® |t is also worth noting that the jury did not convict the Dukas of all of the chargestaiem.
Indeed,the Dukas were found not guilby Count Il —attempting to murder members of the
United States military and Eljvir Duka wésund not guilty of possession or attempted
possession of firearms in furtherance of the crimes charged in Count | &hi lillustrates that
the jury was able to compartmentalize the evidence against the defeSeé@ntiited States v.
Jimenez513 F.3d 62, 83 (3d Cir. 2008) (“The jury's verdict reflects that the jury was able to
compartmentalize the evidence as to each defendant and each count as evidengadytsy the
acquittal on some counts and convictions on otheiddk v. California,202 F.3d 1146, 1150
(9th Cir.2000) (“[T]he failure of the jury's ability to convict on all counts is the best evidence of
a jury's ability to compartmentalize the evidengériternal quotation marks and citations
omitted);United States v. Nosk&l7 F.3d 1053, 1057 (8th Cir. 1997) (“Acquittals of some
defendants on some charges and a defendant charged only with count Il show the plslewa
to compartmentalize the evidan”).
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The Court finds the Ninth Circuit’'s decisionlimited States v. Giesb97 F.2d 1170 (9th

Cir. 1979) instructive on this issue. Giese the defendant and his conspirators were
vehemently oposed to the Vietham ®and were charged with conspiracy to bomb an Army
recruiting station amongst other charggse idat 1175-76. One of the issues tGase raised
on appeal was that:

theinherent nature of the case, aggravated by the government’s

introduction of evidence of his political beliefs and activities, made

the conspiracy “bifarious,” that is, one involving unlawful actions

and constitutionally protected activities. Under these

circumstances, he asserts, the court was required to gigeyhe

special instructions cautioning it not to convict on the basis of First

Amendment activities.
Id. at 1198 Ultimately, the Ninth Circuit found that the court’s instructions sufficientlyned
the jury that it could not convict Giese on the basis of legal conduct, such as peaceftioopposi
to the Vietnam War that was protected by the First AmendrBesetid. The Ninth Circuit noted
that the jury was instruaieon the four material elements that were required to find that Giese
had participated in the conspiracy; they were: (1) that the conspiracydexitéhat Giese
willfully and knowingly became a memlwdrthe conspiracy with intent to further its objectives;
(3) that the conspiracy formed by at least two persons was for the purpoed,ditegnely, to
commitand cause to be committed, certain offenses against the United States andsoher pe
and institutions by means of or acts of violence, terrorism and destruction. . .”; amak (4) t
during the conspiracy that one of the members willfully and knowingly committedst one of
the overt acts allege®ee idlt was based on these conspiracy instructions thatitite Circuit
found no error. Indeed, that Court stated as follows:

Although these instructions did not explicitly prohibit the jury’s

consideration of First Amendment activities, they did, by theiy ve

terms and logic, negate the relevance to the verdict of Giese’s
protected speech, association, and assembly. The jury could have
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convicted Giesenly after findingthat he “willfully and
knowingly” joined a conspiracy formed to “commit and cause to
be @mmitted certain offenses against the United States and other
persons and institutions by means of or acts of violence, terrorism
and destructiori Nothing could be clearer or less threatening to
First Amendment values. After hearing these instructions, no
reasonable juror could have found that Giese joined the
conspiracy solely by expressing opposition to the Vietham War. A
more direct and purposeful manifestation of intent was required to
find that he joined the conspiracy “willfully and knowingly.”

Id. (emphasis added).

As illustrated above, like the conspiracy instructionSiese this Court laid out the four
elements that the government needed to prove for the jurors to find that the Dukgsiltyeod
conspiracy to murder members of the Unit¢akt&s military. The jury was instructed that to find
the Dukas guilty they had to find that they willfully and knowingly entered the aaicyio
murder members of the United States military.

Rathe than being convictesimplyfor theirspeech, the govement proviéd several
acts that the Dukas undertook such that a First Amendment instruction would not have changed
the outcome of theirial to a reasonable probabilitgertainly, the Dukas words were important
in placing their actions into context, but the evidence produced by the government included
specificactions that the Dukas undertook to support a finding of a conspiracy. By way of
example only, and with respect to the Dukas, this included paintball activities WwhiClukas
themselves classifieas “training.” It further included the purchas®d collection of weapons.
Thisincluded Dritan and Shain Duka purchasing AK-47s antidglfrom Omar. These acts
could be considered in furtherance of the conspiracy.

Accordingly, in light of this Court’s jury instructiorieat negated the possibility that the

Dukas could be convicted based on their protected spseskll as the evidence produced at

trial, this Court finds that the Dukas are not entitled to relief on Claim II.
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C. Claim lll — Failure to Object to Expert Testimony

In Claim Ill, the Dukasassert that their trial counsel was ineffective when they failed to
object to the expert testimony of Evan Kohlmama that appellate counsel was ineffective for
failing to raise this issue on appeal. Mr. Kohlmann was qualified as an experfigldbef
Islamic terrorism and the use of digital media to promote terrorism without objgdgon.
testified with respect teideos that were found on Shnewer’s computer as well as some videos
that were found on Eljvir's computdde also reviewed the recordings of the Dukas associated
with the viewings of some of those videos. The Dukas’ main challenge to Kohlmaninetgst
is from Hs answer to a hypothetical posed to him by thastast United States Attorneluring
direct:

Q: Mr. Kohlmann, based on your expertise a small group of
individuals that possess the type of videos you reviewed from the
Shnewer and Duka computers, if one of that group had surveilled a
potential target, one or more of that group haglaed a map of a
potential target, if members of the group had engaged in tactical
training, if members of the group had engaged in firearms training,
if members of the group were then attempting to acquire AK-47s
and M-16s, based on your training andemngnce would these

factors be consistent with a domestic terrorist act, preparation for a
domestic terrorist act?

A: To my mind the factors that you just ticked offe after the

other represent to me pretty clear signs that you are dealing with a
recipe for disaster. | mean, one or more of these things, if someone
just has jihadi videos on their computer on they’re just engaged in
firearms training or they've just said one or two things, that alone,
you know, that doesn’t spell a terrorist act. But whawe you all

of these things together in my mind that really is a clear consider
and present danger to the community.

And while it's tough to assess people until they actually carry out a
real terroristattack, how sophisticated they are, | think onénef t
things I've learned in studying honggewn terrorist cases is it
doesn’t take a lot of sophistication to kill people. Ultimately, it
comes down to intent. And if you have a very strong intent and you
have the tools necessdoykill people, it doesn’take a lot of

thought or preplanning to really cause chaos. | think if you look at
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what happened in Mumbey recently, if you look again, | gave the
incident — | gave the description of Glasgow in Scotland, guys that
have very simple weapons and a very singde can cause a lot
of trouble. And at least in my mind, knowing what'’s in those
videos and seeing what the impact is of the videos on the people
that watched them along with the tactical reconnaissance, along
with having the automatic weapons, that is a very serious risk to
the community in my assessment.

(Trial Tr. at p. 5888-89.)

The Dukasassert that Kohlmann “testified that a conspiracy in this case existed and that
the group in fact intended to commit a terrorist act.” (Dkt. No. 13 at pT&8yclaim that
admission of Kohlmann’s opinion was prejudicial to them because the primary isse jiany
to determine was intent, “i.e. whether they actually agreed to murder Utdtied Silitary
personnel or whether they only engaged in militant talk.” (Dkt. No. 13 at p. 62.)

It is true that “[ijn a criminal case, an expert witness must not staipiaion about
whether the defendant did or did not have a mental state or condition that constitutezeah ele
of the crime charged or of a defendeeb. R. EviD. 704(b). Howeveninder Federal Rule of
Evidence 704(b), “expert testimony is admissible if it merely supportsfarence or
conclusion that the defendant did or did not have the requisite mens rea, so long as the expert
does not draw the ultimate inference or conclusiorthe jury and the ultimate inference or
conclusion does not necessarily follow from the testimonyrited States v. Hayway@59 F.3d
631, 636 (3d Cir. 2004) (citingnited States v. Benngtft61 F.3d 171, 185 (3d Cir. 1998)
(quotingUnited States v. Moraled08 F.3d 1031, 1038 (9th Cir. 1997))).

In this case, Kohlmann’s testimony was admissible as it did not draw the ultimate
inference or conclusion for the jury and therefore did not run afoul of Rule 70%¢b).

guestioningof an expert using ayipothetical drawn from facts in the case does not run afoul of

Rule 704(b)For examplein United States v. Davi897 F.3d 173, 179 (3d Cir. 2005), the Third
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Circuit analyzed a claimaf whether an expert’s testimony violated Rule 704(b). In finding that
the District Court did not abuse its discretion in admitting the expert’s testimony,itde Th
Circuit stated as follows:

Defendants argue that by allowing Officer Garner to testify that
their possession under the circumstances was “consistent” with
“intent to distribute,” the District Court permitted a violation of
Fed.R.Evid. 704(b). They rely on our opinion injted States .
Watson[260 F.3d 301 (3d Cir. 2001)yhere we held that the
expert's testimony regarding the defendant's intent violated Rule
704(b). In this case, unlike Watsorwhere the government's
guestions were “plainly designed to elicit the expert's testimony
about the mental state of the defertda260 F.3d at 309, Officer
Garner's testimony was given in response to hypothetical, rather
than specific, questions regarding the intent of individual
defendants on trial. Although the District Court noted that the
hypothetical presented to Officer Garrclosely resembled the
circumstances of this particular case, unlik&Matsor‘the
government did not repeatedly refer to the individual defendant's
state of mind when questioning the government expeavis,

233 F.Supp.2d at 703. In addition, no @ride was presented that
Officer Garner had any direct relationship with the investigation or
the defendants and, therefore, there was no potential for the jury to
conclude that Officer Garner had any special insight into the
thoughts or intent of the defendants. Consequently, the District
Court did not abuse its discretion in finding that Officer Garner's
testimony did not violate Fe®. Evid. 704(b).

Davis, 397 F.3d at 179. As iDavis, Kohlmann’s testimony was in response to a hypothetical
and there was no evidence that he had any detatianship with the Dukas, Shnewer or Tatar,
or the investigation that would havesgn him special insight into theinaughts or intent.
Therefore, Kohlmann’s testimony did not run afoul of Rule 704(b).

Recently, @nels of the Third Circuit have reiterated the holdinBavis (albeit in non-
precedential decisiopsFor example, itJnited States v. ColeS858 F. App’x 173, 183-84 (3d
Cir. 2014), a panel of the Third Circuit analyzed whether the admission etpleet testimony’s

constituted plain erran a drug case. More specificalthe paneln Colesfound that such
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testimony did not constitute plain error.@oles the Third Circuit panel explained its reasoning

as follows:

[T]he Government asked the exp® assume the key facts
concerning drugs and drug paraphernidét were recovered from

a carthat Morris had been seen driving. In response to the
Government’s question as to whether the type and quantity of
drugs and drugaraphernalia were “consistewith drug

trafficking or . . . . simple possession,” the expert responded, “It
would be my opinion that would be possession with intent to
deliver the narcotics.” This testimony did not violate Federal Rule
of Evidence 704(b) because it responded to a hypothetical question
and did not involve the governmentiepeated| ] refer[ence] to

the individual defendant’s state of mind when questioning the
government’s expert.”

Coles 558 F. App’x at 184 (quotinDavis 397 F.3d at 179other citation omitted).

A different panel of the Third Circuit was presented with a similar issUmited States

v. Ramirez249 F. App’x 277 (3d Cir. 2007), which involved a conviction for possessing a

firearm in furtheraoe of a drug trafficking crime. That panel cited to the Third Circuit’s

precedential opinion iDavisto find that the District Court did not err in admitting an expert’s

testimony. More specifically, the panel statedRamirezthat:

In United States v. 8vis, 397 F.3d 173 (3d Cir. 20050r

example, the Government posed a hypothetical question similar to
the one asked in the instant case. The expert with&sviswas

asked “whether, assuming that ‘five persons were in a car, four of
whom possessed handguns,’ and that ‘one person possessed a
handgun with 12 packets, another person possessed a handgun with
19 packets, [and] one person ... possessed a handgun with 44
packets,” ‘would you say that would be consistent with drug
trafficking or consistent wit possession, simple possessioid’”

at 177. He responded that such behavior was consistent with
“possession with intent to deliver the narcotidd.”Although this
hypothetical question closely mirrored the facts of the defendant's
case, we determindtat it was not an error to admit the testimony
under either Rule 702 or Rule 704 because the “testimony was
given in response to hypothetical, rather than specific, questions
regarding the intent of individual defendants on tril."at 179.
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The testinony admitted in the instant case is no different.
Detective Ator was asked a hypothetical question that closely
mirrored the facts of Ramirez's case, and he answered that his
experience tended to suggest that such a situation was consistent
with the posseson of a firearm in furtherance of a drug trafficking
crime. Because the testimony involved hypothetical, rather than
specific, questions, the District Court did not err by admitting it.
Ramirez 249 F. App'x at 281 (footnote omitted).

The Courtalsofinds thatUnited States v. Romer®89 F.3d 576 (7th Cir. 1999) is
instructive and persuasive on this issmeRomerg Lanning,an experpn child molesters
testified.On redirect, [tjhe prosecution posed a series of hypothetical actions to Lanning and
asked him if these actions would indicate someone who would act on his sexual fabhtadies a
children. Not surprisingly, the hypotheticals described actions taken by Réma¢had already
bean produced in evidencel.]d. at 584.Ultimately, the Sevent&ircuit held that while
Lanning'’s redirect testimony addressed some of Romero’s actions in theffagpotheticals,
Lanning never opined as to the defendant’s mental statethat his testimony did not amount
to a statement of his belief about what@fically was going through the defendant’s miSde
id. at 586.

The hymthetical answered by Kohimann did not opine on the Dukeastal state and
did not run afoul of Rule 704(b) because it did not involve the government’s repeated reference
to the Dukas’stae of mind. Instead, Kohlmann responded to a hypothetical that closely mirrored
the facts presented in the caghis is permissible based on the cases cited above. Furthermore,
Kohlmann was not involved in the investigation of the Dukas nohéidave any direct
relationship with themThereforetrial counsel’s failure to object at trial and appellate counsel’s

failure to raise this issue on appeal doeswarrant granting the Duka’s relief. Their trial

counselwere not ineffectivén not objeting to his testimonpecausét was properly admitted.

30



The Dukas also argue that their counsel should have objected to Kohlmann’s testimony
because there was no opportunity for this Court to analyze whether his thedresehadested,
subjected to par review, had achieved general acceptance in the social science community or
was based upon a reliable methodoldgye Dukasargue that counsel’s failure to object runs
afoul of Federal Rule of Evidence 702 dpaubert v. Merrell Dow PharmaceuticalS09 U.S.

579 (1993). Rule 70&tates as follows:

A witness who is qualified as an expert by knowledge, skill,
experience, training, or education may testify in the form of an
opinion or otherwise if:

(a) the expert's scientific, technical, or other specialized knowledge
will help the trier of fact to understand the evidence or to
determine a fact in issue;

(b) the testimony is based on sufficient facts or data;

(c) the testimony is the product of relialgenciples and methods;
and

(d) the expert has reliably applied the principles and methods to the
facts of the case.

FeED. R.EviD. 702.

A trial court should consider several factors in evaluating whether
a particular methodology is reliable. These factors, enunciated in
Daubertand this Court's decision Wnited States v. Downin@s3
F.2d 1224 (3d Cir.1985), may include: (1) whether a method
consists of a testable hypothesis; (2) whether the method has been
subject to peer review; (3) the known or potential rate of error; (4)
the existence and maintenance of standards controlling the
technique's operation; (5) whether the method is giyera
accepted; (6) the relationship of the technique to methods which
have been established to be reliable; (7) the qualifications of the
expert witness testifying based on the methodology; and (8) the
non-judicial uses to which the method has beenRadi, 35 F.3d

at 742 n. 8.

The factors drawn frordaubertandDowning,however, “are
neither exhaustive nor applicable in every cakerinankeril[v.
Terminix Intern., Ind, 128 F.3d [802,] 806—07 [(3d Cir. 1997)]
see also Kumho TifCo. v. Carmichag¢| 526 U.S. [137,] 151, 119
S.Ct. 1167 [(1999)] (noting th&aubertitself “made clear that its
list of factors was meant to be helpful, not definitivéljlanowicz

31



v. The Raymond Corpl48 F. Supp. 2d 525, 536 (D.N.J. 2001)
(reconfiguringDaubertfor application to “technical” or “other
specialized” subjects such as engineering and identifying several
factors for trial courts to consider in evaluating reliability,
including relevant literature, evidence of industry practice, and
product design and accident history). “The inquiry envisioned by
Rule 702 is ... a flexible oneDaubert,509 U.S. at 594, 113 S.Ct.
2786.

Pineda v. Ford Motor Co520 F.3d 237, 247-48 (3d Cir. 2008).

This Court heard testimony from Kohlmanmiself before it permittedohlmann to
testify as an expert in the field of Islamic terrorism and the use of digital toegiiamote
terrorism.Kohlmann’s testimony included his credentmatsich included: (1) his graduate
studies at Georgetown University; (2) his employment aastamational terrorism consultant
where he specializes in the use oflime technology by ARQaeda and ARaeda affiliate
programs; (3) his operation of globalterroralert.carmich is a clearing house for academics,
policy makers and law enforcemeatprovide raw materials that go into investigations of
terrorism and terrorist related acts along with analydjsauthoring a book entitleél-Qaeda’s
Jihadin 2004 which has been used as a graduate level textbook at the Harvard School of
Government and at the Johns Hopkins School of Advanced International Studi¢s; and
researching AQaeda and ARQaeda affiliates ace 1997 which includes primary asg¢®ndary
researct?

Kohlmann also testified th&e has become familiar with the role of computers and
digital mediain spreading terrorist propaganda; more specifically, he testified that:

[a]s a function of conducting research in this field, one of thasar

which | focused most on in the last fe@ars has been the use of
the internetand the use of electronic technologies in order to

% Primary research was defined by Kohimann as speaking directly to maptasss of terrorist
organizations and seeing training camps. Kolhmann testified that an examglecohdary
source would be a magazine issued by a terrorist organization as well amarcque, an audio
or visual recording.
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surveil communications, in order to study how organizations work,

recruitment, propaganda, and essentially to try tohete t

information then in a counterterrorism way as opposed to a pro

terrorism way.
(Trial Tr. at p. 5827.) Finally, Mr. Kohlmann testified that he previously testified eleves time
federal court in the general field of Islamic terrorism and the use of diggtdia to promote
terrorism eleven times, as welliasU.S. military and foreign courtsSée idat p. 5927-28.)

The Dukas have nshown that they are entitled to relaef this issudecause an

objection to Kohlmann being classified as an expert on Islamic terrorisna \Wwaué been
denied. Indeed, Kohlmann has testifeedan expert in federal caseveral timesnd his
methodology has been approved by several cdbees.United States v. Hassa@d2 F.3d 104,
131 (4th Cir. 2014) (finding that the district court did not abuse its discretion in deciding
Kohimann’s evidence satisfied Rule 702 because the court testirdony on his credentials
and techniques and was convinced that he possessed the knowledge, skill, experienge, traini
and education to testify on various aspects of decentralized terrorism and hemtgnarism);
United States v. Farhané34 F.3d 127, 159 n.32 (2d Cir. 2011) (noting that Kohlmann has been
gualified as an expert on terrorism in a number of federal prosecutions) (dititegl States v.
Benkahla 530 F.3d 300, 309 n.2 (4th Cir. 2008)ited States v. AreR85 F. App’x 784, 792
(2d Cir. 2008)Strauss v. Credit Lyonnais, S.A25 F. Supp. 2d 414, 446 (E.D.N.Y. 2013)
(“[T]he court finds Kohlmann is qualified as a terrorism expert and that his methgdslog
sufficiently reliable. Among othehings, he is the author of a textbook on terrorism that is used
in graduate level courses at Harvard University’s Kennedy School of Gosetiamd Princeton
University, and oversees one of the largest digital collections ofistmaultimedia and

propaganda in the world. Notably, Kohimann has testified as an expert in sixtesnrcéederal

courts and before the Guantanamo Bay military commissions. Moreover, hishemad
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archival methodology appear to be consistent with those in the terrorist fiekltheasourts have
recognized.”) (internal citations and other citations omittedjted States v. Abu-Jihaa600 F.
Supp. 2d 362, 366 (D. Conn. 2008)ited States \Kassir, Crim. No. 04-356, 2009 WL
910767, at *7 (S.D.N.Y. Apr. 2, 2009)nited States v. Parach&rim. No. 03-1197, 2006 WL
12768, at *20 (S.D.N.Y. Jan. 3, 2006) (“Whatever the general pitfalls of the ‘vetting process’
that is employed by Kohlmann and others in his field, it is a sufficiently relralkethodology to
meet theaequirements of FedR. Evid. 702.”) (citation omitted).

Finally, the Dukasrgue thatKohlmann accepted evidence provided by the Government
as true, without any scrutiny, analysis, or comparison with other independent sqirkesNo.
13 at p. 61.) The pldem with this argument is that the Duldsnot identify any facts presented
in the hypothetical posted to Kohlmann that were unsupportéiabgvidence. As previaly
stated, such a hypothetical did not run afoul of the Federal Rules of Esiden

Accordingly, the Dukaail to show that they are entitled to relief on Claim 111

D. Claim IV — Failure to Request Juror Voir Dire after Juror Reaction

In Claim 1V, the Dukasssert that thetrial counsel weréneffectivein failing to request
that the Court condueir dire on a juror during trial based on the reaction of one of the jurors
to evidence produced at trial. According to the Dukas:

During the trial, the government played videos found on
Mohammed Shnewer’s computer that were vielwedome of the
petitioners. Among the videos shown were ones depicting
beheadings and another depicting a U.S. soldier having his arm
blown off. Following the videos there was a recess. The defendants
observed a female juror identified as juror #3 slamelvelence
binder shut and glare angrily at the defendants. Dwairgdire it
was disclosed that juror #3 had a sonin Iraq . . . . Each of the
Dukas reported his observations to the attorneys. However, the
attorneys did not bring the matter to the attenof the Court. Nor
did they make a record of the juror’s reaction.
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(Dkt. No. 13 at p. 63.)

Dritan Duka’strial attorney, Mr. Huff, does not recall a particular incident where a juror
had a visible emotional reaction to the playing of a particular video at 8edDkt. No. 314 at
p. 11.) Mr. Huff states that he knew the jurors would likely have a strong reactiornvidebs,
but that those reactions were inevitable because this Court did not exclude thain(&eg id)

Mr. Huff further sates that he has no reason to believe that in response to any questaming f
that Court, that any jurors would have stated that they could not remain fair andam{&ee

id. at p. 12.) Mr. Huff states that it has been his experience that most people who have been
subjected to voir dire and selected for jury service believe they are fair aadiahgnd capable
of following the judge’s instructionsSge id)

Eljvir Duka’s trial attorney, Mr. Archie, recalls that when the videos were played during
the trial that virtually all of the jurors appeared to be upset and shaken by \nwdgas on the
videos. GeeDkt. No. 31-1 at p. 21.) Like Mr. Huff, Mr. Archie states that it was inevitable that
the jurors would be upset by the vide&ed id. However, le does not recall any of the
defendants bringing to his or any of the other attorneys attention of any regcéqgaticular
juror to the playing of the videos at triabde id) Mr. Archie states that he does not believe that
the defense wdd have benefited had the jurors been questioned about their emotional reactions
to the videos and about whether they would continue to be fair and impartial towards the
defendants after viewing tivedeos. See idat p. 22.)

Shain Duka’s trial attorneyr. Riley, has a more specifiecollection of juror reaction
to the videos. Indeed, Mr. Riley states as follows in his declaration:

| recall an incidenduring trial when Juror #4, a woman whose son

was wounded while serving in the United States mylitar
Afghanistan, appeared to react visibly after viewing a jihadist
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video that had been admitted into evidence, which showed
American soldiers being severely woundedraq or Afghanistan.

For tactical reasons, | did not request that the trial judgeaak
action in response to the juror’s reaction.

| believed that any effort to have the judge question the juror about

her reaction to the video would not have caused the judge to

remove the juror.

Additionally, | thought that questioning the juror abbat reaction

to the video would have given additional emphasis and weight to

the video in the mind of the juror, and might have also caused that

juror, and perhaps others, to react negatively towards the defense.
(Dkt. No. 31-1 at p. 30.)

“Under Strickland, a federal habeas court ‘must indulge a strong presumption that
counsel’s conduct falls within the widange of reasonable professional assistadeedbs v.
Horn, 395 F.3d 92, 118 (3d Cir. 2005) (citiggrickland 466 U.S. at 689)The [petitionet
bears the burden of overcoming the presumption that ‘the challenged action might beednside
sound trial strategy.’Td. (citing Strickland 395 F.3d at 118).

The Dukasave not made a showing necessarshiow that the actions of their trial
counsel fell below an objective standard of reasonableAssdr. Riley’s declaration makes
clear,a sound trial strateggxistedfor not requesting that this Court conduct voir dire of the jury
in light of their readbn to viewing the videos. Mr. Rilegxplained that he had specific tactical
reasons for not requesting that this Court ke action with respect tojaror’s reaction to
viewing the videos. Specifically, Mr. Riley was concerned that any quesgioroud place
additional emphasis and weight on the video and perhaps have caused that juror (antlypotentia
others) to react negatively towards the defense.

While not directly analogous tbe circumstances giving rise to Claim IV Jacobs the

Third Cirauit had to analyze whetheounsel’s failure to inquire during voir dire of prospective
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jurors about racial bias amounted to ineffective assistance of counsel. The if¢uitin®ted
that had counsel requested voir dire with resped@l prejudice tat the trial court would
have been constitutionally bound to grant his req&est.Jacohs395 F.3d at 118. Nevertheless,
the Third Circuit explained that the petitioner failed to show that he was entitlederal
habeas relief because;

Counsel could have believed that probing the jurors’ potential

racial prejudices mighinduly emphasizthe racial differences,

somehowmject racial issues into a trialhere none existed, or

taint the jurors’ view of Jacobs and his attorney. In other words,

counsel reasonably could have concluded that asking questions

about racial prejudice would do more harm than good. Under these

circumstances, and in the absence of any evidence to the contrary,
we presume that counsel’s decision was sound trial syrateg

In this case, Mr. Riley felt thatsking about the jurors’ reaction to the videos would do
more harm than good as it would have placed additional emphasis on the videos. This Court
finds that Shain Duka has failed to overcome the presumption that Mr. Riley’s decsion w
anything but sound trial strategy. Thus, Shian Duka has failed to show that hdad émtit
federal habeas relief on this claim as he has not shown that he satisfiest fhrerfig of the
Stricklandtest.

The analysis with reggt to Dritan and Eljvir Duka in Claim Igroduces the same result.
Mr. Archie specifically recalled that the jurors were upset and shaken by the images of the
videos played at triaMr. Archie states that it was inevitable that the jurors would baea
upset by the videos and he was not surprisesgte that many of them were after the defense
unsuccessfully moved to exclude thevevertheless, he also statedt he thought the defense
would not benefit from having this Court question the jurors about their emotional reaations t

the videos and about whether they would continue to be fair and impartial towards the defedants

37



This Court finds thaEljvir Dukafails to show that Mr. Archie’erformance in failing to seek
voir dire fell below an objective standard of reasonableness. Mr. Aadmés that it was
inevitable that the jurors would be upset and tieatvas aware of the jurors’ reactions to the
videos. Thus, the purported reaction by one juror was something that was expected by the
attorneys after the videos were not excluded by this Cathrerefore, Eljvir Duka is also not
entitled to relief on this claim.

Finally, Dritan Duka’s attorneyiMr. Huff did not recall a particular incident where a
juror had a visible emotional reaction to the playing of the viddosever like Mr. Archie,
after having unsuccessfully moving to exclude the videos, Mr. Huff recognizeith¢hators
would likely have an inevitable emotional reaction to those viddod-uff states thahedid
not consider asking the trial judge to voir dire the jurors during theoduse it was his belief
that he thought the jurors would faér and impartial anéble to follow the court’s instructions.
Mr. Huff was clearly aware of the potential imp#tat the videos could have on the jury yet
decided, as a matter of trial strategy not to have the Court inquire further.dithisfi@ds that
Dritan Duka has also failed to show that Mr. Huff’s failure to object fell below an objective
standard of reas@bleness.

The Dukas have also failed sbow the level of prejudice necessary to warrant granting
them relief on this claintFirst, this Court cautioned the jury during its instructions as to their use
of the videos in arriving at a verdict by stating:

[T]he videos recovered from defendant’s computer was introduced
into evidence by the government to demonstrate motive and intent.
Some were not pleasant videos to look at. You should not let them
stir up your emotions to the prejudice of the defendantsr Yo

verdict must be based on a rational, fair and impartial
consideration of all the evidence and not on passion or prejudice

" The Third Circuit affirmed the admission of these videos on the Dukas’ direct appeal.
Duka 671 F.3d at 351-52.

38



against the defendants, the Government or anyone else connected
with this case.

(Trial Tr. at p. 6283-84.) The jury is presuntechase followed these instructionsge Weeks
528 U.S. at 234, such that any potential bias or prejudice produced by the videos wasdhlleviate
by this Court’s cautionary instructioRurthermore, any potential bias or prejudice on the part of
the juror in question is completely speculative. This Court cannot say that had coguesiad
voir dire, that the result of their trial would have been different to a reasqurablability.See
Palmer v. United Stated6 F. App’x 5, 8 (1st Cir. 2002) (unpubiied) (where claim of juror
bias is highly speculative, it is unlikely that failure to raise the issue affe@enitbome of the
trial); Evans v. LuomaNo. 05-72726, 2007 WL 128925, at *4 (E.D. Mich. Jan. 12, 2007)
(counsel’s failure to raise issue of juror bias did not prejudice petitioner whetaghly
speculative)As this Court noted isupranote 5, the jury acquitted all of the Dukas of Count Il
and Eljvir Duka of Count Il thereb§lustrating that they were able to compartmentalize the
evidenceagainst the defendants as it related to each specific count.

Accordingly, for these reasons, the Dukas are not entitled to relief on Maim

E. Claim V- Failure to Argue that Conversation was Admissible Under Federal Rule of
Civil Procedure 803(3)

Dritan Duka argues that appellate counsel was ineffective for failing to argue on appeal
that conversations he had with Besnik Bakalli in April, 2007 should have been admitted under
Federal Rule of Evidence 803(3). That rule states as follows:

Then-Existing Mental, Emotional, or Physical Condition. A
statement of the declarant's thexisting state of mind (such as
motive, intent, or plan) or emotional, sensory, or physical
condition (such as mental feeling, pain, or bodily health), but not
including a statment of memory or belief to prove the fact
remembered or believed unless it relates to the validity or terms of
the declarant's will.
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FED. R.EVID. 8033). “The rule is now firmly established that ‘[t|here are times when a state of
mind, if relevant, may be proved by contemporaneous declarations of feeling or itdertet
States v. Hernande176 F.3d 719, 726-27 (3d Cir. 1999) (quotBfgepard v. United State290
U.S. 96 (1933)). “However, the scope of this exception must be limited to prevent it from
devouring the rule. Thus, ‘[s]tatements that are considered under . . . the ‘state’of mi
exception, cannot be offered to prove the truth of the underlying facts assedeat 727
(quotingStelwagon Mfg. Co. v. Tarmac Roofing Sys., B8.F.3d 1267, 1274 (3d Cir. 1995))
(other citation omitted). “In determining whether statements relative to the dedastate of

mind are admissible under Fed. R. Evid. 803(3), three requirements must be satistired: (1)
statements must be contemporaneous with the . . . event sought to be proven; (2) it must be
shown that the declarant had no chance to refldtatis, no time to fabricate or misrepresent
his thoughts; and (3) the statements must be shown to be relevant to an issue in'thmitade.
Staes v. Jacksqrv80 F.2d 1305, 1315 (7th Cir. 1986) (internal quotation marks and citations
omitted);see also Reppert v. Marind59 F. App’x 481, 490 (3d Cir. 2007) (stating to be
admissible under 803(3) hearsay exception, declaration must “contempaigrexadence the
declarant’'s mental state, and declarant’s state of mind must be relevant tethéctazy
Hernandez176 F.3d 719Prather v. Prather650 F.2d 88 (5th Cir. 1981)); 5ck B.

WEINSTEIN & MARGARETA. BERGER WEINSTEIN'S FEDERAL EVIDENCE, 8§ 803.05[2][a] (to be
admissible under state of mind exception to hearsay, “[tlhere must be no suspicious
circumstances suggesting a motive for the declarant to fabricate or miengfriesor her

thoughts.”).
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Dritan Duka argues that his statement8akalli in April, 2007 evidenced intent not to
engage in acts of violence. Dritdbukapoints to the following statements he made to Bakalli in
April, 2007 to support his argument:

It's very hard brother. It's very hard. If you try and help the
Muslims,they call you a terrorist. It's very bad. You are afraid to
even give money, brother. To help children and the ones that, that
are suffering. . . If you send, you send money where they are
killing, you are a terro. . . you give (U/I) to the terrorists. . . .

They nail you, you can’t do nothing. Nowadays if you say
something. . . that's why | often tell people, ‘Be careful what you
say'’. ...

Because they put you in jail for no reason, man. . . for no reason.
You say something. In jail. For what? You haven't had it in your
mind to do anything you're raising your family, ‘poop’ they nalil
you thirty (30) forty (40) years in jail. For no reasons, just words.
It's not worth it. Especially with the government we have, it's
betterto keep it withing[sic] [Y]ou got to be careful what you

say. . ..

We, like we are, things are not the way they should be, let alone if
they put us in jail. What will the children do then. . ..

[Clause in jail . . . the father in jail. Alive. It's another thing when
you died. But the father alive. . . For what? To go to jail for word?
Forget it. You lose your mind. . . .

We are in their county, what can you do? We can’t do anything in
our country. Even there they nail you, they put you in jail, let
alon[e] here. . ..

We can't. .. we ... the biggest Jihad for us here in America is to
spread Islam. Just like we did with Rasha, with others. The is the
most important thing. That is war, believe me. That is Jihad. Jihad
is not just, like we say, to go fight. No. People misunderstand it. . .
. The first Jihad is with yourself when the devil tells you, do this,
you try, you fight with the devil. No, no, no, | won’t do it, | won’t
do it. Then the second Jihad is with your family. To work. To teach
Islam to your children. Then you shouldead Islamin, to tell

others, this is Islam. The one with war is ehh. . . the last one that
one. Like they say, that one is smaller, the bigger ones are like this.

Stay quiet. Don’t do anything. Do the dauah (Muslim ritual), show
people how Islam isThat'’s it. Otherwise forget it.

(Dkt. No. 17-2 at p. 983 & 102.) Dritan asserts that his “stated belief that viglbat was

impractical if not impossible within the United States and that his duty was to $glasacand
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raise his family was made at the very time the government maintain[s] he was arrokanbe
conspiracy whose stated aim was the murder of U.S. soldiers. Thus, it waskddrusshow
that he lacked the intent to commit the crime.” (Dkt. No. 13 at p. 70.)

Analysis of this ineffective assistance of appellate counsel claim begma wit
presumption that counsel’s actions are reason8ble Strickland466 U.S. at 689. If a claim is
not meritorious, then failure to raise the issue on appeal does notutensetfective assistance
of counselSee United States v. Mannjr&12 F.3d 835, 840 (3d Cir. 2000). Furthermore,
appellate counsel “need not (and should not) raise every nonfrivolous claim, but rather may
select from among them in order to maximizeltkedlihood of success on appe8ke Smith v.
Robbing 528 U.S. 259, 288 (2000). Within these constraints, the Supreme Court has held that it
is difficult to prove that a lawyer’s failure to raise a particular claim on dgpeatitutes
ineffective assistance of counssgee id. see also Jones v. Barnd63 U.S. 745, 751 (1983)
(rejectingper serule that appellate counsel must raise every nonfrivolous isSisénk v.
Vaughn 96 F.3d 666, 670 (3d Cir. 1996) (“[A]s a general matter, it is not inappropriate for
counsel, after consultation with the client, to override the wishes of the client wérersmg
professional judgment regarding [appealing] ‘fandamental’ issues.'ndeed, an exercise of
professional judgment is required because appealing losing issues “ruisk thigburying good
arguments . . . in a verbal mound made up of strong and weak contentibr(giting Jones
463 U.S. at 753).

The government suhitted a declaration from DritaDuka’s counsel, Mr. Huff. Mr. Huff
states in his declaration that he decided in his professional judgment on appéal iest t
chance for the Third Circuit to overrule this Court’s exclusion of the recording andagrant

trial was by presenting only that the evidence should be admitted under the rulglHtensss.
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He also states that he used his professional judgment to decide to file a joliate ppef with

the other defendants because it would more likely focus the attention of the appetjateon

the strongest defense claims of the defendants rather than individual Beef3ki{. No. 311 at

p. 10.) Mr. Huff states that he believed that the rule of completeness was ardbasigéor the
admission of the recording as opposed to the existing mental condition exception toshg hea
rule. See id.at p. 11.)

This Court finds that Dritan Duka has failed to overcome the presumption that Mis Huff’
actions were reasonable. As Mr. Huff explains in his declaration, he used lesspyoél
judgment in determining that a joint appellateef would be better for Dritan Duka.

Furthermore, he used his professional judgment to focus on the rule of completemesnbes
opposed to the state of mind exception to argue that the statements should have beernaadmitte
trial. Accordingly, Mr. Huff's tactical decision to omit the state of mind arguroerappeal did

not fall below an objective standard of reasonableness and this Court will not geessdhat
decision.

Nevertheless, even if Dritan Duka could somehow show that Mr. Huff's decision to not
appeal whether the statements should have been admitted under the state of ptiwhé®ce
hearsay fell below an objective standard of reasonableness, he still would have toathbere
would have been a different outcome (to a reasonable probability) had Mr. Huff rassesdlei
on appeal.

As described above, to satisfy Rule 803(3) for admission, a party must show that the
statements are contemporanewith the event sought to be proven and that the declarant had no
time to reflect so that he could fabricate his thougb¢® Jacksqry80 F.2d at 1315. As the

government notes in its brief, Dritan Duéapressed concern about “being careful” to Bakalli in
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March, 2007 for fear that he was potentially an FBI ag&seGovernment’s Trial Exhibit
(“GX”) 856-B at p. 8 (But you got to be careful. Cause maybe you're an FBI, how can |
know?).) Thus, by April 27, 2007, there were potential circumstances in play to sugyestea
for Dritan to misrepresent his state of miSeée United States v. Naide24 F.3d 718, 722-23
(11th Cir. 2005) (“[T]he passage of time may prompt someone to make a deliberate
misrepresentation of a former state of mindJijiited State v. Macey8 F.3d 462, 567-68 (7th
Cir. 1993) (statement made by defendant to employee four hours after directiogptegyare
alleged false invoices was inadmissible under Rule 803(3) because “the dstrictauld have
concluded that Macey had time to fabricate a story in the four hours betweemnthiarfcahis
statement to [the employee].”). Indeed, as this Court properly determined ingléms/iApril
27, 2007 statements of Dritan Duka into evidence under Rule 803(3):

The statement, it's not debing his contemporaneous feelings,

it's describing how he reacted or how he now says he reacted to

something he heard before . . . [T]hat's exactly what the rule is

designed to prevent, which is to give someone time to reflect and

then talk about it. Tét's why it admits the state of mind, the

contemporaneous expression and state of mind because there’s no

time to reflect, and therefore we assume it’s truthful. If you give

him a day or two to talk about well, you know, | was thinking —

well, that's what was thinking then then it kind of defeats the

purpose of the rule.
(Trial Tr. at p. 5556.) Therefore, Dritan Duka cannot show he was prejudiced blatgppel
counsel’s failure to raise this issue on appeal as the evidence was propedgexul this Cort
under Rule 803(3).

Dritan Duka has also failed to show prejudice for another reason. “In determining

prejudice, ‘a court hearing an ineffective assistance of counsel claim mustecdhsi totality of

the evidence before the judge and jurytiited States v. Travillion759 F.3d 281, 290 (3d Cir.

2014) (quotingstrickland 466 U.S. at 695)kee also Gooding v. Wyndd59 F. App’'x 83, 86
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(3d Cir. 2012) (finding that court must consider strength of the evidence of a pestigunérin
determiningwhether he was prejudiced due to counsel’s purported ineffectiveness) Beighg
v. Vaughn 166 F.3d 163, 172 (3d Cir. 1999)). The case againstrlitdkka was not a weak case
such that even if Mr. Huff should have made a Rule 803(3) argument on dpitaal Duka

was not prejudiced.

Indeed, the record is replete with instances of recorded conversatiatnatitigsDritan’s
intent such that the introduction of his April 27, 2007 statements would not have changed the
result of the proceedings to a reaable probability. By way of example only:

- On August 4-5, 2006 Dritan Duka, Shian Duka, Mohammed Shnewer and Mahmoud
Omar wenbn a fishing trip whereby Dritastated, “People like me and you we have we
have no education. We don’t know, only we know right from wrong. | think best thing
for us is to go fight jihad. To die is better. Better we die man cause this lifekisd up.”
(SeeGX 607-B at p. 3.)

- On Marcy 9, 2007, Dritan Duka stated as follows, “Whoever comes against you, you Kill
them. The other people who don’t do nothing you understand? Allah [God] said this
religion has to prevail and you have to spread it with a sword until it prevails alhever
world. Doesn’t mean you only kill those that come at you, that’s it. Whoever is, even if
these guy say, say I'm against it [noise] kill him, he is against it, cause he’s gemma b
burden.” GeeGX 853-B at p. 8.)

- On March 10, 2007n speaking to Bakalli, DritaDuka stated that, ‘We have nothing
here, because | would fuck their mothers, I'm going to start something. . . . We have no
access to getting arms, you can’t go there with a handgun. . . . We would need this,

RPG's . ... That finishes the job. . . . Because we have enough people. We are seven of
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us, we are stupid and that's what we need, we have to be stupid. . . . You must love your
religion and be stupid. . . . See, every one of us that’s involved is stupid, we are not
normal. . . . You're not normal, I'm not normal.” (GX 854-B at p. 4.)
Subsequently, in May 7, 2007, after Dritan Dukéfsil 27, 2007 statements showing that he
purportedly had no intent to kill, Dritan Duka, along with his brother, Shain Duka, met Omar at
his resident to purchase four fully automatic M-16 machine guns and threaigemiatic Ak
47 assault rifles. In light of the other evidence produced against Dritan Duied, ahis Court
finds that even if his April 27, 2007 statements should have been admitted under Rule 803(3),
Dritan Duka has failed to show prejudiced based upon the additional evidence impliaatiing hi
the conspiracy.
Accordngly, for these reasons, Dnitduka has failed to show that he is entitled to relief
under Claim V.

F. Claim VI — Failure to Request a Hearing on a Missing Recording

In Claim VI, the Dukasargue that theirespective triatounsewasineffective for failing
to request adaring on a missing recordingore specificdly, the Dukaslaim that FBI302
#349 states that on April 21, 2007, Bakalli joined the Dukas for paintball. Bakalli was equipped
with a body reorder that day(SeeDkt. No. 17-1.) The Dukasxplainthey told their counsel
during thatpaintball game that Bakalli referred to paintball as goddary training but that they
laughed at him and referred to it as a game. The Datkées that this conversation does not
appear on the recordings produced by the governngasdDkt. No. 14 at p. 64.)

The Dukaglaim that counsel should have made a specific request for the recording, and
thatif it was not produced by the government, the Dukas assert that counseltsingald

requested a hearing on the issue. They claim that, “[g]iven how much the government
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emphasized paintball as ‘training’ fpinad, counsel’s failure to pursue this potentially
exculpatory evidence was conduct falling below professional normgrapdliced the
petitioners.” (d. at p. 65.)

The governmengtates in its answer that it has copies of the audiotapesdreBakalli
and the Dukas on April 21, 2007, but that none of the recordings have been trangtebed.
governmenexplainsthat the recordings are largely in anatl@guage. While the govearment
states that it has been unable to confirm that the ®gkatements took place on April 21, 2007,
it does not matter because even if sustatement was made, the Dukase fail@ to show
prejudice, i.e. that counsel’s failure to request a hearing on this issue would hagedthe
result of their trial to a reasonable probability.

As the government notethiis was not a case where alltbé Dukasrecorded statements
to the cooperating witnesses over the course of the several months of tapedgsecupported
the charged crime3his was made clear to the jury during the government’s summation when
the Assistant United States Attorney stated the following:

They are friendshey’ve known eacbther for years. Of course
they’re going to have fun, of course they're going to clowning
around from time to time. | mean they’re still humans, but when
they're paintballing as training, when they’re shooting as training
they have fun, but it's training nonetheless and that’s their own
words.
(Trial Tr. at p. 6418.) Indeethe Dukadid speak about paintball as training in the record and
transcribed statement®y way of example only:
- On February 26, 2007, Dritan Duka stated that he viewed paintball as training for jihad
by stating: “It's like a real war, brother. . . . In military they use thig.iS. army. . . . It's

how they train you. . . . That's why we come, almost every day we come here you know. .

.. lwanna be ready for Jihad [Holy Struggle] [OV] Insha’ Allah [God willihgBX
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635-B at p. 13. Subsequently, Shain Duka also stated that paintball was “good training.”
Id.
- On March 23, 2007, the Duka brothers discussed the value of paintball as tr&amg. (
GX 855-B at p. 15-17.)
Furthermore, the Dukastatements that paintball was training was but one part ofex leage
againsthembrought forth by the government. One statement by the Dlbkapaintball was a
game admitted into evidence would hatve changed the result of the proceedings to a
reasonable probability. Instead, there were other incatimg actions and statemenfshe
Dukassuch agby way of example onlythe wish to bring jihad to the lited States, other
statements thandicatedthat paintball was trainingnd thepurchase of firearms. Accordingly,
the Dukadail to show that they are entitled to relief on this claim.

G. Claim VIl — Failure to Introduce Video Recording

In Claim VI, Eljvir Duka claims that his trial cosel, Mr. Archie, was ineffective when
he failed to present a ceersation Eljvir had with Bakallbon February 5, 2007 that they could
not harm American soldiers on United States soil because they had done nothing=lwong.
states that Mr. Archie mented this statement during his opening statement, but did not follow
through with presenting it at trial. According to Eljvir, this statement went to thiedfahe
government’s case against him and showed his lack of intent to harm United Staggs soldi
within the United States. Eljvir states that Mr. Archie never sowghave it admitted during
Bakallli's crossexamination or his own case, and that the statements were admissible under
Federal Rule of Evidence 803(3) as the statements reflected stiag@state of mind and intent.
During his opening statement, Mr. Archie did discuss a conversation the Dukas had in

February, 200Ayvhile in the Poconos. More specifically, Mr. Archie told the jury as follows:
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Now, they do talk, say some things. Theytal& about Muslim

oppression and then you have CW-2 in there who is miked up, he’s

in there trying to push buttons, he’s talking about Jehad again,

waging war. What does the Dukas talk about? They think it's okay

if it's overseas and if it's to defend yorgligion and your family.

He talks about why can’t we do it here? You'll hear it on the tape,

it's Horam. My client says overseas you are defending your

religion and your family, yes over here, what did he do? What did

he do, meaning what did the solider do? It's on the tape.
(Trial Tr. at p. 1620.) When Mr. Archie pressed this issue on Bakailng crossexamiration,
he ®uld not recall Eljvir's supposed statement to ltiat it was “harambdr forbidden. ee id.
at p. 5693.) Eljvir argues that having failed to lgiststatements to Bakalli admitted cross
examination, Mr. Archie should have attempted to admit them under Federal Rulderidevi
803(3).

Eljvir's trial counsel “cannot be deemed ineffective falifig to raise a meritless claim.”

Se Werts v. Vaugh@28 F.3d 178, 203 (3d Cir. 2000) (citations omittéd) previously
described, Rule 803(ermits a person to testify as to his then existing state of mind (such as
motive, intent or plan), or emotional, sensory, or physical condition, but does not permit a
statement of belief to prove the fact believ®deFeD. R. EviD. 803(3) see also Wagner v. Cnty.
of Maricopa 747 F.3d 1048, 1052-53 (9th Cir. 2013) (Rule 803(3) bars statements as to what
declarant might have believed that would have induced the state of mind and applidsewhen t
statements are offered to prove the truth of the fact of the underlying lpeiiafipns omitted)
T. Harris Young & Assoc., Inc. v. Marquette Electronics,, 1881 F.3d 816, 828 (11th Cir.
1991) (stating that Rule 803(3) cannot be used to prove the fact believed because to hold
otherwise would amount to the virtual destruction of the hearsay Né®);York v. Microsoft

Corp., No. 98-1233, 2002 WL 649951, at *3 (D.D.C. Apr. 12, 2002) (Rule 803(3) does not

permit evidencevhich is attempting to prove the truth of a belief).
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The governmendgtates that no transcript thfe February 5, 2007 recordingshzeen made
since neither side offered it intoidence at trial. The government assént it has listenetb
the recording and that it could not hear whetramnot the statement was ma®eeDkt. No. 31
at p. 89.) Despite this lack of clarity aswbether in fact Eljvir made this statement to Bakalli
he is stillnot entitled taelief on this claim for the following reasons.

This Court will assumarguendathat Eljvir did in fact make a statement to Bakétiat
they could not harm United States soldiers on American soil. However, Eljvitdaltow this
statement woulthavebeen admissible under Rule 803(3). Inde&@dppears as if he is
attempting to use Rule 803(3) to prove the truth of the underlying stated belieficafigc¢Hat
he could not have conspired to commit murder of American soldiers in the Unitedgtzdase
he had thidbelief. This amounts to Eljvir's attempt at an implied assertion which constitutes
inadmissible hearsagee HernandeA 76 F.3d at 727 (“[S]tatements offered to support an
implied assertion are inadmissdible hearsay.”) (internal quotation markstaiahs omitted).
Accordingly, Eljvir Duka is not entitled to relief on this claim because cownsglinot
ineffective when he failed to seekadmit this evidece under Rule 803(3).

VI. CERTIFICATE OF APPEALABILTIY

Pursuant to 28 U.S.C.Z&53(c), unless a circuit justice or judge issues a certificate of
appealability, an appeal may not be taken from a final order in a proceeding und&r@88J
2255.A certificate of appealability may issue “only if the applicant has made tastibb
showing of the denial of a constitutional right.” 28 U.S.C. § 2253(c2petitioner satisfies
this standard by demonstrating that jurists of reason could disagrethevdlstrict court’s
resolution of his constitutional claims or that jurists could conclude the issuestpkare

adequate to deserve encagement to proceed furtheMiller-El v. Cockrel] 537 U.S. 322, 327
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(2003). Applying this standard, the Cofintds that a certificate of appealability shadit issue
in this case on Claims-WIl. This Court reserves judgment on vther a certificate of
appealability should issue on Claim | until after the evidentiary hearings on Chae
completed and this Court issues its opinion on the merits on that claim.
VII. CONCLUSION
For the following reasons, ClaimsWil will be denied. The Court will conduct three
separate evidentiary hearings (one for ed¢heDuka brothers) on Claim I. Appropriate Orders

will be entered consistent with this @m@n.

DATED: SeptembeR9, 2015
s/Robert B. Kugler
ROBERT B. KUGLER
United States District Judge
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