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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

KEITH HASSON DRAKE,
Plaintiff, . Civ. No. 13-3868 (RBK) (KMW)
V. - OPINION
ROSELLEN GMUNIAK , et al.,

Defendants

ROBERT B. KUGLER, U.S.D.J.

l. INTRODUCTION

Plaintiff is a state prisoner incarcerated at the South Woods State Pristigiet@n,
New Jersey. He is proceedipgp sewith a civil rights complaint filed pursuant 42 U.S.C. §
1983. Plaintiff's application to proceadforma pauperisvill be granted based on the
information contained therein. Thus, the Clerk will be ordered to file the complaint.

At this time, the Court must review the complaint to determine whether it should be
dismissed as frivolous or malicious, for failure to state a claim upon whichmeliebe granted,
or because it seeks monetary relief from a defendant who is immune from suhe Fdlowing
reasons, the complaint will be dismissed. However, plaintiff shall be giventeéieean
amended complaint.

. BACKGROUND

The allegations of the complaint will be construed as true for purposes ofrdesisg.
Plaintiff names the following individuals as defendants in this case: (1) Ro&elMuniak —
Law Librarian South Woods State Prison; (2) Sergeant M. Sheppard — South Woods State

Prison; (3) Lieutenant “John Doe” — South Woods State Prison; (4) Christopher Holmes —
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Warden South Woods State Prison; (5) Greg Lanoza — Assistant Administrator Smdh W
State Prison; (6) David MetelowEducation Supervisor South Weo8tate Prisorand (7) Greg
Lanigan — Commissioner of the New Jersey Department of Corrections. Plaieki$f monetary
damages from each defendant.

A. Allegations Against Defendants Muniak, Sheppard and Doe

Plaintiff raises similar factual allegatioagainst defendants Muniak, Sheppard and Doe.
First, plaintiff claims that these defendants violated his constitutional rightayngeand
inspecting his legal material$le relies on the fact that the defendants stated on a disciplinary
report that tby reviewed data from a disk. Plaintiff claims that these three defendants also
conspired to deprive him of all of his legal materials by writing and issuingialdiacy charge.

Next, plaintiff alleges that tlsethree defendantsot only read his ledanaterials but that
they alsaconfiscatedhis legalmaterials. Plaintiff statebat the defendants confiscated a disc
that contained legal petitions addressed to the Essex County Superior Court ® redres
grievances. By confiscating this material, ptdf alleges he was unable to petition the courts
for a redressf grievances. Plaintiff also mentions that pst-conviction relief petition was
denied on August 31, 2012. By confiscating this material, plaintiff states that he d@adits
legalresearch and writingll over again. Plaintiff also alleges that the confiscation of his legal
materials affected his ability to use the law library. Thus, plaintiff allegésdndiscating his
legal materials deprived him of access to the courts.

Plaintiff also contends that these three defendants deprived lassisting other inmates
with their legal mattersindeed, as an example, plaintiff notes that his confiscated disc also

contained the legal materials of other prisoners.



Plaintiff also chims that defendants Muniask, Sheppard and Doe deprived him of using
the photocopying servidey confiscatinghis legal materials.

Plaintiff furtherstates that the three defendants have violated his rights by not informing
him of the rules and procedures of the South Woods State Prison. Specifically, @beyds
he was not informed as to the rules and procedures concerning personal compudters/wor
processors.

Finally, plaintiff alleges that these three defendants are liable to plaumtgtiant to42
U.S.C. §§ 1983, 1985 and 1986.

B. Allegations Against Holmes

Plaintiff alleges that he wrote to Warden Holmes on November 9, 2012 that his rights
were being violated at South Woods State Prison with respect to his legaalnaieing
confiscated. Holmes responded to plaintiff on November 15, 2012, and insplatedf that
he needed to use the inmate remedy systgmursue this issue.

Plaintiff claims that Holmes failed to intervene to correct the unconstitutional actions o
Muniak, Sheppard, Lonoza, Metelow and Doe, whom he supervdamtiff claims that
Holmes is liable pursuant to 42 U.S.C. 88 1983, 1985 and 1986.

C. Allegations Against Lanoza

Plaintiff asserts that he wrote to several New Jersey Department of Carsectio
employees on December 19, 2012 concerning that his rights were being violatedoaithhe S
Woods State Prison. He further claims that Lanoza failed to intervene to stop the
unconstitutional actions of defendants, Muniak, Sheppard, Metelow and Doe, whom he
supervises. He alleges that Lanoza is liable to him pursuant to 42 U.S.C. 88 1983, 1985 and

1986.



D. Allegations Against Metelow

Plaintiff alleges that he wrote to Metelmm February 21, 2011® notify him that his
rights were being violated #te South Woods State Prison. Plaintiff requested that Metelow
instruct Muniak to comply with affording him his constitutional rights concerninéege
materials being confiscated. Metelow wrote back to plaintiff on March 13, 2@i3tated that
theinformation that plaintiff submitted needed to be placed on the inmate remedy form.

Plaintiff claims that Metelow failed to intervene to correct the unconstitutional actions
Muniak, whomhe supervises. Plaintiff asserts that Metelow’s inaction dguseharm as his
legal materials being prepared for an upcoming court proceeding were atadfistviolation of
his constitutional rights.

E. Allegations Against Lanigan

Plaintiff wrote to Lanigan on November 28, 2012 to notify him that his rights were being
violated at the South Woods State Prison concerning his legal materials beisgatedf
Plaintiff claims that Lanigan failed to intervene to correct the unconstitutiotiaha of the
defendants that he supervises as the Commissioner of the NewlJepartment of Corrections.
Plaintiff claims that Lanigan’s inaction cause him harm as legal materiatdharépared for
upcoming legal proceedings were confiscated.
[11.  STANDARD OF REVIEW

A. Standard foSua Spont®ismissal

Per the Prison Litigation Reform Act, Pub. L. No. 104-134, 88 801-810, 110 Stat. 1321-
66 to 1321-77 (Apr. 26, 1996) (“PLRA"), district courts must review complaints in those civil
actions in which a prisoner is proceedingorma pauperissee28 U.S.C. § 1915(e)(2)(B),

seeks redresmyainst a governmental employee or ensige28 U.S.C. § 1915A(b), or brings a



claim with respect to prison conditiorsge28 U.S.C. § 1997e. The PLRA directs district courts
to sua spontelismiss any claim that is frivolous, is malicious, fails taestaclaim upon which
relief may be granted, or seeks monetary relief from a defendant who ismarfrom such
relief.

According to the Supreme Court’s decisiorigbal, “a pleading that offers ‘labels or
conclusions’ or ‘a formulaic recitation of tleeements of a cause of actiwill not do.” 556
U.S. at 678 (quotingell Atlantic Corp. v. Twomb)\650 U.S. 544, 555 (2007)). To survsua
spontescreening for failure to state a cldinthe complaint must allege “sufficient factual
matter” to show that the claim is facially plausibfowler v. UPMCShadyside578 F.3d 203,
210 (3d Cir. 2009) (citation omitted). “A claim has facial plausibility when thaftgfipleads
factual content that allows the court to draw the reasonable inferenceetdafeéndant is liable
for the misconduct alleged.Belmont v. MB Inv. Partners, InZ08 F.3d 470, 483 n.17 (3d Cir.
2012) (quotindgbal, 556 U.S. at 678). Moreover, whipeo sepleadings are liberally
construed, pro selitigants still must allege sufficient facts in their complaints to support a
claim.” Mala v. Crown Bay Marina, Inc704 F.3d 239, 245 (3d Cir. 2013) (citation omitted)
(emphasis added).

B. Section 1983 Actions

A plaintiff may have a cause of action under 42 U.S.C. § 1983 for certain violations of
his constitutional rights. Section 1983 provides in relevant part:

Every person who, under color of any statute, ordinance,
regulation, custom, or usage, of any State or Territory or the

1 “The legal standard for dismissing a complaint for failure to stataim gursuant to 28 U.S.C.
§ 1915(e)(2)(B)(ii) is the same as that for dismissing a complaint pursuaedécaFRule of
Civil Procedure 12(b)(6)."Schreane v. Sean&06 F. App’'x 120, 122 (3d Cir. 2012) (per
curiam) (citingAllah v. Seiverling229 F.3d 220, 223 (3d Cir. 2000))jtchell v. Beard 492 F.
App’x 230, 232 (3d Cir. 2012) (per curiam) (discussing 28 U.S.C. § 1997e(€)()jteau v.
United States287 F. App’x 159, 162 (3d Cir. 2008) (discussing 28 U.S.C. § 1915A(b)).
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District of Columbia, subjects, or causes to be subjected, any
citizen of the United States or other person within the jurisdiction
thereof to the deprivation of any rights, privileges, or immunities
secured by the Constitution and laws, shall be liable to the party
injured in an action at law, suit in equity, or other proper
proceeding for redress, except that in any action brought against a
judicial officer for an act or omission taken in such officer’'s

judicial capacity, injunctive relief shall not be granted unless a
declaratory decree was violated or declaratory relief was
unavailable.

Thus, to state a claim for relief under § 1983, a plaintiff must allege, first,dla¢ion of a right
secured by the Constitution or laws of the United States, and second, that tliede|@geation
was committed or esed by a person acting under color of state I8ee Harvey v. Plains Twp.
Police Dep’t 635 F.3d 606, 609 (3d Cir. 2011) (citations omittedg also West v. Atking37
U.S. 42, 48 (1988).

IV. DISCUSSION

A. Claims Against Defendants Rosellen G. Muniak, Sergeant M. Sheppard and Lieutenant
John Doe

As previously described, plaintiff raises several claims against deferddanisk and
Sheppard as well as an unnamed John Doe Lieutenant. Each of his claims are condiakered i

I. Reading Legal Material€laim

Plantiff first alleges that defendants Muniak, Sheppard andddediable under the First
Amendment for reading his legal materials. A plaintiff may state a First Amendhaient ¢
against defendants who relaid legal materials if he alleges that thegsva pattern or practice
of opening and reading his legal materials outside of his pres&eeeSchreane v. Holt82 F.
App’x 684, 676-77 (3d Cir. 2012) (per curiam) (“Prisoners may establish a violation ofshe Fi
Amendment without establishing actual injury where there is a pattern andeHapening

properly marked incoming legal mail outside the prisonaesence.”) (citingones v. Brown



461 F.3d 353, 359 (3d Cir. 20063ge also Thompson v. Hayméalo. 09-1833, 2011 WL
2652185, at *5 (D.N.J. July 6, 201(Bame)

Plaintiff does not allege that the defendants have engaged in a pattern or practice of
reading his legal materials. Instead, the complaiage8 that his legal material were read and
confiscated onceFurthermore, the complaint does not allege that this solo incident was due to
an improper motive. Therefore, plaintiff fails to state that his First Amendment weghes
violated because hisgal materials were purportedly read by defendants Muniak, Sheppard
and/or Doe.AccordOrtiz v. Prison Bd. Memberslo. 08-2126, 2011 WL 776195, at *4 (M.D.
Pa. Feb. 28, 2011) (finding amended conmpltailed to state First Amendment claim where
there was no assertion that mail was opened outside of his presence pursuapatteamy
practice or policy, Hale v. Pennsylvania Dep’t of CoriNo. 07-0345, 2010 WL 3791833, at *3
(M.D. Pa. Sept. 16, 2010) (“Isolated incidents of opening legal mail outside of an inmate’s
presence, without any evidence of improper motive, is nothing more than an assertion of
negligence, and is insufficient to establish a constitutional violation.”) (a&bmitted).
Accordingly, this claim will be dismissed without prejudice for failure to stataisapon
which relief can be granted.

i Confiscation of Legal Material€laim

Plaintiff next raises several allegations related to the confiscation of hisrataials.
More specifically, plaintiff alleges that the defendants confiscated a ditairmoglegal
petitions addressed to the Essex County Superior Courts seeking to redressegsidva
further alleges that the confiscation also deprived him of the rigidrtecipate in the use of the

law library reference materials.



Plaintiff argues that his Firsind Fourteenthmendment rights were violated by being
denied access to the courts. “Under the First and Fourteenth Amendments, prstanea
right of access to the courts.Monroe v. Beard536 F.3d 198, 205 (3d Cir. 2008) (citibgwis
v. Casey518 U.S. 343, 346 (1996)). “Where prisoners assert that defendants’ actions have
inhibited their opportunity to present a past legal claim, they must show (1) thauffergd an
‘actual injury’ — that they lost a chance to pursue a ‘nonfrivolous’ or ‘arguable’ underlying
claim; and (2) that they have no other “remedy that may be awarded as recgnfpetine lost
claim other than in the present denial ofess suit.”ld. (citing Christopher v. Harbury536
U.S. 403, 415 (2002)). Thus, to satisfy the requisite pleading requirements, “[tjhe complaint
must describe the underlying arguable claim well enough to show that it is ‘raarmére
hope,” and it musdescribe the ‘lost remedy.’Id. at 205-06 (footnote omitted) (citing
Christopher 536 U.S. at 416-17).
In Monroe the Third Circuit determined that the complaint failed to state an access to

courts claim upon which relief could be granted and stated the following:

In this case, the defendants confiscated all of the plaintiffs’

contraband and non-contraband legal materials, including their

legal briefs, transcripts, notes of testimony, exhibits, copies of

reference books, treatises, journals, and personal handwritten

notes. In their initial pleadings, the plaintiffs’ claim rested solely

on the ground that the defendants confiscated their legal materials,

contraband and notentraband alike. That claim, on its face, was

insufficient to state a claimnalerHarbury. So too were their

subsequent amendments, which alleged that they lost the

opportunity to pursue attacks of their convictions and civil rights

claims but did not specify facts demonstrating that the claims were

nonfrivolous. Nor did they maintain that they had no other remedy

to compensate them for their lost claims. Even liberally construing

their complaints as we must do fmo selitigants, they do not

sufficiently allege that they have suffered an actual injury.

536 F.3d at 206 (inteah citation and footnote omitted).



Plaintiff fails to describe the underlying arguable claims that he wasrntesviom
raising due to the confiscation of his legal materials. Therefore, pursuanipledadeng
standards set forth in above, plaintifstHailed to state Rirstand Fourteenthmendment access
to the courtglaim. As it is possible that an amendment could cure this deficiency, the dismissal
of this claim will be without prejudice.

Plaintiff also alleges that the confiscation of his legaterials violated his Eighth
Amendment rights as it constituted cruel and unusual punishment. More specifieatitytfpl
alleges that confiscating his legal materials constituted cruel and unusuainpemidecause it
“caused him to do many house of research; hours of typing legal petitions, brités) notice,
written motions, letters to courts, judges and attorneys all over again[,]” and sheautised him
to suffer from “mental anguish, stress, insomnia, loss of appetite, nauseatet}, aaxere
headaches, worrying and mood swings|[.]” (Dkt. No. 1 at p. 5.)

To state a claim under the Eighth Amendment for cruel and unusual punishment, a
plaintiff must allege both an objective and a subjective comporsse.Wilson v Seiteb01
U.S. 294, 298 (1991%ee also Ali v. Suchoglid54 F. App’x 143, 145 (3d Cir. 2007) (per
curiam) (citation omitted) Only “extreme deprivations” are sufficient to make out an Eighth
Amendment claim.See Hudson v. McMillar503 U.S. 1, 9 (1992). As to the objgeti
component, only those deprivations denying the “minimal civilized measure of life’
necessities,” which includes food, clothing, shelter, sanitation, medicalrchpeesonal safety
qualify as sufficiently grave to form the basis of an Eighth Amendment iaolabee Betts v.
New Castle Youth Dev. Ct621 F.3d 249, 256 (3d Cir. 2010). As to the subjective component,
the plaintiff must show that the prison official acted with deliberate indifferemthe prisoner’s

health or safetySee Wilson501 U.S. at 298-99. Thus, “the official must both be aware of



facts from which the inference could be drawn that a substantial risk of seriousxistsnand
he must also draw the inferenceWilson v. Burks423 F. App’'x 169, 173 (3d Cir. 2011) (per
curiam) (quoting=armer, 511 U.S. at 837).

In this case, plaintiff fails to state an Eighth Amendment cruebandual punishment
claim. Confiscating plaintiff's legal materiatsd not deny plaintifthe minimal civilized
measure of life necessitisech as food, clothing, shelter, sanitation, medical care or personal
safety Accordingly, this claim will be dismissed with prejudice as any potential amehdmen
would be futile.

Finally, plaintiff argues that his Sixth Amendment rights were violated dtlesto
confiscation of his legal materials. More specificgtihaintiff argues that he was not allowed to
have the assistance of counsel, presumably to redress his grievahdée wiison. Contrary to
plaintiff's argument, he had no absolute constitutional right to counsel to proceedswith hi
pursuit of prison grievancessee Parham v. Johnsat26 F.3d 454, 456 (3d Cir. 1997The
Supreme Court has not recognized nor has the court of appeals found a constitutiomal right t
counsel for civil litigants.”) (citations omitted). Accordingly, plaintiff's Sixtma&ndment claim
will be dismissed with prejudice as any possible amendment would be futile.

iii. Legal Assistance to Other Inmatékiim

Plaintiff also alleges thatonfiscating his legal materials prevented plaintiff from
providing legal assistance to other inmates. Plaintiff states that the legal mé#tatialsre
confiscated also contained the legal materials of otheatesn Plaintiff's arguments
notwithstandinginmateto-inmate legal assistance does not receive any more constitutional
protection than correspondence between inmates without legal assisSaedeerotti v.

Quinones488 F. App’'x 141, 145 (7th Cir. 2012) (“[ljJnmates do not have a constitutional right to
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provide legal assistance to other prisoners.”) (ciBhgw v. Murphy532 U.S. 223, 231 (2001);
Watkins v. Kaspeb99 F.3d 791, 797 (7th Cir. 20103ge alsd®?ayne v. PummillNo. 13-1172,
2013 WL 6175819, at *1 (S.D. Oh. Nov. 22, 2013) (“While the First Amendment right of
prisoners for access to the courts is well-established, a prisoner has no indepght® assist
other prisoners with their legal work.”) (citifdhaddeusX v. Blatter 175 F.3d 378, 395 (6th Cir.
1999) (en banc)yeport and recommendation adopted B914 WL 272598 (S.D. Oh. Jan. 23,
2014);Armstrong v. ColemarNo. 11-1074, 2013 WL 3776919, at *11 (W.D. Pa. July 15, 2013)
(noting that “inmateo-inmate correspondence that includes legal assistance does not receive any
more constitutional protection than correspondence between inmates without any legal
assistance.”) (citations omitted)Accordingly, plaintiff fails to state that he had a constitutional
right to provide legal agstance to other inmates. Therefdtes claim will be dismissed with
prejudice as any potential amendment would be futile.

Iv. Photocopying Serviceéslaim

Plaintiff also alleges that the defendants violated his right to photocopyingeseby
confiscating his legal materials. According to plaintiff, by confiscatindglgial materials, he
“was unable to use the Legal Photocopying Services to send his legal petitionsdorth¢o
redress” grievancesSéeDkt. No. 1 at p. 8.)

At the outset, the Court notes that prisoners do not have a right to free photocopies for
use in lawsuits.See Kelly v. York Cnty. Prisp825 F. App’x 144, 145 (3d Cir. 2009) (per
curiam) (citingJohnson v. Moore948 F.2d 517, 521 (9th Cir. 199BHarrell v. Keohane621
F.2d 1059, 1061 (10th Cir. 1980)). Similar to plaintiff's access to the court’s claim, tinis clai

also fails as plaintiff fails to show that he was actually injured due to a pudgaiiige to being
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able to utilize the photocopyingrsees. Accord Kelly 325 F. App’x at 145. Therefore, this
claim will be dismissed without prejudifer failure to state a claim.

V. Failure to Inform Plaintiff of Rule Chang@laim

Plaintiff alleges that the defendants violated his rights by not informing him of the rules
and procedures concerning personal computers and word processors at the South Woods State
Prison. According to plaintiff, the defendants revised the personal computer/woes$ng
agreement which led to a disciplinary charge beawvged against plaintifivhere plaintiff
discovered that his legal materials had been read through.

It is unclear what constitutional basis plaintiff is attempting to raise this claim under.
Accordingly, he Court finds that this claim lacks facial ypsebility under thdgbal standard.
Nonetheless,lpintiff may be attempting to argue that the failure to inform him of the rule
change caused his legal materials to be read through and ultimately confiduiatethereby
violated his First Amendment hgjof access to the courts. However, for the reasons previously
stated, plaintiff failed to state an access to the courts claim. Therfefotiee foregoing reasons,
this claim will also be dismissed without prejudice for failure to state a claim.

Vi. Setion 1985 and 1986 Claims

Plaintiff next alleges that the defendants are liable under 42 U.S.C. § 1985 for cgnspirac
and 42 U.S.C. 8 1986 for neglecting to preveainiff from being injured.Section 1985
consists of three subsections dealing withoaugsiconspiracies to interfere with civil rights.
Subsection (3) provides a remedy, generally, if two or more persons conspire ohgo on t
premises of another, “for the purpose of depriving, either directly or indirectlyesgn . . . of
the equal protection of the laws, or of equal privileges and immunities under the #2vs.”

U.S.C. § 1985(3).To state a claim underi®85(3), a plaintiff must allege, “(1) a conspiracy; (2)

12



for the purpose of depriving, either directly or indirectly, any person or class ohpakthe

equal protection of the laws, or of equal privileges and immunities under the laws) anda(3

in furtherance of the conspiracy; (4) whereby a person is injured in his person otypooper
deprived of any right or privilege @f citizen of the United StatesFarber v. City of Patersgn

440 F.3d 131, 134 (3d Cir. 2006) (internal quotation marks and citations omitted). With respect
to the second element, “a claimant must allege some magi@rhaps otherwise class-based
invidiously discriminatory animus behind the conspirators’ action in order to stéigma” Id.

at 135 (emphasis in original) (internal quotation marks and citation omitted).

In this case, no such allegations of discriminatory intent are set forth in tipéaoom
Accordingly, plaintiff fails to state a 8985claim againsthe defendants and the claim will be
dismissed without prejudice.

Section 1986 of Title 42 states that:

[e]very person who, having knowledge that any of the wrongs

conspired to be done, and mentioned in section 1985 of this title,

are about to be committed, and having power to prevent or aid in

preventing the commission of the same, neglects or refuses so to

do, if such wrongful act be committed, shall be liable to the party

injured.
42 U.S.C. § 1986. Because plaintiff failed to state a conspiracy claim under,&38%o fails
to state his related 8 1986 claim againsséhthrealefendants See Heath v. Shannot42 F.
App’x 712, 718 (3d Cir. 2011) (per curiam) (“Because Hetdiled to state a conspiracy claim
under § 1985, the District Court properly ruled that his related § 1986 claims also fédgihg)
Rogin v. Bensalem Tw&16 F.2d 680, 696 (3d Cir. 1980)). Thus, plaintiff's § 1986 claim will

also be dismissed viibut prejudice.
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vii.  State Law Claims

It appears as if plaintiff is also attempting to bring state law claims against defenda
Muniak and Sheppard as well as the unnamed John Doe Lieutenant. Indeed, plainsfttassert
the defendants conspired against him separate and apart from his § 1985 congjnacy cl
against these three defendant® state a claim for civil conspiracy in New Jersey, “the plaintiff
must allege that the defendant (1) entered into an agreement with at leasieopeson, (2)
for the purpose of committing an unlawful act; and (3) one of the conspirators then et at |
one overt act in furtherance of the agreement; and (4) plaintiff suffeneel @amage as a
result.” White v. TaylorNo. 10-5485, 2013 WL 4595885, at *6 (D.N.J. Aug. 28, 2013) (citing
Banco Popular N. Am. v. Gandi76 A.2d 253, 263 (N.J. 2005)).

In this case, all of the federal claims against defendants Muniak and Sheppalidaas w
the unnamed John Doe Lieutenant have been dismissed. Any state lavactaihesefore
presumably asserted pursuant to the Court’s supplemental jurisdiction under 28 U.S.C. § 1367.
However, when a court has dismissed all of the claims over which it had origisdigtian
against a defendant, the supplemental jurisdictiatutg grants the Court discretion to dismissed
the remaining state law claimagainst them See28 U.S.C. 8 1367(c)(3). As plaintiff's federal
claims against defendants Muniak, Sheppard and the unnamed John Doe Lieaenaeen
dismissed at this egrkcreening stage, the Court will also decline to exercise supplemental
jurisdiction over his state law clainagjainst these three defendants

B. Claims Against Warden Christopher Holmes

Plaintiff claims that he wrote to defendant Holmes in November, 2012, regarding his
rights being violated at the South Woods State Pris¢aintPf states that he requestidm

Holmes that he order the defendants to not violate his rights by confiscatiegdd materials.
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Holmes responded to plaintiff that he neededde the inmate remedy systenraise these
issues Plaintiff argues that Holmes failed to intervene to correct the unconstitutidiosisacf
the defendants that he supervises. Furthermore, by Holmes inaction, he denietkbgriathe
courts in Ight of plaintiff's confiscated legal materials.

“In order for liability to attach under 8 1983, a plaintiff must show that a defendant was
personally involved in the deprivation of his federal rights€ars v. Beard532 F. App’'x 78,
81 (3d Cir. 2013) (pr curiam) (citingRode v. DellacipreteB45 F.2d 1195, 1207 (3d Cir. 1988)).
“[L]iability cannot be predicated solely on the operation of respondeat superisonge
involvement can be shown through allegations of personal direction or of actuaé&geveind
acquiescence.Evancho v. Fished23 F.3d 347, 353 (3d Cir. 2005) (citation omitted). In this
case, plaintiff's allegations against Holnaggpear to be based primarily oneapondeat
superiortheory in his capacity as warden of the South W@&tdse Prison This istypically
insufficient to stag a § 1983 claim

Nevertheless,lpintiff claimsthat he put Holmes on notice of the purported constitutional
violations by writing him in November, 2012. Severaiirts have explained that a plaihtif
states a claim by alleging that a supervisory defendant reviewed a grievaneaghehaaintiff
alleges an ongoing violation as that defendants is then *“personally involved in that violation
because [s]he is confronted with a situation [s]he can remedy direc@igrter v. SmithNo. 08-
279, 2009 WL 3088428, at *6 (E.D. Pa. Sept. 23, 2009) (qubtamgett v. Barf 538 F. Supp.
2d 511, 524-25 (N.D.N.Y. 20083ee also Zappulla v. Fische¥o. 11-6733, 2013 WL
1387033, at *10 (S.D.N.Y. Apr. 5, 2013) (“[T]he Complaint further alleges that Defendant Lee,
after being informed of that ongoing violation through the grievance procesd,téaremedy

that wrorg. Those allegations . . . are adequate to state a claim against Lee.”) &atitied);
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Whitehead v. Rozymlo. 11-102, 2012 WL 4378193, at *2 (W.D. Pa. Aug. 7, 2012) (“In the
prison setting, where a grievance alleges an ongoing constitutional violationnassrge
defendant who reviews it is personally involved in that violation because he is confrahtad w
situation he can remedy directly.”) (citations omittedport and recommendation adopted by
2012 WL 4370929 (W.D. Pa. Sept. 24, 20M®)lfiams v. JohnsonNo. 10-1290, 2011 WL
1396967, at *5 (E.D. Va. Apr. 11, 2011) (“In support of his argument, Williams states that
Johnson was made aware of these violations through appeals to denials of grievances that
Williams filed. To the extent that the [allegations] relate to ongoing constitutionatioms that
defendant Johnson was made aware of, Williams has plausibly stated a chaimcfodohnson
made be liablé); Binsack v. Lackawanna Cnty. Prisdwo. 10-535, 2010 WL 4973309, at *3
(M.D. Pa. Oct. 14, 2010) (“A prisoner’s grievance or complaint regarding ongoing ataysbe
sufficient to put a prison official on notice of such abuse by other prison staff aatbtkemay
show actual knowledge of an alleged constitutional violation angieszence in the events
forming the basis of a prisoner’s claims.”) (citiAtkinson v. Taylqr316 F.3d 257, 270-71 (3d
Cir. 2003)),report and recommendation adopted B§10 WL 4956329 (M.D. Pa. Dec. 1,
2010).

In the instant case, however, plaintiidhnot stated a constitutional violation, must less
an ongoing violation. Indeed, plaintiff failed to state that the confiscatiois tédal materials
was an ongoing violation that Holmes could remedy direglplaintiff only alleges that the
confiscdion of his legal materials occurred ondéurthermore, for the reasons previously stated,
plaintiff failed to allege even a constitutional violation for this confiscation daileel to allege

arguable claims that he was prevented from raigrggstain that a constitutional violation had
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actually t&en place Accordingly, plaintiff's § 1983 claims against Holmes will be dismissed
without prejudice for failure to state a claim upon which relief can beegtant

Plaintiff also raises claims under 42 U.S.C. § 1985 and 1986 against Holmes. As
previously noted, to state a § 1985 claim, a plaintiff must allege, “(1) a conspizaby;, {he
purpose of depriving, either directly or indirectly, any person or class afrgeos the equal
protection of the laws, or of equal privileges and immunities under the laws; and (3)ran a
furtherance of the conspiracy; (4) whereby a person is injured in his person atypoope
deprived of any right or privilege of a citizen of the United Statésiber, 440 F.3d at 134
(internal quotation marks and citations omitted). With respect to the second elenotantmant
must allege some raciaf perhaps otherwise class-bas@wvidiously discriminatory animus
behind the conspirators’ action in order to state a claich.at 135 (emphasis in original)
(internal quotation marks and citation omitted). Plaintiff fails to allege some ragattwaps
otherwise class based animus behind Holmes behavior. Therefore, plaintiti fdseta 8
1985 claim. Furthermore, as plaintiff's § 1985 claim fails, so does his § 1986 claim against
Holmes. See Heath442 F. App’x at 71&citing Rogin 616 F.2d at 696

Forall of the foregoingeasons, the claims against Holmes will be dismissed without
prejudice for failure to state a claim.

C. Claims Against Greg Lanoza, David Metelow & Gary Lanigan

Plaintiff's claims against defendants Lanoza, Metelow and Lanigasiraii@r to his
claims against Warden Holmes. The only main difference between these claims eladrb
agains$ Holmes is the date upon which plaintiff informed these defendants of the purported
constitutional violations (December 19, 2012 for Lanoza, February 21, 2013 for Metelow and

November 28, 2012 for Lanigan). However, similar to the claims against Hqilamdiff
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alleges that these three defendants failed to intervene to correct the unconatiaidiions of

the defendants for whom they supervise which caused plaintiff harm as henrggbatess to

the courts due to the confiscation of his legal papers. Additionally, as to defendant &ualypza
plaintiff also alleges a § 1985 and § 1986 claim. However, plaintiff's claims agja@ise three
defendants fail to state a claim upon which relief can be granted for the sanms asasowvhy

he failed to state claisagainst HolmesSee infraPart IV.B. Therefore, the claims against these
defendants wilalsobe dismissed without prejudice.

D. Request for Appointment of Counsel

Plaintiff has requested the appointment of counsgtelkt. No. 4.) Indigent persons
raising civil rights claims have no absolute constitutional right to couses.Parham126 F.3d
at 456-57. In determining whether to appoint counsel, a court considers the foll¢Witige
plaintiff's ability to present his or her own case; (2) the complexity of the iegees; (3) the
degree to which factual investigation will be necessary and the ability ofaiméfpto pursue
such investigation; (4) the amount a case is likely to turn on credibility deteionsig5)
whether the case will require the testimony of expert witnesses; andd€t)erkhe plaintiff can
attain and afford counsel on his own beh&ée Tabron v. Gracé F.3d 147, 155-56, 157 n. 5
(3d Cir. 1993)see alscCuevas v. United State®22 F. App’'x 142, 144-45 (3d Cir. 2011) (per
curiam) (reiterating th&abronfactors).

Applying these factors to this case, the Goull deny plaintiff's requestor the appointment
of counsel.It is worth noting that the complaint is being dismissétiout prejudice due to a
failure to state a claim. Thus, plaintiff's request for the appointment osebwiill alsobe
denied without prejudice as plaintifhs yet to even state a claim upon which relief can be

granted.
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V. CONCLUSION
For the foregoingeasons, the complaint will be dismissed. An appropriate order will be

entered.

DATED: April 24, 2014

s/Robert BKugler
ROBERT B. KUGLER
United States District Judge
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