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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY

LOUIS NATALE, DANIEL RUVIN, : Hon. Joseph H. Rodriguez
MICHAEL DALLAS, BETTY BARNES,
ALFRED DITULLIO, HARVEY SKLAR, : Civil Action No. 134896

ALBERT JOHN ELLOR,
FRANK HIGGINS, ANTHONYMARINO,:
STEPHEN PERRY, LINDA BURGER,
ANTHONY ROMANO,
Plaintiffs, : OPINION
V.
MISSION SOLUTIONS LLC
d/b/al/ MISSION SOLUTIONS
ENGINEERING,

Defendant.

This employment discrimination matterbefore the Court on eleven
separate motions for summary judgment filed by bdfnt Mission
Solutions LLC (“MSE” or “Defendant”)Oral argument was heard on the
motions on March 9, 2016 and the record of thattpealing is
incorporated herd=or the reasons placed on the record that daytlaose

set forth below, six of the motions will be grantaud five will be denied.
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Background

MSE is a supplier of systems engineering, softwargineering, and
systems integration services and products forlltheged States
Government defense systeniis.December 2011, MSE announced to its
employees that it planned to implement workforc@uetions because of
decreased governmental fundir@n January 6, 2012, MSE notified
Plaintiffs they were being terminated part of a reduction in force
necessitated by diminished business needs resutiong a reduction in
contracted and projected busine8SE did not provide any specific
explanation tahe twelvePlaintiffs as to why they in particulavere
selected fotermination.Defendant contends here, however, that in
deciding which employees to lay off, MSE followedanking process which
was a regular part of employee revieisaployees with each department
were ranked by their overall value to the organ@matThose selected for
termination were first evaluated to determine wtegttheir skills would
enable them to fill any other position in the comgaMSE had
approximately 500 employees at the time the Pl#miwerenotified of
their terminationand selecte 68 people for termination as part of the

reduction in force.



Plaintiffs have allegeSE targeted older employees for termination
aspart of the reduction in force, and that MSE'’s s@len of Plaintiffs for
termination was part of a broader plan by Mi8Eeduce the age of its
workforce.(Compl., 1 2427.) Plaintiffs fled a Complaint in this matter on
August 14, 2013 allegingmploymentiscriminationbased on agm
violation of the ADEA and NJLAD.

Summary Judgment Standard

A court will grant a motia for summary judgmentthere is no
genuine issue of material fact and if, viewing thets in the light most
favorable to the noimoving party, the moving party is entitled to judgnt

as a matter of lawRearson v. Component Tech. Cqrp47 F.3d 471, 482

n.1(3d Cir. 2001) (citingelotex Corp. v. Catretéd77 U.S. 317, 322 (1986));
accordFed. R. Civ. P. 5@&). Thus, this Court will enter summary judgment
only when “the pleadings, depositions, answersitenrogatories, and
admissionn file, together with the affidavits, if any, shalvat there is no
genuine issue as to any material fact and thattbeing party is entitled to
judgment as a matter of lawFed. R. Civ. P. 5@).

An issue is “genuine” if supported by evidence sticht a reasonable

jury could return a verdict in the nonmoving pastfavor.Anderson v.

Liberty Lobby, Inc, 477 U.S. 242, 248 (1986A.fact is “material” if, under




the governing substantive law, a dispute aboutfalscemight affect the
outcome of theuwit. Id. In determining whether a genuine issue of material
fact exists, the court must view the facts andedlsonable inferences
drawn from those facts in the light most favoratwéhe nonmoving party.

Matsushita Elec. Indus. Co. v. Zenith Radio CoA¥5 U.S. 574, 587 (1986).

Initially, the moving party has the burden of denstimating the

absence of a genuine issue of material f@elotex Corp. v. Catretd 77

U.S. 317, 323 (1986nce the moving party has met this burden, the
nonmoving party mst identify, by affidavits or otherwise, specifects

showing that there is a genuine issue for tdicl, Maidenbaum v. Bally’s

Park Place, In¢870 F. Supp. 1254, 1258 (D.N.J. 1998hus, to withstand
a properly supported motion for summary judgmehg honmoving party
must identify specific facts and affirmative evidenthat contradict those
offered by the moving partndersen 477 U.S. at 25&7.Indeed, the
plain language of Rule 56(c) mandates the entsuoimary judgment,
after adequate timfor discovery and upon motion, against a partpwh
fails to make a showing sufficient to establish gxéstence of an element
essential to that party’s case, and on which treatypwill bear the burden

of proof at trial.Celotex 477 U.S. at 322.




In deciding the merits of a party’s motion for summaunggment, the
court’s role is not to evaluate the evidence anddkethe truth of the
matter, but to determine whether there is a genigsee for trial.
Anderson 477 U.S. at 24Credibility determinawons are the province of

the finder of factBig Apple BMW, Inc. v. BMW of N. Am., InG.974 F.2d

1358, 1363 (3d Cir. 1992).

In an employment discrimination case, the burdepeassuasion on
summary judgment remains unalterably with the emg@las movantThe
employer must persuade the court that even iffathe inferences which
could reasonably be drawn from the evidentiary miate of record were
viewed in the light most favorable to the plaintifio reasonable jury could

find in the plaintiff's fava. Doe v. C.A.R.S., 527 F.3d 358, 362 (3d Cir.

2008).
ADEA

The ADEA prohibits employers from “discharg[ing] wmdividual or
otherwise discriminat[ing] against any individualtkvrespect to his
compensation, terms, conditions, or privilegesmfployment, because of
such individual’s age.29 U.S.C. § 623(a)(1Age discrimination claims in

which the plaintiff relies on circumstantial evidenproceed according to

the threepart burdenshifting framework set forth in McDonnell Douglas



Corp.v. Geen,411U.S. 792 (1973 Keller v. Orix Credit Alliancelnc., 130

F.3d 1101, 1108 (3d Cir. 1997) (reaffirming the &pation of a “slightly

modified version of[McDonnell Douglag(in ADEA cases”)!

Under this framework, the plaintiff must first ebtish aprima facie

case of discriminatiorKeller, 130 F.3d at 1108 (citin8t. Mary’s Honor Ctr.

v. Hicks, 509 U.S. 502, 506 (1993)%atisfying theprima facie elements

creates an “inference of unlawful discriminatioRiVirotto v. Innovative

Sys., Inc, 191 F.3d 344, 357 (3d Cir. 1999) (quotiwaldron v. SL Indus.,

Inc., 56 F.3d 491, 494 (3d Cir. 1995))he elements of prima facie case of
age discriminationn an ordinary employment termination matege that:
(1) the plaintiff is at least forty yearld; (2) the plaintiff suffered an
adverse employment decision; (3) the plaintiff yaslified for the position
in question; and (4) the plaintiff was ultimatebplaced by another
employee who was sufficiently younger so as to sarppn inference od

discriminatory motiveBurton v. Teleflex InG.707 F.3d 417, 426 (3d Cir.

2013).
‘[ D]iscrimination clams resulting from a RIF differoin a decision to

fire an employee.Tomasso v. Boeing Cp445 F.3d 702, 7112 (3d Cir.

1“Age discrimination claims under the ADEA and LAD @g@verned
by the same standards and allocation of burdempsadf.” Lawrence v.
Natl Westminster Bank N.J98 F.3d 61, 65 (3d Cir. 1996).
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2006).“The fourth elemenfof a prima facie case is intended to be flexible
and must be relaxed in certamrcumstancesas when there is a reduction
in force.”Pivirotto, 191 F.3d at 35{internal quotation omitted “In the
context of a reduction in force, in order to satidfe fourth element of a
prima facie case under the ADEA, a plaintiff mukbw that the employer

retained a sufficiently younger similarly situatech ploye€’. Monaco v. Am.

Gen. Assur. Co., 359 F.3d 296, 301 (3d Cir. 20@#)ng Anderson v.

ConsolidatedRail Corp, 297 F.3d 242, 250 (3d Cir. 20p223 4

2An employee is “similarly situated” when the evidensupports a
claim that the plaintiff and a retained employearsdd comparable duties.
Id. “This determination requires a court to undertakaaintensive
inquiry on a casdy-case basis rather thama mechanistic and inflexible
manner."Monacq 359 F.3d at 30%ee als®©psatnik v. Norfolk S. Corp.
335 Fed. Appx. 220, 2223 (3d Cir. 2009) (“While ‘similarly situated’ does
not mean identically situated, the plaintiff mustvertheless be similan
all relevant respects.”) (quotingolifield v. Renqg 115 F.3d 1555, 1562 (11th
Cir. 1997));Lepore v. Lanvision Sys., Incl13 Fed. Appx. 449, 452 (3d Cir.
2004) (opining that similarly situated employee®otfWin the same area in
approximately theame position”) (citingAnderson 297 F.3d at 24950).

:“In order for a plaintiff to satisfy the ‘sufficigly younger’standard, .
.. there is no ‘particular age difference that mhoistshown,’ but while
{d]ifferent courts have held... that a five yar difference can be sufficient, .
..aone year difference canndtShowalter v. Univ. of Pittsburgh Med. Ctr.
190 F.3d 231, 236 (3d Cir. 1999) (quotiBgmpier 45 F.3d at 729 (citations
omitted)).

+The Third Circuit has also stated that “where amptayee is
terminated during a RIF, the fourth element of pnama facie case
becomes whether the employee retained employeesiwhmt belong to
the protected classTomass0445 F.3d at 706 n.4.
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In such a case, “subjective criteria take on a tgeaignificanceas
the employer looks to draw finer distinctions betweasnployeesThus,
subjective categories such as ‘attitude’and teamrkiwneed to be viewed
not just in light of the warning against such critggbeing used as a mask

for discrimination]articulated inGoosbw. Johnson & Johnson Medical,

Inc., 228 F.3d313(3d Cir. 2000) but alsan light of the fact that employers
must distnguish otherwise competent employeeinassp445 F.3d at
711 (Roth, J. concurring in part and dissentingant).

Once the plaintiff has successfully establishgitiana facie case
creating an inference of discrimination, the burdénfts to the emplyer

who must “articulate a legitimate nondiscriminatoeason for the adverse

employment action.Jones v. Sch. Dist. of Philal98 F.3d 403, 412 (3d Cir.
1999) (citingKeller, 130 F.3d at 1108)his second step tcDonnell
Douglasdoes not require that the employer prove that thiewated
legitimate, nondiscriminatory reason was the acteakon for the adverse
employment action. Instead, the employer must pewvidence that will
allow the factfinder to determine that the decisvo@s made for

nondiscriminatory reasonBuentess. Perskie 32 F.3d 759763 (3d Cir.

1994) “[A]t the pretext stage, it is not a court’s role tule on the strength

of cause for discharg@he question is not whether the employer made the



best, or even a soundusiness decision: it is whether the real reason is

[discrimination].” Willis v. UPMC Children’s Hosp. of Pittsburgi808 F.3d
638, 647 (3d Cir. 2015) (quotirKeller, 130 F.3d at 1109).

The Third Circuit, inWillis v. UPMC Children’s Hosp. of Pittsburgi808

F.3d 638, 64445 (3d Cir. 2015), recently expounded on the tlsitelp of
the analysis as followst the employer satisfies this second stdpe t
burden shifts backo the plaintiff to show, by a preponderance of the
evidence, that the employer’s proffered legitimatendiscriminatory

reason was pretextudurton, 707 F.3d at 42627. In Fuentesthe Circuit

recognized two ways in which a plaintiff can demtrase that the
employer’s legitimate, nondiscriminatory reason wastextual32 F.3d at
762.The first way to show pretext is for the plaintiéf point to evidence
that would allow a factfinder to disbelieve the doyer’s reason for the
adverse employment actiold. at 765.In order to raise sufficient disbelief,
the evidence must indicate “such weaknesses, ingiaiiies,
Inconsistencies, incoherencies, or contradictionthie employer’s
proffered legitimate reasons” to satisfy the faatim that the employer’s
actions could not have been for nondiscriminat@gsonsid.
Alternatively, he second way a plaintiff can establish pretexbipoint to

evidence that would allow a factfinder to beliehat an invidious



discriminatory reason was “more likely than not atmating or
determinative cause” of the employer’s actitoh.at 764. Secifically, the
plaintiff can show pretext this way by presentingdence “with sufficient
probative force” so as to allow the factfinder tmficlude by a
preponderance of the evidence that age was a niotgrar determinative

factor.”Simpsonv. Kay Javelers 142 F.3d 63964445 (3d Cir. 1998)

(citing Keller, 130 F.3d at 1111). Pointing to evidence demortistgaany of
the following satisfies this second way to provetext: (1) the defendant
previously discriminated against the plaintiff; {he deéndant
discriminated against others withtihe plaintiff's protected class; or (3) the
defendant has treated similarly situated, subs&digtyounger individuals
more favorablySimpson 142 F.3d at 645 (citinguentes32 F.3d at 765).
If this step issatisfied, at trial the plaintiff must convince tfeetfinder that
not only was the employer’s proffered reason faltsd,the real reason was
Impermissible discriminatiorEuentes32 F.3d at 763 (quoting St. Mary’s
Honor Ctr, 509 U.S. at 515JItimately, to succeed on an ADEA claim, a
plaintiff must establish, by a preponderance ofélelence, that age was

the “butfor” cause of the adverse employment actiGnoss v. FBL Fin.

Servs., Inc., 557 U.S. 167, x78 (2009).
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The ‘inquiry must concern pretext, and is not an indejsnt
assessment of how we might evaluate and treat d éoyployee” Healy v.

New York Life Ins. Co.860 F.2d 1209, 1216 (3d Cir. 198@]jting

Thornbrough v. Columbus and Greenville Railroad, @60 F.2d 633, 647

(5th Cir.1985) (“The ADEA was not intended to be a vehidejtidicial
secondguessing of business decisions, nor was it intertddgdansform the
courts into personnel managers.”)

It is undisputed thatach of the Plaintiffs maintained satisfactory job
performance and was qualifiefbr the position held at the time of
termination .Each Plaintiffalsohas alleged that at the time of termination,
MSE retained one or more similarly situated empésyesho were younger
and less qualified or experienced.

Analysis
A. MSE & the RIF

MSE provides fullservice systems and software engineering, in
addition to system integration services and produfctr realtime, mission
critical Defense Systems of the United States Gorneznt. Gwyn Decl.{ 1.)
MSE’s capabilities encompass the life cycle of safte development with
functional area expertise in all phasefom requirements specification

and analysis to design, coding, integration testingd installation support.
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(Gwyn Decl.| 2.) MSE idivided into multiple different departments, each
of which is responsible for a different functionated to the services and
products MSE provides to its customerGwyn Decl.| 3.)

MSE was created in 2009, when Computer Sciencep.GQuE€SC”)
separa¢d an engineering team from the rest of the comp@wyyn Decl.
4.) At that time, employees of CSC became an MSE engasyGwyn Decl.
14)5

During the time period at issue, MSE’s managemeéntcture had
Executive Management at the top of its organizat{®&yan Dep. p. 90.)
This level consisted of President Timothy Caswedinior Vice President
Michael Knowles, and Vice Presidents Charles Zimman, Catherine
Urban, and Timothy BreeyeamRyan Dep. p. 910; Knowles Dep. p. 111)
Below the Exective Management level, MSE's management consisted of
Directors, followed by Department Managers repagtia the Directors,
and Section Managers reporting to the Departmemdgars. Ryan Dep.

p. 10.)
In 2011, MSE faced a reduction in business duestinced

Department of Defense spending. (Caswell Dep. p3388Knowles Dep. p.

sFollowing its separation from CSC, MSE was eventuadlg sn
October 2010 to an unaffiliated compan@wyn Decl.y 6.)
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38.) Along with the reduced business, MSE’s pipelof@mew business also
did not have a vast scope of new assignments dagntployees.Knowles

Dep. p. 3839.) ConsequentlySE did not have sufficient work for the
number of individuals it employed at the timEnpowles Dep. p39;

Caswell Dep. p. 39 Based upon a recommendation from Knowles, Caswel
made the decision to have a reduction in forGasfwell Dep. p40.)

MSE dates thaDirectors used the 2 demand projections for each
Department to balance the reductions across the aomm accordance
with projected demand rather than simply usingaariéduction percentage
for each @partment.Def. Answers to Interrog#3.) To determine which
employees would be laid off in the reduction indey MSErepresents that
it relied on its annual revieprocess of ranking employees in what it called
“ladders.” Knowles Dep. p. 44, 48; Ryan Dep. p-24.) Under this
processMSE represents thatdpartment managsranked employees
within each @partmengtalso known as “organizationsgtcording to their
value to the organization based on job performagsk#,sets, and function.
(Knowles Dep. p. 49 After reviewing the ladderankings for each
Department, MSE’s Directors identified employees witald be included
in a reduction in force by looking at the bottomrpon of employees in

each organization Def. Answers to Interrogs. #38Directors therallegedly

13



reviewed theskills of the individuals identified for layoff tdetermine if any
of them had skills that would allow them to be tséarred into other
departments. (Def. Answers to Interrogs.#3yan Dep. p. 22, 438.
Ultimately, on January 6, 2012, MSE laid off 68 lmyees in the reduction
in force. Gwyn Decl. §7.)

Plaintiffs argue that age was a factor in the lad@akings.They
contend that managers were able to exercise ageistbecause MSE failed
to provide its managers with clear, consistent ctitn or oversight in
making termination decisions as part of the RIF.

Without considering whether age may have been apaken factor
in the ladder rankingst appears that MSE instructéd managers about
the procedure used to rate and rank employ@aswellconfirmed that
MSE followed ASRC federal procedure pertainingrnigdluntary
termination at the time of the RIECaswell Dep. p. 934.) The written
policy states “management reserves the right terdhe layoff procedure to
assure an adequate levekefrvice.” {d.) Knowles testified that MSE
followed this “exception” to the ASRC policy by lizing the MSE ratings
and ranking process. (Knowles Dep. p. 88ealsolLane Dep. p. 781)
Similarly, Ryan testified that MSE was compliantkvASRC policy by

obtaining approval to use MSE’s standard procesawifgs and ladder

14



ranking. (Ryan Dep. p. 112.) Caswell explained tM&E “altered” the
ASRC procedure to make sure it had a “workfthat was capable of
meeting the projected work.” (Caswell Dep. p. Qupjective judgment in
the ratings and rankings is inherent, and has lae&nowledged by MSE
management.

Peterman, department manager of C&D, identifiedéthemployees
who come to the top of my head for a selective Ri#xd months before
ladder rankings for the RIF were requested. EQ62 P-15. All three
employees identified by Peterman for RIF were daver age of 50, and all
were in fact eventually terminated in the RIF. BX96; Ex. R1.8 Similarly,
Terrell Nale, manager of WCS, identified five emydes to be terminated in
the RF in an email to Goehrig, his Dector, separate from any ladder
ranking. Ex. P96; Nale Dep.p.41-42. All five employees identified by Nale
for termination were in fact terminated in the RIRd over the agef 50.
Ex. P-36; Ex. R1.

Additionally, Plaintiffsarguethat the Court should consider the

“‘evidence of an ageist culture at MSE” that theydnparesented as a

®There is one Plaintiff from the Command and Conepartment.
Anthony Romanpa Senior Computer Scientjstas employed by MSE
and/ orits predecessor for over 22 years; he was 52 yeldrat the time of
his termination. No motion has been filed regardinig Plaintift
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sufficient basis for a reasonable jury to find MSE2asons for their
terminations are pretext for age discriminatitj®\] plaintiff may offer
circumstantial proof of intentional discriminatiam the basis odge in the
form of a sugrvisors statement relating to formal or informal managekri

attitudes held by corporate executiveRyder v. Westinghouse Elec. Corp.

128 F.3d 128, 132 (3d Cir. 199(fitations omitted)The defense argues
that this evidence constitutes, at best, stray ms1hy nondecision
makers or by decision makers unrelated to the detigrocessSee

Pivirotto v. Innovative Sys., Inc191 F.3d 344, 359 (3d Cir. 1999he

Third Circuit has cautioned:
[I]t is often crucial to the jury’'s assessment dfather the
employer’s reasons were pretextual and the ultingatestion
whether the employer intentionally discriminatediagt an
employee. Its importance seems to become ever writieal as
sophisticated discriminators render their actiongeasingly
more subtle to circumvent adverse judicial precedent.
Ryder, 128 F.3d at 132 (citations omittedhe Court outlines the
comments here.
CEO Tim Caswelmade a allegedlyderogatory remark about an
employee’s ag&hen presenting him with a service awafikinowlesDep.
p.22%#228; Ryan Dep. p. 1338; Zimmerman Dep. p. 1202.) While no

one recalled the exact comment, perhaps regardieg@inployee’s senior

status on the project, and no one testified totilméng of the comment in

16



relation to the RIF, all deposed understood it dawdrbeen made in jest.
(KnowlesDep.p. 22%228; Ryan Dep. p. 1338; Zimmerman Dep. p. 120
22.) Further, Caswell played no role in selecting Employees for
termination in the RIF. (Caswell Dep. p. 48.)

At some point in 2011George Reichlhad a discussion with Plaintiff
Linda Burger regarding MSE's new office space. Baurgxpressed concern
that the proposed low partitions would result im tauch noise. Reichl
referred to a reference book used in the desigffmke spaces andtated,
“It's not about you and me anymore . .. the youngeople work better in
this type of environment, and we want to set updfiiee to work better for
the younger people. (Burger Dep. p-138.) Reichl's recollection was that
some of the designs were “[n]ot necessarily forryger folks, but to be
more collaborative to what the people that we wareng out of school are
used to working in or would want to work in.” (RaidDep. p. 145.) “[I]t was
really explained to me [by outside consultantejvthe office of 2010 or
2015 or 2025 could be outfitted to better facil@gteople.ld. p. 14546.)

Jim PetermanDepartment Mnagerfthe Command & Decision
Departmentmade a list of employees he recommended for termanat
with the notations “60 something programmer” or ‘G0old rookie

programmer” nexsome of thdisted employeesSubsequently, his Director

17



William Goehrig forwarded the file containing thetations to other
Directors. Barnes’'Department Manager, Brencher, did not receive this
document, nor did Palazzo or Ryan. (Palazzo Del1$13; Ryan Dep. p.
66.) Knowles, and Zimmerman had no recollectiomaving seen the
document with Peterman’s notes. (Knowles Dep. @, mmerman Dep.
p. 91, 96.)

Thereafter, Goehrig spoke to Petemmabout the notes, indicating
that they were inappropriate. (Peterman Dep. p.)X6dehrig also told
Peterman “to stick to the facts, strictly perforncandont add anything
else ... that's what the ladder is about, it'®abstrictly performance.’1¢.)
When asked if Goehrig explained why it was inappiate, Peterman
testified:

| know the reason why. Like | said, | don't know whdid it

that day. It's redrilled in our head annually thgbuPMI and

through CSC or ASRC as far as ethieagediscrimination,
race discrimination. We get thatwe have that awareness.

* * *

But again, it was based on performance and if age avfactor

or people’s salaries was a factor, then this listid have been a

lot bigger. It was strictly performance.
(Peterman Dep. p. 16d42.) “The age notation. .indicates that individuals
involved in the termination decision were awar@afintiff's age at the

time of that decision. The notation does not, gelf, manifest

discriminatory animus, though it mde relevant to such a showing when

18



considered in light of other evident€&onnolly v. Pepsi Bottling Grp., LLC

347 Fed. Appx. 757, 761 (3d Cir. 2009)

Plaintiff Stephen Perry overheara, passingCharkes Zimmerman, a
Vice President, remark to the efteof removing‘dead wood from
programs that were endin@®érryDep.p. 7576.) Courts have determined

that the term “dead wood$ not necessarily ageelated.See, e.g EEOC v.

Clay Indus, 955 F.2d 936, 942 (4th Cir. 199@)iscussing how a
supervisois comment aboutdeadwoodreferred to employee evaluations,

regardless odge; Wado v. Xerox Corp.991F. Supp. 174, 202 (W.D.N.Y.

1998)(“‘Deadwood implies employees who are unproductive or
superfluous,” and “could just as easily include gger employees as older
employees).

Within months of the RIF, Michael Knowles questianRlaintiff
Harvey Sklar once or twice about his age and tahd im front of his
colleagues, “If | was your agéwould be out on a golf course
somewhere,” or words to that effect. (Ski2ep.p. 5556, 6871, 7980
Similarly, Section MinagemNick Petro frequently asked Plaintiff Frank
Higgins about retirement, stating “he couldn't unstend somebody who
had all of the money that [Higgins] hadhy [he] didnt retire.” Higgins

was not offended by the commentlidgginsDep.p. 29597.) “[I]tis a
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common business practice, and not impermissiblerganation, for an
employer to inquire about retirement plans in aip@ation of staffing

needs.'Willis v. UPMC Children’s Hosp. of Pittsburgi808 F.3d 638, 649

(3d Cir. 2015).

Finally, Plaintiffs have presented an expert reghet concludes that
the RIF resulted in a statisticabygnificant disproportionate number of
older employees laid off. MSEebuts this evidence by its own expert report
that concludes that when broken down by departmags,is not a
statistically significant factor‘The Court may not at this stage weigh
competing evidence, nor decide which evidence isenpyobative’. Scottv.

IBM Corp., 196 F.R.D. 233, 250 (D.N.J. 2000), as amen(aV. 29,

2000)(citing Sempier v. Johnson & Higgind5 F.3d 724, 727 (3d Cir.
1995)). Further, vhile the Court appreciates that an employer istEtito
conduct a RIF on a department by depaentbasis, and therefore a
statistical analysis should be broken down accaglyinstatistics may be
used to establish a prima facie case of discrimiamatlf the Court therefore
assumes that Plaintiffs establish a prima faciedasrelying on their
expert report, the Court must then turn to whettherlegitimate,
nondiscriminatory reasons given in each case weeeeptual.

B. The Quality Assurance Department
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During the relevant time period, MSE maintainedwa@y
Assurance (“QA”) Department, wbh was comprised of two different
sections: the production section and the developrseation. Brencher
Dep. p. 1920.) The production section of the QA Department was
respnsible for “ensuring that all . the customer requirements for
developing software code are being followed,” barffcipating in many of
the development check points and auditing themreggadefined criteria.”
(Brencher Dep. p. 120.) The development section of the QA Department
was responsible for conducting quality assurance auditsomputer
programs, and completing checklists to ensure &tldhe defined criteria
were met(Brencher Dep. p. 20

From 2007 until 2012, Patricia Brencher was Quaisgurance
Senior Manager respmaible for the QA Department. (Brencher Depld.)
Brender reported to TonRalazzo (therDelivery Assurance Director).
(Brencher Dep. p. 1o There were two Section Managers in the QA
Department, both of whom reported directly to Brieac- Paul Nocito
(Section Manager of the QA development section) 8odan Goldberg
(Section Manager of the QA production sectior.gncher Dep. p. 16, 18;

Barnes Dep. p. 54; 2011 QA Organizational Chart.adidition to Nocito
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and Goldberg, two technical lead employaéso reported directly to
Brencher: Diana Zipf and Linda KinslowB(encher Dep. p. 16, 18

In the QA Department, the Section Managendocito and Goldberg
— completed the performance appraisals for the engdsyho reported to
them, and Brencher would review the appraisalddom and content.
(Brencher Dep. p. 224, 36.) Brencher instructed Nocito and Goldberg to
rank employees based on skills, quality of work gamed to job level, and
value to thecompany (Brencher Dep. p. 389.)Brencherdid not recall
ever changinghe employee rating selected by Nocito or Goldberg.
(Brencher Dep. p. 24.) The only performance appitaiBeencher
completed on her own were the appraisals for hedicect reports: Nocito,
Goldberg, Zipfand Kinslow. BrencherDep. p. 23, 36 Palazzo reviewed
and approved the appraisals for Brencher’s direports, but he had no
involvement with the appraisals for the QAemployeeader Nocito and
Goldberg (Brencher Dep. p. 2p

Nocito and Goldberg sent the ladder rankifaystheir direct reports
to Brencher, who “zippered” Nocito and Goldbergsltier rankings
together attempting to alternatgroduction section employees and
development section employeesaintaina balance between the two

sections. Brencher Dep. p. 387.) Brencher then added her four direct
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reports to the list, ranking them based upon thelue to the organization
as a whole.”Brencher Dep. p. 3Y

At the time of the January 2012 reductionfance, there were
eighteenemployees in the QA Department. (Barnes Dep. ExX-dllowing
her submission of the first set of ladder rankingigncher discussed them
with Palazzo in midDecember.Brencher Dep. p. 43The only difference
between the original QA Department ladder rankimgr&Eher submitted
and the Final QA Department Ladder Ranking was thatindividuals—
Linda Kinslow and Joanne Constantindhad been swapped, both of whom
were ranked abov@laintiffs Barnes and Dallasn both versions of the
ladder ranking.Brencher Dep. p. 46; Palazzo Dep. p.)6W@Itimately,
Brencher learned from Palazzo that six employedb@QA department
would be laid off in the reduction in forcdd()

1. Betty Barnes [Motion at docket entry 31]

BettyBarnes was employed by MSE andisrpredecessor for more
than 13 years; she was 64 years old on the daterofermination(Barnes
Dep. p. 61, 10.)n approximately1998, Barnes began working as a

“‘configuration management specialist,” which shedées as a “software

’This change was made to preserve a production gp@sgion
(Constantino) and include Kinslow on the terminatist, as she had been
“below the line in the development group.” (Palafmyp. p. 67.)
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support”role(Barnes Dep. p. 3bIn approximately 2008, Barnes was
transferred tdhe development section of the QA DepartmeBarfies Dep.
p. 40; 5455.) She characterized her tasks as monitoring desigihcade
inspections, keeping track of weekly and monthlynos, and assigning
members of her group to perform audits, ensuthmgindividuals
completing them were adhering to the requisite psses and procedures.
(Barnes Dep. p. 55, 682-53.) She was the only person in the QA
Department responsible for heupport duties, and she was the only
person in the QA Department in th@articular role. Barnes Dep. p. 5§
During her time in the QA Department, Barnes clashe reported
directly to Brencher, who was the @Q®partmenManager at the time.
(Barnes Dp. p. 4344.) Barnes did not understand that Nocito (QA Settio
Manager for the development section) was her disagtervisor during her
employmentand testified that she haw knowledge regarding Nocito’s

role, aside from the fact that she would sometimgsgn tasks to him, as

¢Brencher testified that Barnes “occasionally” penfieed audits for
“very small, simple” mattersBrencher Dep. p. 32

°Barnes’s ceplaintiff, Michael Dallas, whalso worked in the
development section of the QA Department, testifigden asked whether
all the individuals in the development section lthd same responsibilities:
“Alot of the work we did sort of overlapped. .l. mean, some people like
Betty Barres really didn't do the same kind of work | did;eslwvas more or
less like an administrativecheduler type person.” (Dallas Dep. p-33.)
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she did the other employees in the QA DepartmeBeriies Dep. p. 44; 57
58.) Nocito signed Barnes’s performance appraisédhppraiser” and
approved her timesheets, and Barnes never obsamahe else in the QA
Department aproving paperwork.Barnes Dep. p. 653, 78, EX. 6)

In her 2011 performance appraisal, Barnes receiwnedverage”
rating of “3” or “Meets Expectations.Barnes Dep. Ex. 6; Brencher Dep. p.
24.) Nocito completed the appraisal, and Brencherrapgd it (Id.) Barnes
confirmed that all the statements and ratings in2(&l1 performance
appraisal are accuratdBgrnes Dep. p. /46.)1°In the ladder ranking
Brencher prepared, Barnes ranked fifteenth ofdigateenemployees.QA
Ladder Ranking

Thejustification given for Barnes’s selection for ldlaas that her
position was being eliminated as a result of “regldiclient contract work,”
and that Barnes had not demonstrated her abiini¢lse areas of “strong
quality assurance skills, strong atidg and procedure writing skills,
customer facing capability, [and] ability to megght schedulesand high

productivity levels . . at the level of her covorkers as evidenced by

©Nocito received a rating of “2” or “Occasionally éeeds
Expectations” on his 2011 performance appraigdeder Decl. 1 A
performance rating of a “2” was higher than a perfance rating of a “3.”
(Brencher Dep. p. 225.) Brencher completed Nocito’s appraisal, and
Palazzo approved itBfencher Decl. {2
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department rankings.@A Ladder RankingseealsoBarnes Dep. p. 89
90.)

Following Barnes'’s layoff, the audits on which skerked were
distributed among the remaining employees in thed@®elopment
sections. Brencher Dep. p. 33 Nocito, the Section Manager, took over the
scheduling and assigning of tasks that Barnes leatbpmed. [d.) Hewas
46 years oldat the timejPalazzo was 68 years oland Brencher was 50
years old. Gwyn Decl. 1 8)

Defendant arguethat Barnesannot establish a prima facie case
because she has no evidence that can create aenmkofdiscrimination
When asked whether she believes MSE discriminatathag her because
of her age, Barnes responded, “l dont kno{Barnes Dep. p. 139Rather,
when she heard about the number of older MSE enggloyho had been
laid off as part of the FH, she “thought it was stranggBarnes Dep. p.
142.))

When asked to identify which individuals on the QApartmenfinal
ladder rankinghe believed were less qualified than she was, &arn
answered: “l really don't know. Because | didn'trkavith these people on
a oneon-one on a daily basis, you know, like grab hold, hoever did

that.” (Barnes Dep. p. 86.) When asked whether she beliangd
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individuals on the ladder ranking should have besmked lower than she
was, Barnes answered, “That | couldnt tell youd.§ Barnes testified: “All
| know is they worked in part Configuration Managem QA. To get into
the detailed part ohteir job, | never did.”Id.)

Paul Nocito, the Section Manager who supervised isg¢he only
individual whom Ms. Barnes identifies as someon®wlas retained
during the reduction in force who was younger amsklqualified than she
was, and who completl the same tasKksmonitoring design and code
inspections and keeping track of metries)she did at the time of the
layoff. (Barnes Dep. p. #81; Pl. Answers to Interrogs. #8, 10,)Ihe
record indicates, however, that Nocito actually was$ similarly situated to
Barnes, but was a Section Manager.

Barnes next argues that seven other younger coratgn
management specialists in the company, includingn@le Johnson (for
whom Barneswould sometimes act as a backup), were retaiBadnes has
failed to present evidence, however, that these indadsiyob duties were
comparable to her own or were otherwise similatlyasted beyond having
the same job titleln fact, Barnes testified that she had “no ideaawvh
Johnson’s position entailed or whethtbey performed the same role at

MSE. (Barnes Dep. p. 56, 6 /Rurther, “an employer has no duty under
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ADEAto permit an employee to transfer to anothesifion or to displace
workers with less seniority when the employee’s posiis eliminated as

partof a work force reduction Barnes v. GenCorp Inc896 F.2d 1457,

1469 (6th Cir. 1990).

The record indicates that Barnes’ gam was eliminated as part of
the RIF and includes no indication that the reasgiuen for Barnes’
termination wer@retextualRather, there is evidence that when she was
evaluated, Barnes was found to be less qualifiechtbthers in her
department to fulfill the future needs of the orgation.

Barnes argues that her expertatsstical reportshows pretext
Howeve, there is no evidence that older employees wiBanness
department were laid off in higher numbers thannger employees
rather, they were laid off atpproximatelythe same ratd-urther,“fwjhile
statistical evidence in discrimination cases maymut an inference of
discrimination,such evidence must be linked to other evidence lwhiso
supports discriminatory intentf. such additional evidence is lacking, the
statistical evidence alone cannot be conclusiv@isdriminatory intent.”

Bradleyv, United Statesl64 F. Supp. 2d 437, 446 (D.N.J. 20(88ealso

Barnes v. GenCorp Inc896 F.2d 1457, 1469 (6th 1990).
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The Court is mindful of the instruction from theifdh Circuit that
evidence of discrimination must be considered i@ élggregateSeeBray v.

Marriott Hotels 110 F.3d 986, 991 (3d Cir. 1997)sgessing the record in

the light most favorable to Barndspwever the Court finds that she has
failed to show, by a preponderance of the evidetitat the legitimate,
nondiscriminatory reasons advanced by MSE for kemination were
pretext for discriminationEven considering the totality of the evidence,
Barnes has not met her burden of showing ethe¢asonable factfinder
coulddisbelieve MSE’s reasons for her termination onda thatinvidious
discrimination more likely than not motivated MS&cordingly summary
judgment will be granted in favor of MSE on Barrseslaims.

2. Michael Dallas [Motion at docket entry 37]

MichaelDallas was employed by MSE and/ or its predecessor f
more than 15 years; he was 52 years old on theafdts terminationhe
was a Seior Quality Engineer at the timéDallas Dep. p. 46.)

Dallas worked in the QA Department as an engirvagrin the
development section frorthe time of his hire in 1997D@llas Dep. p. 21
In that role, Dallas’s responsibilities includedeatdingcode and design
inspections and providing feedback as to the findioigthose inspections,

andreviewing and approving requests for exceptiondER") (requests for
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waiver to deviate fronthe standard procedures in order to meet a deadline
or for some other reason) for tdevelopment sectionD@allas Dep. p. 37

38, 6061) Beginning in approximatg 2010, Dallas reported to Section
Manager Paul NocitoQQallas Dep. p. 29, 31

In his 2011 performance appraisal, Dallas receaedabove average”
rating of 2 or “occasionally exceeds expectatioms.the ladder ranking
Brencher prepared, Dallaankedfourteenth of the eighteeamployees.

(QA Ladder Ranking Dallas argues that the justification for his
termination originally included a lack of managenmand training skills,
Ex. P-63, but that changed over timEhefinal justification given for
Dallas’s selection for layoff was that he had netrtbnstratedhis abilities
in the areas of “support togsogramming/ analysis/design/test/debug
skills, ECMskills, ability to multitask and meet tight schedublgh high
productivity levels . . at the levelof his coworkers as evidencedyb
department rankings.” (QA Ladder Ranking; Brencbep. p. 53)

Brencher stands by the assessment that DallasisiabiMvere not at
the level of his cavorkers who were ranked higher in the department.
(BrencherDep p. 53) Brencher foundallas to be “an adequate worker
who, in general, would meet deadlinaghough sometimes she would have

toinquire as tavhy his audits were not complei@®rencher Dep. p. 29
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30.) Additionally, there were times when Brencleauld not find records of
audits that Dallas had producadd he was spoken to about that
(Brencher Dep. p30-31)

Within the QAdevelopment section in which Dallas worked, MSE
retainedfive employees following th@anuary 2012 reduction in force:
DianaZipf, age 46 Michael Krupa 44, Willilam West,69,Aavo (“Al”) Janes
70,and Paul Nocitp46. (QA Ladder RankingGwyn Decl. { 8) All of these
individuals were ranked higher than Dallas on lddder ranking. QA
Ladder Ranking Following Dallas’slayoff, his responsibilities were
absorbed by the remaininmgdividuals in the QA development section
(Def. Answers tdallas’sInterrogs. #5; Brencher Dep. p..31

Dallasidentifiedfour individualsas being treated more favorably
than he was on the basif their age when they were not terminated in the
RIF: Nocito, Krupa, Zipf, and Linda McGovermage 49 at the timgPI.
Answers to Interrogs. #BNocito was a Section Manager for the QA
development section and, consequently, @allas’s immediate supeisor
so not similarly situated. (Dallas Dep. p..pbcGovern worked in the QA
production sectionand Dallas admitted that McGovern’s job was “diffat

from [his].” (Dallas Dep. p. 69.) Thus, of tHeur employees identified, the
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onlyindividualsDallas claims performed the same duties adideare
Krupa, 44,and Zipf 46. (Dallas Dep. p. 65, 69
Brencher testified to why Krupa and Zipf were radke their
respective positions in the QA ladder ranking:
Q. Whyis Michael Krupa ranked where he®i
A. Remember when | said outside duties and addititasks?
Mike was real geto person for pojup high priority items thia
the customer needelllike alsowasthe cochair of our defect

prevention committee, which is a very high prottEmmittee
with the customer and required for our CMMI evaluation.

Why is Diana Zipfranked where she is?

Diana brought with her a high level understandihgigh
maturity metrics and had a skill set where she @qurbduce
those.She— and high maturity metrics also involved with our
CMMI evaluation.She also had demonstrated in the past
leadership skills in terms of being the main pahtontact
with the customer on the DBD® 00 effort.She also had good
writing skills.

(Brencher Depp. 5354)
In addition, Zipf was only six years younger thaallas, so not

sufficiently younger to support his claingeeRobinson v. City of

Philadelphia491 Fed. Appx295, 299 n.1(3d Cir. 2012) (finding difference

of seven years not sufficient to establish dgerimination) Narin v.

Lower Merion Sch. Dist.206 F.3d 323, 333 A.(3d Cir.2000) (holding

that where the plaintiff was 56 and another joblagamt was 49, the other
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applicants age did “not dfer materially from [plaintiff§],” meaning that
“we cannot conclude that [defendant] ultimately filldok . . .positions
with someone sufficiently younger to permit an irgiece of
discrimination”)

Dallas is left, therefore, with only Krupa, age #owever, Dallas
then 52 cannot choose to ignore MSE’s retention of Wé&,and Janes

70. SeeSimpson v. Kay Jewelers, Div. of Sterling, Inc.218.3d 639, 645

47 (3d Cir. 1998) (A plaintiff cannot selectivelf@ose a comparator in the
non-protected class who was treated mdavorably, ignoring similarly
situated members of the protected class.).

Nonetheless, MSE assumed for purposes of this mdhat Dallas
can establish prima facie case ofagediscrimination. The Court therefore
turns to whether he can show that lagoff as part of the RIF is a pretext
for MSE discriminating against him.

Much of Dallas’s argument merely disagrees with MSfSsessment
of his skills and whether certain skills actuallgne needed in his jobTo
discredit the employer’s profferagason, however, the plaintiff canino
simply show that the employer’s decision was wrongnistaken, since the
factual dispute at issue is whether discriminatamynus motivated the

employer, not whether the employer is wise, shrgwddent, or
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competen.” Fuentes v. Perski&2 F.3d 759, 765 (3d Cir. 199&jitations

omitted).SeealsoMaull v. Division of State Police39 Fed. Appx. 769, 774

(3d Cir. 2002 (“[T] he mere fact that an employer failed to followaisn
internal procedures does not necefigauggest that the employer was
motivated by illegal discriminatory intent or thidite substantive reasons
given by the employer for its employment decisio@ra/ pretextual):

ContraStewart 120 F.3d at 434 (Departures from normal procedure

mightafford evidence of improper purpose.).

In addition,Dallasfocuseson what he called a “pattern of. age
bias,” inasmuch as it seemed to htivat of the individuals selected for
layoff in January 2012, “a lot of them were oldergeneral.’(Dallas Depp.

124-25, 10809, 11011)1Insofar as Dallas seeks to rely on statistical

1 Dallastestified thatbelieved his selection fotayoff was based upon
hisage because he claims his coworker Zipftold hmAugust 2011, that
at an“uppermanagementeeting” in August 2011, Eric Velte (the
Director of Solutions and Architectur&vho did not oversee the QA
Department) stated thatiey needed to get rid of the dead woadallas
Dep. p. 72, 92.) Dallas contends that he assumissabmment was
targeted at older staff.” (Dallas Dep. p.-93.)

During her deposition, Zipf contradicted Dallas&rsion of the
events She testified tht the meeting sh@iscussed with Dallas was a
technology change management group meetintlp theonly
managementevel employee present beivglte. Zipf Dep. p. 2122.) Zipf
also testified thaVYelte never used the phrase “dead wood,” but rather
askedif a project had been dorbg “high achievers or was it done by slogs.”
(Zipf Dep. p. 22.) Zipf did not take the comment®agerelated, but
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evidence to prove a pattern of age bias, suchsttedion their own are not

sufficientto show discriminatory intentSeeBradley 164 F. Supp. 2d at

446-47;Barnes 738 F.2dat 1469.

Dallas also relies upon the stray remarks discusdexye to argue
that he has established an ageist “atmosphere amtgxt in which [the
employer] made the employment decision.” (Dallas@rl9 n.8 quating

Antolv. Perry 82 F.3d 1291, 130 B( Cir. 1996) SeealsoAntol, 82 F.3d at

1302 (Inconsistencies in statements or proceduragime used regarding
pretext).

Assessing the entirety of the record in the lighdsihfavorable to
Dallas, however, the Court finds that he has fatedhow, bya
preponderance of the evidence, that the legitimadadiscriminatory
reasons advanced by MSE for his termination weetgxt for
discrimination. Accordingly summary judgment wiklgranted in favor of

MSE on Dallas’s claims.

rather took the term “slogs” to be a referencermmpéyees at MSE who
were nothigh achievers.ld.)

As an initial matter, this alleged statement byt¥es hearsaySee
Blackburn v. United Parcel Service, Int79 F.3d 81, 9903 (3d Cir. 1999)
(finding plaintiff's purported evidence of pretetxt be hearsay, incapable of
being admitted at trial, antthherefore affirming summary judgment).
Further, dead woois not necessarily ageelated.In briefing, Dallas states
that he does not rely on this remark in opposingslary judgment.

(Dallas Br. p. 18 n.7.)
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C.The Display Department

During the relevant time period, MSE maintainedigdlay
Departmenthatwas responsible for providing computer programstia
display portion of thEGIS program for the United States Navigafna
Dep. p. 2) From approximately 2002 until 2013, lRetBarna was
Department Manager for the Display Department. (BabDep. p. 13, 14
The Department was administratively divided intoesal Sctions, each
with a Section Manager overseeing software devewp@®@arna Dep. p. 21
Barnaoversaw a team ofpproximately six or seven Section Managers at a
given time. Barna Dep. p. 19 Barna reported to Director of Technical
Operations William Goehrigvho, in turn, reported to Senior Director
George Reichl. (Barna Dep. p. 17; Goehrig Dep1pReichl Depp. 9)

In the Display Department, Barna testified thathieéd an irperson
meeting every year with his Section Managers taulks the ladder
rankings. Barna Dep. p. 3§ At the meeting, Barna and his managers
discused all of the employees in theepatment and ranked #m based
on their value to the &partment and tMSE as a whole.Barna Dep. p. 36
37.) In assessing value, Barna looked to the emplsya@ility to perform
the types of work that thBepartment had and expected to hatarfa

Dep. p.37.) After completing the rankings, Barna revieweemhwith
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Goehrig. (Barna Dep. p. 43; Goehrig Dep. p. 28.cRlealso reviewed the
ladder rankings, although he dnat recall makingny changes to them.
(Reichl Dep. p. 3384.)

At the time of the Janugr2012 reduction in force, there were 76
employees in the Display Departmen®wyn Decl. § 7; Display Dep't Final
Ladder Ranking Ultimately, Barna learned from Goehrig that five
employees in the Display Department would be Ildfdnothe reduction in
force. Barna Dep. p. 653.)

Linda Burger [Motion at docket entry 38]

Linda Burger was employedy MSE and/or its predecessor for more
than 20 years; shwas 56 years old on the date of her terminat{@urger
Dep. p. 58.At the time of her terminatiorBurger was a Software
Engineer, Senior Professional in the Display Depaanit.(Burger Dep. p.
20-21.)She was responsible for engineering softwdegelopmentwhich
required her to write code, attend meetings, andrinct with clients.
(Burger Dep. p34-35.)

Burger began working in the Display Department @abFuary 1999
after previously working in another location for CSBurger Dep. p. 29
32.) Although her job title changed over time, shédnidée position of

programmer throughout her time in the departmé@adarger Dep. p. 33
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As a programmer, Burger analyzed requirements fM®k’s customer,
Lockheed Martin, developed code from the reqgmeats, performed tests,
and integrated and delivered the co(Burger Dep. p. 35; Barna Dep. p.
30.)At the time of the reduction in force, Burger repad, administratively,
to Section Manager Neal Klahn, who reported to Baghe reported
substantivelyo other Section Managers depending on the prpgsuch,
Burger states she reported to Bar(Burger Dep. p. 39, 4B6; Barna Dep.
p.21)

In her 2010performance appraiséBurgerreceived arfaverage”
rating of “3” or “Meets Expectationslh the 2010 Display Department
ladder ranking, Burger was ranked 59. In her 20igrmance appraisal,
Burgeragainreceiveda rating of 31n the final ladder ranking, Burger
ranked 75 of the 76 employed&wyn Decl. § 7; Display Dep't Final Ladder
Ranking)

The Display Department’s final ladder ranking delsed the
justification for Burger’s selection for layoff dsllows:

The skill set required to move into the future wMISE includes

the following as well as the ability to perform ded in mutiple

roles and organizations: strong object orientaaoml C++

programming skills, strong analysis/design/test/ugbkills,

ability to meet tight schedules and high produtyilevels. Ms.

Burger has not demonstrated these abilities ateved of he
co-workers as evidenced by department rankings. Msg&us
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productivity is not on par with her peers. She ddfculty
working independently, particularly in the test @onment.

(Display Dep't Final Ladder Ranking; Barna Dep. 3-®4; seealsoBarna
Dep. p. 30, 32, 548.) Burger disagrees with this assessment, and testifie
that she possessed the skills listed and frequevdiked independently.
(Burger Dep. p. 8-B0.)Indeed, her 2010 Annual Appraisal categorized
Burger’s Independent Work Alty as “Consistently Exceeds Expectations.”
(Ex. P-125) Barna testified that Burger’s “performance was astgood as
other developers.” (Burger Dep. p. 30.)

MSE retained 71 employees in the Display Departnedter the
reduction in force, all of whorwere ranked higher than Burger on the
ladder ranking.Qisplay Dep't Final Ladder RankingThe remaining
employees ranged in age from 31to 71 years oldiy(CGDecl. | 9) At the
time of her layoff, Burger was working on a softwakevelopment task that
was scheduled to be completed in February 2012.. @efwers to Burger’s
Interrogs. #9 Following her layoffGlen Tarasoyage 37completed the
task. (d.; Barna Dep. p. 34.

Of the retained employees, Burger identifies sem&ha were
younger tharshe was, had less experienaad who were retained: David
McClintock, who was 39, Frederick Robinson,,3vichael Bennett37,

Scott Shimp 38, Ryne Wolfgang25, Jay Marshall26, Ryan Runquist, 27
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and Glen TarasqwB7. (Burger’s Answers to Interrogs. #10, 11; BurgepD
p. 92; Gwyn Decl. { 11.) Of these eight employdies,(McClintock,
Robinson, Bennett, Wolfgang, and Tarasov) repottedifferent Section
Managerdrom Burger, depending on taskingBurger Depp. 10104, 41;
Barna Dep. p. 222.) Therefore, these employees would not be similarly

situated to BurgerOpsatnikv. Norfolk Southern Corp 335 Fed. Appx.

220,22223 (3d Cir. 2009).

All of the employees identified by Burger were ranké&hkr than she
was because, in the judgment of Barna and the @&edlianagers, they had
stronger C++ programming skills. (Barna Dep. p. 5&58.) However,
Runquist’s 2011 Evaluation stated that “he neealcontinue to focus on his
increasing his C++ programming skillsEX. P-129.) This castsomedoubt
on MSE’s legitimate, notdiscriminatory reasons for selecting Burger for
termination.

MSE assumes, for purposes of this motion, that Buogn estaldh a
prima facie case of age discrimination. With MSE having provdse
legitimate, nordiscriminatory reason for Burger’s termination, tGeurt
turns to the issue of pretexthe Court has already determined that the

statistical evidence presented inglecase, while supportive of an inference
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of discrimination, cannot alone establish that egs a factor in any
individual case so as to establish pretext.

Of course, Burger also was a part of @tEllconversation with Reichl
about office space being conducive'younger” people’s working
environmentThe discussion reviewed abowas notnecessarilyndicative
of agerelated bias entering into the ladder rankingsichlsuspectedn
Spring 2011, howeer, that a RIF was likel\f{Reichl Dep. p. 2&7.)

Like Dallas, Burger argues that ladder rankings wereemdgor
manipulated to match desired terminations, traredddity assessments
were not madéecause Goehrig and Reichl were not familiar wign h
abilities, and MSE'’s stated justification for terminationnist credible.
Burger’s position on the ladder ranking (and thsipion of the individual
ranked below her, Annette Taylor) is the saméoth versions of the
ladder ranking.CompareEx. P-1and P41.) The Final Display Ladder
Ranking varied from the November 2011 verswith regard tahe five
lowest positionsn the72, 73 and 74 slotsld.) William Skorka age 51was
moved from the sity-eighth position on thi&adder ranking to the seventy
fourth position because his position at the timeswdministrative in
nature, and he had not demonstrated the skillsetessary for moving

into the future withMSE at the level of his caorkers.(Barna Decl. at § 1.)
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Further,after the initial rankings, it was determined thla¢ number of
managers at MSE would weduced in the reduction in force. (Barna Decl.
1 2.) As a resultKimble Watson 69,andGaryZimak,52,who werethe
lowestranked nanagers in the Display Department, were moved dionm
the seventysecondand seventithird positions on the ladder ranking.
(Barna Decl. 1 2.Yhe individual who was moved from the seveitlyrd

slot to a higher position in the final ladder ram$iKimberly Turner— thus
saving herfrom layoff— was 52 years oldJompareEx. P-1and P41, see
Gwyn Decl. { 1.Glen Tarasoy39,and Francis Smith42,were moved from
the seventyfourth and seventgeventh slots to slightly higher positions on
the finalladderranking (and therefore retainedBarna Dep. at 99:43;
Barna Decl. § 3.)

Overall, however, the Display ladder rankiingm November 2011,
one month prior to the RIF, consisting of only the&ttom portion of the
ranking (.e. the individuals slated for RIF), identified ninedividuals for
termination, ranging in age from 24 to 56. Ex, & 3; Goehridoep.p. 150
51 Amonth later, all five of the employees laid off frddsplay were over
the age of 50. Ex.R at 21. Two of those terminated pfoyees, ages 52 and
69, were not on the earlier termination li€odmpareEx. P-1at 21 (ranking

Zimak 73 out of 76 and Watson 72 out of ¥ddh Ex. P-2 (Zimak and
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Watson absent from the termination lisSthree employees in their
twentieson the Novembetermination list all had a higher position in the
ladder ranking by the time of the RIEompareEx. P-2 at 21 (ranking
Runquist, age 27, 69 out of 76; Labas, age 24,ut00676; and Hancock,
age 26, 71 out of 76¥ith Ex. P-1 (ranking Runquist 66 owdf 76, Laba$7
out of 76, and Hancock 68 out of 76).

The Court finds thatunder all of these circumstanceagury could
disbelieve MSE’s explanation for its Final Displeydder Rankingand
therefore denies MSE’s motion for summary judgmasto LindaBurger.
D. The Mission Assurance Group

During the relevant time period, MSE maintainedErgineering
Technology and InnovatiofET&") Department. (Velte Dep. p. 3839.)
The ET& Department was separated into thgeeups— the Solutions
ArchitectureGroup, the Developmental Engineering Group, and the
Mission Assurance (“MA”) Group.ld.) The Solutions Architecture Group
was responsible for providing the technical roadnfiapVISE’s technical
products and supporting businebsvelopment activities, the
Developmental Engineering Group was responsiblgfatotypingand
developing nexgeneration capabilities, and the MA Group was respole

for performingintegration tests and performance engineering tiolate

43



the function and stability of th@eaponsoftware. YVelte Dep. p. 39; Beck
Dep. p. 24; Zimmerman Dep. p..J4

Director Eric Velte led the ET&l Department and etly supervised
the SolutionsArchitecture employeesVélte Dep. p. 3738.) Scott Hind was
the Developmental Engineering GroManage and Edward Beck was the
MA Group Manager.Velte Dep. p. 38; Beck Dep. p. dBoth Hind and
Beckreported to Velte, who, in turn, reported to Vice®ident of
Innovation and Technology Charlgsnmerman. Velte Dep. p. 37, 38;
Beck Dep. p. 21; Zimmerman Dep. p. 12,)17

In the MA Group, the Section Managezempleted the performance
appraisals for the employees who reported to thaemd, Beckreviewed the
appraisals for form and contenBgck Dep. p. 4344.) The only
performance appraisaBeck completed on his own were for his for direct
reports-- the Section ManagersBéck Dep. p. 4243.) Velte reviewed and
approved the appraisals for the MA Section Manageus he had no
involvement with the appraisals for the MA employamderthe Setion
Managers(Velte Decl.y 1-2.)

Although MSE employees had received performanceaaispls in
mid-2011, they weralso given enebf-year performance appraisals that

year to align the MSE performance apprasale with its parent
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company’s cycle.Beck Dep. p. 18839.) The majority of MA employees,
received an identical performance appraisal toahe they had received
earlier thatyear, indicating, “[t]he performance of this inddual has
remained substantially unchangedyd stipulating that “theJune 2011
performance ranking be extended to 31 December.2(Bdck Dep. 189,
190-91)

Beck drafted the ladder rankings for the MA Growmsidering value
to the ET& Department, which he assessed based upon employees’
performance, and technical anatticalskills as compared to their peers.
(Beck Dep. p. 91, 99.) In completing the MAladdankings, Beck
considered feedback he had received from MSE’'sawust, Lockheed
Martin, as well aseedback he had received from the Section Managers.
(Beck Depp. 92, 93.) Velte drafted the laddexnkings for the Solutions
Architecture employees, and Hind drafted the ladderkings for the
Developmental Engineering employeegelte Dep. p. 6]

Beck and Hind provided the ladder rankings for threspective
groups to Velte, whohen met with Beck and Hind to discuss theNel{e
Dep. p. 69; Beck Dep. p. 103Following his meetings with Beand Hind,
Velte merged the Solutions Architecture, Developtta¢iEngineering, and

MA ladder rankings to create a conslaied ET&l ladder ranking, which he
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provided to Zimmerman Melte Dep. p. 6062.) Velte created the
consolidated ET&l ladder ranking considering emgles’ value to the
Company, based upon his personal knowledge of thel@yees, as well as
informationBeckand Hind had provided to himVé¢lte Dep. p. 7671)

In creating the consolidated ET&l ladder rankinige tonly change
Velte recalls makingo the order of the MAladder rankings prepared by
Beck involved moving one employee, Andrew Parsdngher onthe
ranking. {Velte Dep. p. 8486.) Velte moved Parsons to a higher positan
the ladder ranking because Parsons had been sasiagost account
manager for th&olutions Architecture Group and Velte therefore
considered him more valuable than Bedadder ranking would suggest.
(Id.) Zimmermanreviewed the ET&I ladderankings, although he did not
make any changes to the ranking of any of the eygas withinthe MA
Group. (Zimmerman Dep. p. 51

At the time of the January 2012 reduction in fortteere were 74
employees in the ET&Department. (Beck Dep. p. 1467; ET&l Final

Ladder Ranking
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1. Alfred DiTullio [Motion at docket entry 42]

Alfred DiTullio was employed by MSE and/or its predeces®or
more than 4 yearfie was 53 years old on tllate of his terminatiof?
(DiTullio Dep. p. 21112.) At the time of his terminatiorDiTullio was a
Software Engineer, Senior Principal in th& Departmentengineeing
software.

DiTullio worked for CSC beginning in 2008, in theogip that
ultimatelybecame the MA&roup within the ET& Department at MSE.
(DiTullio Dep. p. 123, 21213.) During the relevant time perio®,Tullio
reported to Section Manager David FranRiTullio Dep. p. 14641) In the
MA Group, DiTullio provided technical support for weapons operating
systems.DiTullio Dep. p. 134, 10601; Beck Dep. p. #78.) DiTullio
admitted thathe was “not a qualified program manager” and tinatré
were other individuals at MSE who hatdore extensive Java skills than he

did. (DiTullio Dep. p. 108261, 17778.)

2Prior to becoming a fultime CSC employee i2008, DiTullio had
worked for CSC as eonsultant beginning in approximately 2006, repuogti
to Edward Beck, who was a Sectidtanager at CSC at the tim@ifullio
Dep. p. 8384; Beck Dep. p. 19, 20)7/Beck interviewed DiTullio in 2006
and was involved ithe decision to bring DiTullio on as consultant, a
position DiTullio held until approximatelovember 2007.QiTullio Dep.
p. 85,9092, 118; Beck Dep. p. 210Beck also recommended DiTullio’s
hire as a fulltime employeavhen he was being considered tbe position
in 2008. Beck Dep. p. 214011)
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In his performance appraisal, DiTullio receivedasrall rating of
“3” or “Meets Expectations.”DiTullio 2011 Performance Evaluation
Frank completed the appraisal, and Beck approveg@eaick Dep. p. 190
Although DiTullio disagrees geerally with the fact that MSE stipulated that
his mid-2011performance ranking would be extended until the ehtthe
year, he signed his late 20dérformance appraisal, and testified that he
does not consider the contents of the appraishéinaccurde and he
“agree[s] with the review.”QiTullio Dep. p. 240)

In the Final ET&I Ladder Bnking, DiTullio was ranked 72 out of
74133 (FinalET& Ladder Ranking The justification given for DiTulli®
selection for layoff was:

Declining contract dollars i©perating Environment Support

require MSE to reduce staff. The skills requirediifuture role

with MSE are reatime troubleshooting and diagnostics with

open architecture operating environments, systenopmance

tuning, and objecbriented software delopment experience.

Mr. DiTullio does not possess these sKills.
(FinalET& Ladder Ranking Beck testifiedthat although DiTullio was “a
good coordinator in the lab,” he “lacked a lot béttechnicatooling,” and

was not capable of “debugging a file to determine . .root case issues.

zNeither Velte nor Zimmerman made any changes tdatder ranking
prepared by Beck that resulted in a change to Did's/lposition in the
ladder. (Velte Dep. p. 886; Zimmerman Dep. p. 51.)
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(Beck Dep. p. 78.) No one assumed DiTullio’s dufekwing his layoff.
(MSE Answers to DiTullio’s Interrogs. #5; Beck Dgp.84.)

Although DiTullio claimed in his discovery resporssthat six
individuals wereretained whavere younger and less qualified
experiencedhan he was- Carl Wertz,age 31Eric Landrieu42, Steve
Bauer, 39Tony Ricco 46, Tyler Myers, 35and William JenkingDiTullio
Answers to Interrogs. #11; Gwyn Deck)during hisdeposition he testified
that he actually “do[es]nt know” whether he beksvthat any other MSE
employees should have been laid off instead of him:

Q. Do you believe that other people at MSE sholdgdenbeen

laid off insteadof you?

A. I really— 1 — 1 wouldn't wish that on anyone. Okay? So no. |

don't know.l really don't know. It depended on what criteria

was to be usedsometimes you hato make cold, hard

decisions . . ..

(DiTullio Dep. p. 275)

Of the individuals DiTullio identifies, only twe Bauer and Jekins—

received gerformance rating of “3,” or “Meets Expectationkké DiTullio,

on their 2011 performanappraisals.Beck Decl.y 2.) Wertz, Landrieu,

and Ricco all received performance ratings of &,*Occasionally Exceeds

49



Expectations,” and Mgrs received a performance rating of “1,” or
“Consistently Exceeds Expectations”in 20eck Decl.y 3-4.)14

Beck testified that he ranked Wertz over DiTulliedause he had been
Lockheed Martirs “lead network engineerdnd MSE was “lucky to have
pickedup [Wertz] on our team to kind of help grow our foemance
engineering activities specifically related[Wertz]'s expertise with
networking.” (Beck Dep. p. 12@7.) Beck explained that Wertz “was the
network’s subject matter expert at Lockheed Marénd his skills were
well above [DiTullio]’sin terms of being able to triage netwotkjpe
issues.'(Beck Dep. p. 12§ Beck ranked Landrieabove DiTullio because
Landrieu’s “software skKills, his operating systemokvliedge, hiknowledge
of open sourcedtware, his ability to create tools, utilities agjnostic
utilities for utilization in the . . lab environment is just far and above
[DiTullio]’s.” (Beck Dep. p. 12-28.)

Beck ranked Bauer above DiTullio because Bauer “adat of tools
and utilitiesthat wecould use . . [a]nd specifica)y he had a display

background . .so he had specific domaaxperience with being able to

14 Each of the six comparatordentified by DiTullio receivedoerformance
appraisalsn late 2011, indicating that “[t]he performancetbfs individual
has remained substantially unchanged,” and stijngdathat “their June
2011performance ranking be extdad to 31 December 2011Béck Decl.
5.)
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troubleshoot and triage display issug&éck Dep. p. 12§ Similar to
Bauer, Beck testified that he ranked Jenkins alimVallio on the ladder
ranking because “hlead software skillspecific to the display group . [s]o
[Jenkins] had that uniqueness witdispect to being able to triage specific
display areas.(Beck Dep. p. 130.) He explained that JenKimad broad
software background for tools and utilities that [Dllfa] didnt have.”
(Beck Dep. p. 130

Beck ranked Ricco above DiTullio because he is “oheur [subject
matter experts] ovedlll the subject matter experts”and “has a broadse
very deep skills, bt technically andactically.” (Beck Dep. p. 12&09.)
Beck testified that Ricco was “far and above [Diliajlfor sure [and] is
definitely one of the go to people within the dejmaent.”(Beck Dep. p.
129.)

Myers was ranked above DiTullio on Beck’s laddanking because
he “is veryplaceable anywhere” and *has tremendous softwaitks Sk
(Beck Dep. p. 129.) Beck explained th\yers was “one of the . senior
developers for our produthat we called Insight, which . wasour
primary tool that thewsed in one of the baselines to do validation
verification of theoperating environment,” and that he “had a lot ifay

software and infrastructure skills addition to the managnent role that
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we put him in .. .”.(Beck Dep. p. 12280.) Myers was a &ction Manager in
the MA Group; in fact, DiTullio reported to Myers ane point during his
employment with MSE.QiTullio Dep. p. 164, 295 DiTullio never held a
managemenposition at CSC or MSEQTullio Dep. p. 297)

DiTullio admits that he does n&how whether Wert4,andrieu, or
Jenkins had skill sets or experience that wereedgffit from his.DiTullio
Dep. p. 29394.) DiTullio also admits that Bauer held a top secieticance
that he did not haveD{Tullio Dep. p. 294) DiTullio is aware thaRicco
worked on “one of the applications group[s]’ bubfes]nt recallthe
details.” OiTullio Dep. p. 295

Nonetheless, MSE assumes, for purposes of thisdvigthat DiTullio
Is able to establish a prima facie case. As suoh Gourt turns tevhether
he has sufficiently shown that MSE’s legitimate nradiscriminatory
reasons for his termination are merely pretextafge discrimination.

When asked why he believes MSE discriminated agdiims based
upon his age, DiTullio testified he believdsat “because of patterns and
trends of alkthe people that had been laid off’and that he “saa very
clearly that there was a trend towaiatge.” OiTullio Dep. p. 28386.) He
also believes his selection for layoff was motivchtey his age because he

disagrees with the justification MSE provided for lagoff in the ET&I
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final ladder rankindgthat he did not possess the skills required intaife
role with MSE), and because MSE “justbber stamped” his early 2011
performance appraisal in late 2011 mout providing him with anew
performance appraisaD{Tullio Dep. p. 289, 25651)

In contrast for the stated reasons for his layoifjTullio’s 2011
Performance Evaluation signed off on by Beck diseuhis “proficiency
with various diagnostic tool®f data anlysis, keen understanding of
operating systems on multiple baselines, and oV&talknowledge.” (Ex.
P-113; Beck Dep. p. 19@1.)Indeed Becktestified thatDiTullio
“‘somewhat” had the ability to do “redime troubleshooting witlopen
architecture environmentand “diagnostics with open architecture
operating environments(Beck Dep. p. 5&%4, 5657.) DiTullio argues that
this shows his placement on the ladder rankingm@sbased on his 2011
Performance AppraisaHowever, thaecord isclear that the ladder
ranking was based on comparisons of the variousldenf skills possessed
by the employee®iTullio’s argument disagrees with MSE’s assessment of
his skills, which was made in comparison to hisworkers; this does not

establish pretextdavingreviewed the record, the Court finassufficient

s ack of “realtime troubleshooting and diagnostics with open
architecture operating environments, system perfaroe tuning, and
objectoriented software development experierice
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contradiction in the justificatiomput forth by MSE for DiTullio’s
termination to establish preteXummary judgment is granted in favor of
MSE on DiTullio’s claims.

2. Anthony Marino [Motion at docket entry 47]

AnthonyMarino was employed by MSE and/or its predecessor f
more than 16 years; he was 78 years old on theafdts termination.
(Marino Dep. p. 139140.)At the time of his terminatioriMarino was a
Senior Software Engineer in thMA Departmentwhere hegan tests on
software and suggested improvements for the syst@iarino Dep. p. 170.)

Marino began working for CSC in October 1996 amdAugust 1997
he began workingull time on theAEGISproject. (Marino Dep. p. 44, 52
He initially worked in a testing group assignedhe Weapons Control
Systems (“WCS”) Department and subsequently tramséeinto WCS in
approximately 2000.Marino Dep. p. 54, 7/1) During his time in WCS,
Marino conducted systems testimgd reported on the resultdldrino
Dep. p. 74) Marino reported to Albert John EllorM@rino Dep. p. 79

In April 2011, Marino wasnvoluntarilytransferred from WCS to the
MA Group within the ET&Department.Marino Dep. p89-90.) His
transfer resulted from the fact that there was fessling for andwork in

the WCS Department than for the MA Groupdarino Dep. p. 9691) In
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the MA Group, Marinaontinued to work in testing and reported to Sattio
Manager David FrankMarino Dep. p. 9394, 95)

In the final ET&I ladder ranking, Marino was rank&dout of 74.
(Final ET&l Ladder Ranking.) The justification givdar Marino’s selection
for layoff was that “[t]he skills required ia future role with MSE are real
time troubéshooting and diagnostics with open architeciyrerating
environments, system performance tuning, and olgeietnted software
developmenexperience,” and that “Mr. Marino does not posdbese
skills.” (Final ET& Ladder Ranking Beck describedlarino’s performance
in the MA Group as “under the radar” because hemtitireceive good or
bad feedback about his work from MSE’s customeed8Dep. p. 8B2.)
Marino “just kind of blendednto the background . .Tony never
approached [Beck] to want to agmything different, anythingew to get
involved in any new activities like the other emydes did.” Beck Dep. p.
133) Due tobudget cuts and reduced needs, there was notiguffitesting
work to replace Marino followinghe reduction in force Oef. Answers to
Beck’s Interrogs. #5

Marino identified one employee in the MA GroupennyLitterio, age
50,as being “younger and legsialified or experienced than he was.”

(Marino Dep. p178.) In comparing Litterio to himself, Marincontends
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thatLitterio “didn't have the experience [he] hadMé&rino Dep. p178.)
Marinoadmitswas not adept in the Java or C++ programming laggsa
(Marino Dep. p84.) He wasalso not familiar with open architecture
operating environments, nor did he have skillslnectoriented
programming. arino Dep. p109.) In contrast, Litterio, had skills ireal-
time troubleshooting with open architecture operation envirommse
system performanadeining, and object oriented software development.
(Beck Dep. p. 553; Marino Dep. p. 84, 109

When asked why heanked Litterio higher than Marino on the ladder
ranking, Beck testified:

Penny had a background in multiple product areasyroand and

control and weapons. Most recently before she maonealour

group it wasweapons. The thing about Penny was she came to me

numerous times wanting to get involved in the CESeline

technology. She wanted badly to get involved in AGB12

arena. The customer loved her work that she wasgloi
* % %

It wasn't any one specific project. . . It was wbhedr she was
working at the time, she was doing a very good jaid she
brought a stronger background, a broader backgrpand a
stronger desire to want to get involved in otherT&0efresh
opportunities.
(Beck Dep. p. 12682.)
MSE assumes, for purposes of this Motion, that Maiis able to
establish @rima faciecase. The Court thus analyzes whether he is also

able to show that MSE’s reasons for his terminatere pretextual.
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When asked why he believes MSE discriminaagainsthim based
upon his age, Marino identified three purportedsi@ss: (1) the “large
number ofpeople with advanced ages that were laid off,"NISE laid off
Marino while retaining Litterioand (3) his belief that “that’s what a lot of
companies doyou know, get rid of the dead woodvithat some people
say,” because “of the older workers making too moaotney.” Marino Dep.
p.220-22.)

Again, an employee cannot show pretext by usingllsagreement
with the employer’s assessment of his skills imgarison to cevorkers,
essentially asking the Court to seceguess performanekased
employment decisions. Having considered the entioéthe record, the
Court finds that Marino has not pointed to suffirdie@vidence to show that
a reasonable jury cddieither disbelieve MSE’s articulated legitimate
reasons for his layoff or believe that an invidialiscriminatory reason was
more likely than not the real reason for MSE’s antiMSE’s motion for
summary judgment will be granted as to Marino'drola.

3. Louis Natale [Motion at docket entry 46]

Louis Natale was employed by MSE afat its predecessor for more
than 26 years; he was 63 years old on the datesdElhmination (Natale

Dep. p. 133. At the time of his termination, Natale was a Senior Qomter
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Scientist in theMA Department and a tester for the AEGIS systéatale
Dep. p. 5053.)

Natale began working for CSC in 1986, and, in appnately 2004,
moved to the grouphat ultimately became the MA Group within the ET&
Department at MSE beginning approximately 2004 .Natale Dep. p. 47
During the relevant time period, Natale reported&extionManager David
Frank. (Natale Dep. p. 74 1n the MA Group, Natale was a “testerNdtale
Dep. p. 49; Beck Dep. p. 64.) In that position, &lattestedhesystems
created by the software developers and reporteddbelts of the testing
and anyroblems discovered to the developers. (Natale Pep0-53.)

In his late 2011 performance appraisal, Nataleixeckan overall
rating of “3” or “MeetsExpecations.” (Natale Dep. p. 188; Natale 2011
Performance Eval.) Frank completed the appraisel, Beck approved it.
(Beck Dep. p. 1890.) Natale signed the appraisalNdtale 2011
Performance Eva)l

In the final ET&I ladder ranking, Natale was rankébbut of 74.
(Final ET& Ladder Ranking.) The justification givdar Natale’s selection
for layoff was that “[t]he skills required infature role with MSE are real
time troubleshooting and diagnostics with open @eattureoperating

environments, systemerformance tuning, and objeotiented software
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developmenexperience,” and that “Mr. Natale does not possksse
skills.” (Final ET& Ladder Ranking Natale admits that he was not a
developernor did he have objeatriented software, diagnostics,whaor
C++ skills. (Natale Dep. p. 5%4, 67, 69) Whenasked to define “open
architecture operating environments,” Natale resjaah “l don't professo
know enough about it to be able to give you a geald answer.”Natale
Dep. p. 68)

Beck testified that while Natale could test a praogrto determine
whether it was working properly, he was not skilladoot cause analysis
(i.e., diagnosing the cause of problem®$etk Dep. p. 6668, 70) He also
explained that Natale was incapablemoirking oncertain baselines
because he did not have the requisite skill s&sck Dep. p. 65 Due to
budget cuts and reduced needs, there was notiguffitesting work to
replace Natale followinghe reduction in force Oef. Answers to Natale’s
Interrogs. #5; Beck Dep. p. 82

Although Natale contends three individualsre retained whwere
younger and less qualified or experientbdn he was- William Dillmore,
age 49Penny Litterio50,andSharon Morang29 - when asked who on
the ladder ranking was lesaluable than he was to the MA Group, Natale

responded, “I cant answer that question.” (Nataleswers to Interrogs.

59



#10, 11, Natale Dep. p. 19%7.) Natale admits thdtitterio had software
development skills, which he did not havBagale Dep. p. 554, 97.)
Natale also admitthat he does not know whether Dillmore, Litterio or
Morang had “reatime troubleshooting andiagnostics with open
architecture operating environments, system perforoe tuning, or
objectoriented software development experience,” exchpt he believes
Litterio had objecbrientedsoftware development experiencBlatale Dep.
p. 20405) In late 2011, Morang receivedp@&rformance rating of “2,” or
“Occasionally Exceeds Expectations” on her perfonceappraisal, and
Dillmore received a performance rating of “1,” or “Consistlgridxceeds
Expectations.” (Beck Decl. | 2,)3

Beck ranked Dillmore over Natale on the ladder nagkbecause he
rated Dillmore’stechnical and tactical skills higher than Natabe'sd
because Dillmore “hdamore command dctivities with respect to triaging,
troubleshooting, working, coordinating issues.” ¢(Bd®ep. p. 133 He
ranked Litterio above Natale because she had aficamd of the multiple
tacticalenvironments, the product environment8&¢kDep. p. 13334.)
Beck rankedMorang higher than Natalecause she had experience
working on some of the baselines that Natale ditd (Reck Dep. p. 6465,

134
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MSE assumes, for purposes of this Motion, that Idatan establish a
prima facie case. The Court therefore evaluates whether M&fgkiinate
reasons for his termination could be a pretextafge discrimination.

When asked why he believes MSE discriminated agdiims based
upon his age, Natale testified that based uporowis observation, “[ij was
veryobvious that everybody [who was selected for lajywHs close te a
number of them olderthan myself even past retirement age, and the
majority in their mid to late 50s approaching retirent age within a few
years, it became rather obvious to me that [aged tha criteriaused.”
(Natale Dep. p. 211.) He also believes his selecimoriayoff was motivated
by his age becaude disagrees with the justification MSE provided lias
layoff in the ET&I final ladder rankingn that the skills Bted “don't have
anything to do with testing.’'Natale Dep. p. 212

The Court finds Natale’s disagreement with MSE'sidi®n
insufficient to create a genuine issue of matefdat. MSE’s business
decisions regarding which Departments would becadeé by overall
declining contract dollars, whether positions ehmaied by the RIF would
later be backKilled, and whether enumerated tasks should or &hoot
have been considered as part of the decisnaking are beyond this

Court’s scope of reviewNatalehas not pointed to sufficient evidence to
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show that a reasonable jury could either disbelld&E’s articulated
legitimate reasons for his layoff or believe thatiavidious discriminatory
reason was more likely than not the real reasoiMBE’s action MSE’s
motion for summary judgment will be granted as tamt&le’s claims.

4. Stephen Perry [Motion at docket entry 53]

StepherPerry was employed by MSE and/ or its predecessooti@
year; he was 46 years old at the time of his teation.(Perry Dep. p. 16-
07.)At the time of higermination Perry was é&ection Managéfin the
MA Departmentesponsible for the AEGIS modernization gro(perry
Dep. p. 12527;Beck Dep. p. 85152.)He was promoted to this position in
March 2011, after just a few monthsth the company.

Perry began working in the MA Group in December @@dllowing an
interview withBeck, who recommended hiring hinRdrry Dep. p. 657;
Beck Dep. p. 212 Perry moved tdifferent areas of responsibilias a
Section Manager during hemployment, ultimatelpverseeing 16
employees involved in integration fAEGIS modernization.Rerry Dep. p.
69-70, 86 12527; Beck Dep. p. 29.) Perry reported directly to Beck

throughout his time at MSEBEck Dep. p. 4314.)

sPerry described his title as “principal softwareggreering leader,”
although within MSE'structure it was that of Section Managd?e(ry
Dep. p. 66; Beck Dep. p. 29
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In the MA Group, the Sean Managers, including Perry, completed
performanceppraisals for the employees who reported to theemad, Beck
reviewed the appraisals for form and conteBedk Dep. p. 4314.) The
only performance appraisals Beck completed on tms were forhis for
direct reports (the Section Managers, including RerniBeck Dep. p. 42
43.) Velte reviewed andpproved the appraisals for the MA Section
Managers, but he had no involvement with #ppraisals for the MA
employees under the Section ManageYelte Decl.§ 1-2.)

Perry received his first performance appraisalhe period from his
start date througMarch 31, 2011. (Perry Dep. p. 108n themid-year
appraisal, Perry received an overall rating of“BleetsExpectations.”
(Perry Dep. p. 113; Perry miA0 11 Performance Appraisaln late2011,
MSE gave enébf-year performance appraisals toémployees to align its
review cycle with that of its parent companBe€k Dep. p. 1889; Perry
Dep. p. 116) At the endof-yearappraisal, Perry received a highemverall
rating of “2— Occasionally ExceedSxpectations.”Perry Dep. p87, 108,
122; Perry yeaend 2011 Performance Appraigalhe increased rating that
Beck gave to Perry (with Velte’'s approvadsulted from Perry’'s work on the
different managemédrtasks that he had been assigned. (Beck Dep.3. 19

94.) Beck wrote, “Mr. Perry is truly leading the way fdre success of our
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Mission Assurance organization in future SurfaceyNand other business
domains.” (Beck Dep. p. 214.) Perry believed thathperformance
appraisals were accurate and appropridRer(y Dep. p. 1143, 12223))

In his initial ranking of the MA employees, BeckiedPerry30 out
of 75,ahead of other Section Managdi®oley, Allen, and Parsons based on
his management skill§Beck Dep. p. 158, 162 At the time that Beck
prepared his initial ranking of the MA employees,did notknow that the
reduction in force would include management leviBgck Dep. p. 162,
163)) In subsequendiscussions regarding the consolidated ET&&der
ranking, however, Beck and Velte decidit they should consider not just
the management abilities of the Section Manageusatsotheir technical
skills. (Beck Dep. p. 10910, 16162.) They made this decisicallegedly
because, if the departmeunltimatelyhad fewer managers, the way in
which the department’s work was evolving would reguheremaining
employees to have technical skills to handle thekw(@Beck Dep. p. 110,
168-69.) Thus, inreviewing the ranking, Beck and Perry decided oK at
the ranking with respect to if [Sectidvianagers] are no longer a manager,
what value do they bring to the departmenB&c¢k Dep. p. 159

When consideringthe technicalskills of the SectionManagersto

determinetheir value,Perry'srankingdroppedto 55 of 75 (Beck Dep. p.
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159-60, 16566; Beck Decl. 4 Beck’s reasoning is tha&erry did not have
tactical or technical skillselated to AEGIS. (Beck Dep. p. 85, 160.) Rather,
throughout his employment, Perry held a Sectibanager positionn
which he oversaw a group of employed2e(ry Dep. p. 66, 68; Beck Dep. p.
29, 85) Ultimately, Perry wasanked55 of 74 employeesn thefinal ET&
ranking, andhe was the lowestranked Section Manager.(Beck Dep. p.
158-59, 160; Final ET& LaddeRanking) In the reductionin force, ten
ET& employeesvereselectedior layoff in the Departmentjncludingone
SectionManagemosition. Beck Decl.  2; Final ET& Ladder Ranking
The justification given for Perry’s selection faybff was adollows:
Declining contract dollars require MSE to reducafft
This reduction requires a subsequent reductionhia t
number of management staff. The transition to a
technical role requires a shift in skill set, from
management to one including raa&he troubleshooting
and diagnostics within open architecture operating
environments, system performance tuning, and [dbjec
oriented] software development skills that Mr. Bedpoes
notpossess.
(Final ET&I Ladder Ranking Following Perry’s layoff, Mark Mikr
assumed Perry’s former duties. (Def. Answers tayeinterrogs. #9
Miller is more than two months older than Peri@wyn Decl. { 8)

Perryidentifiedthreeretainedindividualswho, hecontendswere

youngerandlessqualifiedor experiencedhanhe was: Miller, age 46,
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Tyler Myers,35, and Kevin Tooley, 36. (Perry’s Answers to Interrogs.
#11) Miller, asnotedabove,is actuallyolderthanPerry. Further,Beck
described Milleras betterthan PerrybecauseMiller would havebeen
underutilizedin arole asjust a softwareengineeror asjust a manager.
(Beck Dep. p. 170 Beck views Miller asone of the best technologistat
MSE andoneof the “mostrespectedkngineers’by MSE’s customer.
(Beck Dep. p. 170 BeckrankedMyers higherthan Perryon the final
ladderrankingbecausehe had strongtechnicalskills that allowed him
to be placedanywherewithin the MA Group,in contrastwith Perry, who
did not have technical skills related A& GIS. (Beck Decl.f4.) Beck
rankedTooleyhigherthan Perrybecauseunlike Perry,Tooleyhadthe
skills to be placedin atechnicalrole. (Beck Dep. p. 1656.) Following
thereductionin force, Tooleymovedfrom a SectionManagerroleto an
integrationrole (a technicalposition).(Beck Dep. p. 3B2.) Miller,
Myers, and Tooleyall worked in technical roles at MSE before becoming
Section ManagersBgck Decl.f 3.)

MSE assumes, for purposes of this Motion, that fPean establish a
prima facie case of discrimination. The Court now looks to pgretext
argumentsWhen asked why he believes MSE discriminataghinsthim

basedupon his age, Perrytestified that when he went to information
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sessionsheld for employeedyhuman resources following the reduction
in force, the other employees in the room appeadodzk olderthanhe
was.(Perry Dep. p. 1668.) Perryalsocitedthefactthathebelieved
Tooley, ayounger employee, replacédm. (Perry Dep. p. 156

In additionto thesecontentionsPerryalsotestifiedthathebelieves
MSE “senior managementywhich heidentifiesas“the presidentofthe
companyand his direct reports,” rather th&eckandVelte, madethe
terminationdecisions(Perry Dep. p. 16%8.) Perrypremiseshis belief
ontwo statementsat managergheetings.(Perry Dep. p. 16&0.) The
first, at his first managersimeeting, was a portion of a conversation he
overheard between Zimmerman and other employeesioh
Zimmermanpurportedlysaid “how canwe, you know, bestremovethe
deadwood that’s here withintheseprograms.(Perry Dep. p. 75/6.) The
secondwas a comment that Perclaims to have heard “@lmostevery
one”of themonthlymanagersmeetingsheattended(Perry Dep. p. 17}
Initially, he describedt as“whisperedconversationsbetweensenior
manageranddirectors,in which theseindividuals stated“You know,
about,oh, we can move,you know, peoplewho were closerto

retirement age over to the older baselides) when the older baselines

7In lay terms, Plaintiff Harvey Sklar described asbhne as “basically the
major clientsthat[employeesworked for.” Sklar Dep. p. 39
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phase out, they caretireand,you know we Kill two birdswith one
stone.”(Perry Depp. 169) Initially, Perrytestifiedthathedid not know
the namesof the managersnakingthesestatements(Perry Dep. p. 170
71) Later in his depositionPerryattributedthis “whispered
conversation'to Beck,althoughhe could not identifythe specificwords
Beckused.(Perry Dep. p. 1780.) Accordingto Perry,Beckmade a
statementegardingmoving employeesnearingretirementageto older
baselinesalthoughhe did notidentifyany specific employees in making
the statement(Perry Dep. p179-80.)

Aside from these reasons, the Court finds that whiermerman, or
his Department, substituted Perry for Andrew Passon RIF list
(Zimmerman Dep. p. 881, Knowles Dep. p. 1#1I8; Ryan Dep. p. 1118),
MSE created the sort of weakness, implausibility, ingistency,
incoherency, ocontradiction regarding MSE’s reliance on its ladde
rankingsthat must allow Perry to survive summary judgment

There is a version of the ladder ranking that appé¢aindicae that
Perry was put on the termination list at a timeaas not the lowest ranked
manager. (Knowles Dep. p. 178, Ex. R3 at 35 (showing Perry on the
RIF list), 3738 (showing Perry ranked 30 out of 75, above TooMign,

and Parsons, ranked 60, eifee of whom were Section Managers at the
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time), Ex. R7 at Slide 7 (preRIF organizational chart)Regardless, it is
clear that at some poin¥JSE management altedehe ladder ranking to
make Perryhe lowest ranked manager, subject to the.REx. R1 at 22
24.) Exhibit R47 shows that Perry was put on the terminationasa
“substitute” for Parsons. (Ryan Dep. p. 118, Ex. RP47.) At the time of the
RIF, Perry and Parsons were 46 and 41 years ofragpgectivelyContrary
to astated reason for the switch, there is testimorat #arsonslsodid
not have‘technical skills’ (Beck Dep. 5455, 58, 6061, 6263.) Taken
along with the totality of the record, these circst@nces are sufficient to
show pretext regarding Perry’s layoff. MSE’'s motilmn summary
judgment as to Perry’s claims will be denied.

5. Daniel Ruvin [Motion at docket entry 44]

DanielRuvin was employetty MSE and/or its predecessor for over
27 years; he was 65 years old at the time of mmteation.(Ruvin Dep. p.
91.) At thetime of his terminationRuvin was an Integration Leader in the
Mission Assurance DepartmerfRuvin Dep. p. 3836; Beck Dep. p. 152.)

Ruvin worked in the MA Group since approximatei829 (Ruvin
Dep. p. 34, 33 At the time of his layoff, Ruvin workedasa “systems
integrator.”(Ruvin Dep. p. 3836.) In thatrole, Ruvin coordinated the

systemdestersin the MA Groupto ensurethe interfaceswveretested
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properly.(Ruvin Dep. p. 123 During the relevant time period, Ruvin
reported to Section Manager Dawdank. Ruvin Dep. p. 39

In his performance appraisaRuvin receivedan overallrating of
“3” or “Meets Expectations.(Ruvin 2011 Performance AppraisaFrank
completedthe appraisalandBeckapprovedit. (Beck Dep. p. 1982))
Although Ruvin disagreegienerallywith the factthat MSE stipulated
thathis mid-2011performancaankingwould be extendeduntil theend
of theyear,hedoesnot disagreewith hisperformance rating and “do[es]
not think [the appraisal] was unfairR(vin Dep. p102-03, 10910.)

In the final ET& Department ladder ranking, Ruvin wasked 69
out of 74. (Final ET& Ladder RankingThejustification given for
Ruvin’s selectionfor layoff wasthat“[t]he skills requiredin a futurerole
with MSE are realtimetroubleshootinganddiagnosticswith open
architecture operatingnvironmentssystemperformanceuning,and
objectorientedsoftwaredevelopment experienceghdthat“Mr. Ruvin
doesnot possessheseskills.” (Final ET& Ladder Ranking Beck
testifiedthat whileRuvin was*“a goodcoordinatorin thelab,” he
“lack[ed] . . .root causeanalysisskills” andhistechnicalskills werenot

asadvancedstheotherintegratoran the MA Group.(Beck Dep. p. 75
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77.) No one assumed Ruvin’s duties following hagoff. (Def. Answers to
Ruvin’s Interrogs. #5

Ruvin identifiedsevenretainedindividuals who were younger and
less qualified or less experiencdthn he was- Nick DeStephandg age
58, \elia Nicolai,50,Barbara Stock53, William Dillmore, 49,Benjamin
Moore,50,Phillip Cornacchione54,and David Frank53. (Ruvin’s
Answers to Interrogs. #11; Ruvin Dep. p. 133, 14850.) Nick
DeStephanaovorked in the RadarDepartmentand wasthereforenot
rankedby Beck.

Beck rankedNicolai aboveRuvin on the ladderranking“partly”
becauseof “the initiative sheshowedwith helpingto configurethe things
for thelabs with some of the folks at Lockheé&dBeck Dep p. 134) Beck
explainedthat individuals at Lockheed Martin thankd&skck for Nicolai's
work on a special project, which helped MSE to obtacoatract that it still
has today becausd Nicolai's work. (Beck Dep. pl24-25.) Beck went on to
explain:

[Nicolai’s] involvement with the customer was thratich

higher. Just more ofeommand, not just a coordinator in the

lab, but actually . .getting involved helping to reconfigure,

helping to do setup, triage, troubleshooting. DRayin] wasn't
much of that. Dan was a coordinator. He did goodrdmation

8Ruvin believes DeStephano was earning a highergéhan he was at the
time of the reduction in force, and therefore traMRSE should have
selected DeStephano for layoff over him.
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from theintegration si@, but he didn't do much above and
beyond that.

(Beck Dep. p134-35.) Although Beck testified that he did not recall
receiving feedback from Lockheed Martin mentionRugvin, (Beck Dep.
p. 180),Ruvin’s final performance evaluatiodrafted by Frank andigned
off on by Beck, stated th&uvin’s “contribution . . . did not go unnoticed
by the customer as Lockheed Martin applauded Hostst” (Beck Dep. p.
19192.)

Beck ranked Stock aboveRuvin on theladderrankingbecauséde
‘thoughtshehadabettercommandof beingable totroubleshootand
triageissueswith respectto productareaactivities.” (Beck Dep. p. 139
She alsd’had some software background with displa{Béck Dep.
p. 136)

Similarly, Dillmore wasrankedhigherthanRuvin ontheladder
rankingbecauséhe hadabettercommand ofctivitieswith respecto
triaging,troubleshootingandcoordinatingssues’andCornacchionevas
rankedhigherthan Ruvin becauséhe was moreskilled at diagnosing

andtriagingissueghan Ruvin.”(Beck Decl.y 7, 9.)1 Moore was ranked

YCornacchione ranked approximately 35 slots highantRuvin on
the MA Group ladder ranking Beck submitted on Ve(&eck Decl.y6.)
Due to a clerical error, Cornacchione wagst included on the final ET&
ladder ranking.Beck Decl. 8.)
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aboveRuvin on Beck’s ladderranking becausehe was a system
engineerand“had a firmergrasp .. on thetacticaldomainprobably
thanwhat[Ruvin] had.”(Beck Dep. p. 139 Beck ranked Frank above
Ruvin because he had a “broad tactical backgrouarfa “deeper
techntal background for sure, . more than just a coordinator in the lab
statusingssuesput actuallydoingthat nextlevel of troubleshooting,
triaging,andthenthe managemenaspecthrown on top of that.” (Beck
Dep. p. 135.)Frankwasa SectionManagerin the MA Group;in fact,
Ruvin reported to him .Ruvin Dep. p. 23§

MSE assumes, for purposes of this Motion, that Rwan establish
aprima faciecase, so the Court turns to the pretext analysiseMasked
why he believes MSE discriminateaainsthim basedupon his age,
Ruvin testified that, basedupon his observation the layoff
“disproportionately”affected“older people.”(Ruvin Dep. p. 16) He also
testifiedthathebelieveshis agemotivatedhis selectionfor layoff because
he disagreesvith the justification MSE providedfor his layoff in the
ET&l final ladderranking(that he did not possesghe skills requiredin
a futurerole with MSE) andbecauseMSE reaffirmedhis early2011
performanceppraisain late2011lratherthanproviding him with a new

appraisal. Ruvin Dep. p. 10910, 145, 157
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Additionally, Ruvin testified thatin 2010, he had a discussion
with his then-manager, MariMiller, regardingthe fact that Ruvin did
not receiveajob hehadrequested(Ruvin Dep. p. 13681) During the
conversationMiller allegedlytold Ruvin that he “thought [Ruvin] was
going to retire a65.”20 (Ruvin Dep. p. 13631.) This comment was
temporally remote from the layoff proceskastly, Ruvin claimsthat at
the meetingat which he wasadvisedof hislayoff, Velte told him he
“‘wasn’t keeping up 21 (Ruvin Dep. p. 160 This commentlike “dead

wood,”does nonecessarilygvince agebased biasSeealsoWatson v.

Premier Pork, LLC, Civ. A. No. 04997, 2005 WL 1863193 (E.D. Pa. Aug.

2,2005) (holding that remarks that the plaintifbsild be fired “because
he ‘can't keep up’on certain job assignments”lddito advance his age
discrimination claim”).

Of theindividualsin the MA Departmentwhom Ruvin claimsshould
havebeenlaid off insteadof him, only one— Moore, age 50— receiveda
performancerating of “3,” or “Meets Expectations,” like Ruvin, in late

2011. Beck Decl.y 2) Frank, Stock, Nicolai and Cornacchioakreceived

20 Miller had no involvement in Run’s 2011performance appraisals
or Ruvin’s location onthe2011 ladder rankindBeck Decl.| 11.)

21 Accordingto Ruvin, Beck, who ranked Ruvin and who was also a
his termination meetingdid not sayanythingduring the meeting.Ruvin
Dep. p. 160)
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performanceratings of “2,” or “OccasionallyExceedsExpectations,’in
late 2011. Beck Decl.y 3) Dillmore receiveda performanceating of “1”
or “ConsistentlyExceeds Expectations(Beck Decl.y 4.)

Ruvin’s own disagreement with MSE’s assessment chm¢serve to

rebut the legitinate reasons articulated by managem&eeSarmiento v.

Montclair State Univ.513 F. Supp. 2d 72,89 (D.N.J. 2007) (holdingttha

plaintiffs disagreemenwith assessment of candidates’ qualifications in
failure to hire case could not establish pretebdis arguments d not rise
to the level of “weaknesses, implausibilities, inststencies, incoherencies,
or contradictions in the employer’s profferedjitimate reasons for its
action” that would be sufficient to demomate pretextAccordingly,
summary judgment will be granted in favor of MSE lwitegard to Ruvin’s
claims.
E. The Process Engineering Department

During the relevanttime period, MSE maintained aProcess
EngineeringDepartmenthatwas responsible for writing and improving
procedures for the weapons systems used by thetistates Government
to ensure those systems were keeping up advancements in technology.
(McGarry Dep. p. 13.The Department was also responsible for collecting

data, conducting modeling, and making predictioagardingweapons
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systems performance, as well as tracking the paréorce of those systems.
(McGarry Dep. p. 1314.) From approximately 2003 unSlometime after
January 2012, Jeffrey McGarmasDepartmentManagerfor the Process
EngineeringDepartmentandsupervisedll theemployeesn the
Department.(McGarry Dep. p. 1611, 12, 14) McGarryreported to then
DeliveryAssurance Directofony Palazzo. McGarry Dep. p. 12; Palazzo
Dep. p. 13, 1516.) Palazzo,n turn, reportedto SeniorDirector George
Reichl.(Palazzo Dep. p. 134.)

McGarry prepared the ladder rankings for the Pred&sgineering
Departmentonsideringvalueto the Departmentwhich he assessed
baseduponskill sets,and quality andquantityof output.(McGarry Dep.
p. 28) Hedid notconsultanyonein draftingtheladderrankings.(ld.)
After completing the rankings, McGarry sent thenmPazzo, who
reviewed thenbut did not make any changg®alazzo Dep. p. 36, 585.)
Reichl also reviewed the ladder rankings, althobgldid not make any
changes tahem.(Reichl Dep. p. 3334, Palazzo Dep. p. 2pUltimately,
McGarrylearnedfrom Palazzahat oneemployean theProcess

Engineeringepartmenwould belaid off in thereductionin force.
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Albert John Ellor [Motion at docket entry 41]

Albert JohnEllor was employed by MSE and/or its predecessor fo
more than 19 yearfiewas 68 years old on the date of lesmination.
(Ellor Dep. p. 116.At that time,Ellor was an Engineering Manager in the
Process Engineering Departmeat.

In approximately June 2011, Ellor wamsvoluntarilytransferred out
of MSE’s Weapon<LontrolSystems(“WCS”) Departmentwhere he had
beenemployedas a Section Managerfor approximatelgenyears to a
non-management position in the Procdssgineeringepartment.(Ellor
Dep. p. 1920, 8283; Nale Dep. p. 3437) Ellor’s transferto the Process
EngineeringDepartmentwvas not disciplinary in nature but
allegedlyresultedfrom insufficientfundingin the WCS Departmento
supporthis position. Palazzo Dep. p. 538; Nale Dep. p. 34; McGarry
Dep. p. 17) To prevent Ellor from being terminated at that tinVE&SE
created gositionfor him within the Process Engineering Department.
(Id.) Other employees were also transferred outhe WCS Department
duringthe sametime period for budgetaryreasons.(Nale Dep. p. 39

Ellor’s salarywas not reduced as a result of thansfer. Ellor Dep. p. 88)

22Although Ellor’s title in the Process€EngineeringDepartmentwvas
“EngineeringManager,”’hedid not actuallyhaveanymanageriatiuties
duringhistenurein the Process Engineerir@epartment(Ellor Dep. p.
161)
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In the Section Manager role, Ellor reported to BdrtfScot” Nale, the
manager of WCS, who in turn reported to Directoilln Goehrig.(Ellor
Dep. p.84, 115) Ellor was the oldesbection Manager in WCS by a margin
of eighteen years and the or8gction Managetransferred out of the
department(Nale Dep. p. 3435; Ex. P-1at 3637.) After his transfer, his
duties were assumed by someone substantially yauiiigale Dep. p. 37.)

In the Process€EngineeringDepartmentEllor madetypographical
andothereditsto the processethat had beendrafted by the other
employeesn the Departmentand maintaineda spreadshedb trackthe
progressof ComputerProgramChangeRequestg“CPCRs”). (Ellor Dep.
p. 10611) Ellor testifiedthatnoneof theotheremployeesn the Process
EngineeringDepartmentdid thesametasksashedid, andhecould not
describetheresponsibilitiesof the otheremployeesn the Department.
(Ellor Dep. p. 11314.) Ellor reported directly to McGarryMcGarry Dep.
p. 14; Ellor Dep. p. 883, 11213))

At the time of the January2012 reductionin force, therewere
four employeesn theProcessEngineeringDepartment —Ellor, Joseph
Ryan,61, Alicia Fazzie 42,andEric Mayo, 36. (McGarry Dep. p. 14, 33
34; Process Engineering Final Ladder RanKing the ladder ranking

McGarry prepared Ellor rankedfourth. (FinalProcess Engineering
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Ladder Ranking McGarry had not provided Ellor with a performance
evaluation during his tenure in the Process EngimgeDepartment.
(McGarry Dep. p. 45.)n addition, McGarry does not appear to have used
the outlined criteria for ladder rankings, haviregeived no inguction as
to factors to consider. (McGarry Dep. p.-28.) Rather, McGarry prepared
his ladder ranking considering value to the Depami which he assessed
based upon skill sets, and quality and quantityudput. (McGarry Dep. p.
28.)

The justificaton given for Ellor’s selection for layoff was

The reason for the reduction in force (RIF) activéd due to

reduced client contract work. Indirect charging pag staff

will have to be reduced proportionately in paraWth

reductions in direct charging staff. As a conseqeethis

position has ben eliminated. This action for John Ellor is based

on coworker comparisons.
(FinalProcess Engineering Ladder RankingcGarry testified that,
although Ellor “did okay,” “he didn't have the sarskill set as [the other
individuals in the Department](McGarry Dep. p. 2) Specifically, the
other three employees in the Department had sttealgnical writing and
metrics skills, which Ellor did not havéMcGarry Dep. p. 22 McGarry
explained that the other three employees in theddapent had skillsn

the following areas the ability to builddefectmodels, the ability to

consult on the use of reengineering techniquesmfmroveprocess
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performance and product quality, the ability toldweand apply complex
measurement modeland the ability to devep, evaluate and implement
enhancements to theeasurement programnone of which Ellor
possessedMcGarry Dep. p. 5467.)

MSE’s stated justification for Ellor's terminatiomas not entirely
consistent over timeCompareEx. P-1at 29 (justification for Ellor’s
termination states his position was eliminatadth Def. Answers to Ellor’s
Interrogs.at 4, Y1 (providing a lonlgst of skills that Plaintiff Ellor
purportedly “had not demonstrated .at.the level of his cavorkers”as
justification for his termination). The justificatn in the final ladder
ranking states that “[ijndirect charging suppomféthad to be reduced,
and as a result Plaintiff Ellor’s position was eiimated. Ex. P1 at 29.
However, Ellor was not “[ilndirect charging suppataff’and indirect
charging was a “very small” part of his departmdiMcGarry Dep. p. 35
36.)As to the discrepancy, McGarry testified, “[w]hethEllor was
charging contract or indirect dollars, you knowathto me- the reasa is
the last sentence.” (McGarry Dep. p-33.)

When asked whether he disagreed with the ordem@ftrocess
Engineering Department final January 2012 laddakmag, Ellor answered

that he did not knowecause he was nfamiliar with the capabilitiesf the
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other employees in the Departmergllor Dep. p. 16568; 17374.) Ellor
testified that heloesnotbelieve, however, that the highest ranked
individual in his Department Joseph Ryar was “the most experienced
and capable” person in the Departnb.giillor Dep. p. 168) Following
Ellor’s layoff, his responsibilities were distribed among the remaining
employees in the Department. (McGarry Dep. p) 23

When asked during his depositizsnetherhebelievedhis age
playedarole in his positionon the ProcessEngineeringDepartment
January2012 final ladder ranking, he answered “l do nobvwn’ (Ellor
Dep. p. 169 Whenaskedwhy he believesMSE discriminatedagainsthim
basedupon his age,Ellor testified thatthe list of people[MSE] selected
for layoff had an element of a pattern, an elemenbaimonality,which
showedthatsomeoneat MSE or thecompanyselected or targeted people
basedonage.” (Ellor Dep. p. 169

Ellor identifies Roger Hardy, age 4Blark Andreassi40,Sharon
McGinnis,47,and Helene Pedatd7,as individuals who were retained
during the reduction in force and who were younged less qualified that
he was at the time of the layoff. (Ellor Answersibderrogs. #11; Gwyn
Decl. 1 7) At the time of the 2012 reductidn force, Hardy and McGinnis

were working as Section Managers in the WCS DepantimGwyn Decl.
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8.) Similarly Andreasswasworking as a SectionManagerin the
TechnicalData Support (“TDS”) Department, and Pedata was workasg
a Section Manager in tteommand and Decision (“C&D”) Department at
the time of the 2012 reduction in forc&wyn Decl. 1 9, 10 Notably, no
WCS Section Managers were terminated in the REX. P-1 at 3637.)
MSE argues that Ellor cannot establisprama facie caseput the
Court has already determined that Plaintiffs’ expsgttistical report may
be used to establishpaima facie case of discriminationlurning to
whether the legitimate, nondiscriminatory reasoivegfor Ellor’s
termination were pretextuatllor hasargued that he was transferred out
of his management position in the WCS Departmersetiohim up as an
easy target for terminatio©onsidering the totality of the circumstances
present, the Court finds that Ellor has met hisdaur of showing that a
rea®nable jury could find MSE’s reasons for transfageand terminating
him unworthy of credenceseeTorre, 42 F.3d at 831 n.7, 8335 (finding
plaintiff created a material fact issue concerning whethexde
transferred from his previous position to a deend job that had
effectively been eliminated before he was transdrto it and concerning

whether his transfer and termination were part paccel of the same
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allegedly discriminatory schemeélherefore, summary judgment as to
Ellor’'s claims is denied
F. The Weapons Control Systems Department

During the relevant time period, MSE maintained aafpjons Control
System (“WCS”)Department, which was responsible for developing th
weapons control system on the AEG8apons system. (Nale Dep. p..20
Fromapproximately 2001 until sometime after JanuaryZdgrrell “Scot”
Nale was the WCS Department Manag&rale Dep. p. 1816.) Nale
reported to Director of Technic@perations William Goehrig who, in turn,
reported to therBenior Director George Reici{Nale Dep. p. 16; Goehrig
Dep. p. 1112; Reichl Dep. p. 16.) There were several Sech@magers in
the WCS Department, each of whom repordéeckctly to Nale. (Nale Dep. p.
18-19.)

In the WCS Department, the Section Managers conefléte
performanceppraisals fothe employees who reported to them, and Nale
reviewed the appraisals for form and contgiMiale Dep. p. 223.) The
only performance appraisals Nale completed on s were for his direct
reports (the Section Managers). (Nale Dep. p) &ehrig reviewed and

approved the appraisals fire WCS Department Section Managers, but he
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had no involvement with the appraisals for tN€S Department
employees under the &won Managers(Goehrig Dep. p. 222.)

In completing the WCS Departmeladder rankings, Nale asked the
Section Managers tank their direct reports, and Nale then consokdlat
the rankings he received from the SectManagers to create a composite
ladder ranking for the entire WCS DepartmemNale Dep. p. 446.) In
creathg the consolidated ladder ranking, Nale considemagloyees’
performance, skill setgurrent contributions, what he believed the
employees would be able to contribute in the futared ability to perform
in multiple roles. (Nale Dep. p. 46, 98After he completed his ladder
ranking,Nale met with Goehrig to review them. (Nale Dep4p-50;
Goehrig Dep. p. 93 Goehrig did not make any changes to ¢tineéer of the
ladder ranking Nale prepared, nor did he directeNtalmake any changes
to it. (Nale Depp. 51; Goehrig Dep. p. 994.) Reichl also reviewed the
ladder rankings, but he did not make any changéeem.(Reichl Dep. p.
33-34.)

As stated above, however, Nale, identified five éoypes to be
terminated in the AF in an email to Goehrig, his Dector, separate from

any ladder ranking. Ex.-B6; Nale Dep.p.41-42. All five employees
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identified by Nale for termination were in fact bemated in the RIF and
over the ag®f 50. Ex. P36; Ex. R1.

There were 56 employees on the WCS Departmentdadahking
used in the JanuaB012 reduction in forc§ Goehrig Dep. p. 1224; WCS
Final Ladder Ranking.Yltimately, Nale learned from Goehrig that six
employees in the WCS Department would be laidrothie reduction in
force. Nale Decl. { 2

1. Frank Higgins [Motion at docket entry 50]

FrankHiggins was employed by MSE and/ or its predecefésomore
than 30 years; he was 68 years old on the datesdEnmination(Higgins
Dep. p. 201 At the time of his terminatiorHiggins was a Software
Engineer Principal Leader in the Weapons Departnsepiporing,
generaing, and maintaimgthe systemg(Higgins Dep. p. 17880.)

Higgins had previously worked for CSC, from appmoately 1973
until approximately 1978when he resigned to take another jabiggins
Dep. p. 3233, 3%#38.) He rejoined CSC in approximately 198Bliggins
Dep. p. 86) Higgins began working in the WCS Department sometim
approximately Septemb&001. Higgins Dep. p. 99 At the end of his
employment, Higgins was in a ggsns support role Higgins Dep. p. 143,

145-46.) His main responsibiy in 2011 was “cleaning up . data
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dictionaries,” and writingscripts” for the program buildsHiggins Dep. p.
282, 30102.) Although Higgins cannot recall whiois manager was 2011,
Section Manager Sharon McGinnis completed his perince appraisal.
(Higgins Dep. p. 14516, 276) At the time of the RIF, Higgins reported
directly to Nale. (Nale p. 186.)
In the ladder ranking Nale prepared, Higgins rankéth of the 56
WCS enployees (Nale Dep. p. 56; WCS Final Ladder Rankipnghe
justification given for Higgins’s selection for laff was that:
The skill set required to move into the future wMISE includes
the following aswvell as the ability to perform duties in multiple
roles and organizations: stroofject orientation and Java
programming skills, strong analysis/ design/test/ug$kKills,
ability to meet tight schedules and high productyilevels. Mr.
Higginshas not demonstrated these abilities at the leMeiso
co-workers as evidenced lafepartment rankings. Therefore,
there is not sufficient work for this employee.
(WCS Final Ladder RankinpAfter Higgins’s terminationDavid Smart 59,
Leonid Kaplan63,and Arthur Cooper52, assumed his job duties. (Def.
Answers to Higgins’s Interrogs. #5.)
Nale testified that while Higgins was capable offpeming support

work for theDepartment, he was incapable of performing theekubf a

programmer, which was why he haden assigned a support roldafe
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Dep. p. 3033.) Nale explained that Higgins did not work welltlvcertain
of MSE’s customer’s employees. (Nale Dep. p.)&3

When asked whether there were any individuals rdrdd®ove him
who were youngeand less qualified than him, Higgins responded ah§t
there were individuals ranked above him who were yaam@iiggins Dep.
p.30506.) When asked whether he believes his positionhanladder
ranking was motivated based on his age, he respirftidon’t know.”
(Higgins Dep. p. 30§

Even thoughHiggins admits that he does nlatow whether there
were individualganked above him on the ladder ranking who wereemor
gualified than he was, he seeminglgimsthere werdour individuals
retainedwhowere younger antess qualifiedor experiencedhan he was:
Arthur Cooperp2,Gary Custisp0, Leonid Kaplan63,and David Smart

59. (Higgins Dep. p. 300 1) While Higgins claims he “could do anything

#Higgins had received an unsatisfactperformance appraisal in
2009, from a Section Managetho was no longer in the WCS Department
at the time of the January 2012 reduction in fostemming from a
complaint the Company had received from its custgrheckheed Martin.
(Higgins Dep. p. 203, 243; Higgins 2009 PerformaAperaisal) Although
Higgins contends that the Lockheed Martin engingleo complained
about his work was “almost impossible to deal widlnd disagrees that the
engineer’s complainwas valid, he does not dispute that thenpdaint was
made and that the engineer and Higginsrdod like each other Higgins
Dep. p. 21315.)
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that [Cooper, Custis, Kaplan and Smatid,” he admits that none of these
individuals were in theame position as he was at the timeéha&f January
2012 reduction in forceHiggins Dep. p. 30-D2.) Higgins testified that
Cooper, Custis, Kaplaand Smart were completing progrdmailds at the
time of the 2012 eduction in force, he wamnly writing “scripts” for the
builds, though he had done builds in the past. ¢lthig Dep. p. 1780,
300-01) Higginstestified that he “can't judge” whether these indivals
were “better or worse” than he wgsliggins Dep. p. 30.1 Nale ranked
Cooper, Custis, Kaplaand Smart above Higgins on the WD8partment
ladder ranking because all four of them were resume for completing
programbuilds independently at the time, whereas Higgimswnly in a
support role.Nale Decl. 1 )

MSE argues that Higgins is unaliteestablish @rima facie case of
discrimination because he is unable to identify amyilarly situated
younger employees who were retained during the Rhe. Court finds that
Higgins is entitled to the same inference of disdnation as the other
Plaintiffs, and turns to whether he can show pretex

When asked why he believes MSE discriminated agdiims based
upon his age, Higgins stated that the individuahowere selected for

termination“were all older employees.Higgins Dep. p. 323 Higgins also
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testified that Section Manager Nick Petro, and g Section Manager
JonJacobs (though he could not recall for certainipooented “maybe
half a doze times over threer four years” that “he couldn't understand
somebody who had all of the money that | had, whydh't retire.”
(Higgins Dep. p. 2986.) When asked when these comments were made,
Higgins could notecall. Higgins Dep. p. 299 Higginsalso stated that he
was not offended by these comments, but took themaawing come from a
“close friend.” (Higgins Dep. p. 297T)he Court finds that thesdray
comments do not establish pretext. They were noesgarily age based,
and neither SectioManager completed Higgins’2011 Performance
Appraisal, which was done by Section Manager Shavieinnis, so the
comments were made by naecision maker.s

The Court is troubled, however, by therail from Nale to Goehrig
identifying WCSemployees to beetminated in th&kIF separate fronany
ladder ranking. Ex. 36; Nale Dep.p.41-42.Five employee®ver age 50,
including Higgins and Sklamwere markedor termination in the first round
of layoffs and a sixth employee, age 65, was rec@nded for “round two.
Ex. P-36. All sixwere in fact terminated in the RIEx. P1. While there is a
Final WCS Ladder Ranking in the record, it omitsimgs for all employees

other than those to be terminated, who were all rated EX” P-1. Finally,

89



Nale acknowledged that he did not consider HiggifPgrformance
Appraisals in formulating the ladder ranking. (N&lep. p. 44, 67, 71.)
Taken together with the rest of the record, thei®@dinds Higgins has met
his burden of providing a basis on which a reasdaalry could disbelieve
MSE's articulated ag@eutral explanation for Higgins’s layoff. As such,
MSE's motion for summary judgment will be deniedtaddiggins.

2. Harvey Sklar [Motion at docket entry 52]

HarveySklar was employed by MSE and/or gisedecessor for over
30 years; he was 74 years old at the time of hrismteation.(Sklar Dep. p.
90.) At the time of his termination, Mr. Sklar was a $@nComputer
Scientist in thaNCSDepartment(Sklar Dep. p. 36.)

Sklar had previously worked for CSC, from approxtelg 1970 until
approximately 1984when he left to start his own businesSkiar Dep. p.
27,2829.) He rejoined CSC in approximately 1993klar Dep. p. 49
Sklar begn working in the WCS Department sometime in appnately
2006 or 2007(Sklar Dep. p. 37 In early 2011, Sklar reported to Albert
John Ellor (therWCS Department Sectiodanager). §klar Dep. p. 39,
59.) After Ellor transferred out of the WCS Departnie8klar began

reporting to Section Manager Nicholas Petro, an@drginued to report to
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Petro until higSklar’s) layoff. (Sklar Dep. p. 59At the time of the RIF,
Sklar reported to Nale. (Sklar Dep. p. 39; Nale Depl516.)

In the WCS Department, Sklar was performing theekiof test
supportin the lab, meaning he provided suppoth®individuals who
were testing the computepftware for problemsSklar Dep. p. 63%4;

Nale Dep. p. 27 Sklar did not do any programming during the [ins or
six years of his employmentSklar Dep. p. 6§ He has no experience with
objectoriented programmingr Java. §klar Dep. p. 88, 121

Sklar's mid2011 performance appraisal was completed by then
Section Manager Elloand approved by NaleSklar Dep. p91; Sklar mid
2011 Performance AppraispOn that appraisal, Sklar received an overall
rating of “3” or “Meets Expectations.” (Sklar mi2l0 11 Performance
Appraisal) Sklar signed the appraisal and testified th&tdppraisal “looks
good”to him, and hegreeswith it. (Sklar Dep. p. 1034.)

Petro, the Section Manager to whom Sklas reporting at the time,
completed Sklar’s endf-year performance appraisal, and Napgproved it.
(Sklar Dep. p. 1086; Sklar late 2011 Performance Apprais&klar
receved an identical performance appraisal to the ombddreceived
earlier that year, indicating, “[t]he performandealois individual has

remainedsubstantially unchanged,” and stipulating that fthleune 2011
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performance ranking be extendexd31 December 2011.5klar late 2011
Performance AppraisglSklar considers the appraisal to be an accurate
assessmenmdf his performance. Sklar Dep. p. 109

In the ladder ranking Nale prepared, Sklar rankéth®ofthe 56
employees.Kinal WCS Ladder Rankingy The justification given for Sklar’s
selection for layoff was that:

The reason for the reduction in force (RIF) activg due to

reduced clientontract work. The reduction required in this

department is 6. The skill se¢quired to move into the future

with MSE includes the following as well as tability to

perform duties in multiple roles and organizatiossong

objectorientation andlava programming skills, strong

analysis/ design/test/debug skiléshility to meet tight

schedules and high productiyilevels. Mr. Sklar’s dutiesere

to support lab installation and integration aciegtfor program

site supportThis task will be eliminated and handled along

with existing programmetresponsibilities. Therefore, there is

not sufficient work for thigmployee.
(I1d.) After his termination, Sklar’s job duties were assed by
Andrew Vicente, age 36. (Def. Answers to Sklar'seimogs. #5.)

Sklaridentifiedfive individuals who were retained amegereyounger
and less qualifiedr experiencedhan he waskKevin Wehlen age 32,
Andrew Vicente36,Donald Sylvester50,Roger Hardy46,and Darnell
Peterson43. (Sklar Dep. p. 114, 1136, Sklar's Answers to Interrogs. #10,

11) At the time of the 2012 reduction in fordé¢ardy was a Section
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Manager in the WE Department? and Sylvester was working in the
Engineering Technology and Innovation (“ET&”) Deppaent. Sklar Dep.
p. 5859; Final WCS Ladder Ranking; Beck Decl. ) ®klar admits that
Wehlen was doing programming at the time of theZ26duction inforce,
and that he is “notompletely sure” what duties Vicente had at thegim
(Sklar Dep. p. 11213.) He also testified thaReterson was more qualified
than he was in sailor procedures and sometimes onedthim.(Sklar Dep.
p. 8485, 127)

Wehlen, Viente and Hardy all received performance rating® gfor
“OccasionallyExceeds Expectations”in 201N4&le Decl. § 2.) Sylvester
received a performance rating of “1” t@onsistently Exceeds
Expectations.”Beck Decl.y 6.) Peterson did not receive afoemance
rating in 2011 because he was on miltégave at the time.

Nale testified that he ranked Peterson over Skésnabise “his skills in
the lab were mucbktronger” and “he was respected much more by the
customer for the support that he was ablgite them.” (Nale Dep. p. 8b
Nale ranked Vicente higher than Sklar on the WC&rément ladder
ranking because Vicente had multiple skills setd aas performing both

programming and testupport duties at the time, whereas Sklar was only

»Sklar never held a management position at MSEll€ Decl. 9
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performing test support duties. (Nale Defl4.) Nale ranked Wehlen above
Sklar on the WCS Department ladder ranking becédneseonsidered
Wehlen to be a subject matter expert on legacy rese&dsues, and because
Wehlen had multiplskills sets and was performingth programming and
test support duties at the time, wher&k$ar was only performing test
support duties(Nale Decl.y 3.) Sklar disputes much of this reasoning.
When asked why he believes MSE discriminated adgdiims based
upon his age, Sktaclaims here was a “pattern ... that there were so many
people thatave been let go of a specific ageSk(ar Dep. p. 15) Sklar also
testified that months prior to thé®22 reduction in force, Knowlesld
Sklar that he would retire if he was his age, askleal Sklar how old he was
and when he planned to retire, on one or two oceessiSklar Dep. p. 55
56, 68, 7980.)2°
Sklar also disagrees with his selection for layaffeging that he was
more ex@riencedand therefore more valuable to MSE than the

individuals he identifies as comparatorSklar Dep. p. 1248.)

» Sklar also alleges that he “had heard that a fewmths prior to the
layoffs, commendwere made at a higlevel meeting that the company
needed to get rid of older workersS3Klar Dep. p. 16§ When asked to
elaborate on this allegation, however, Sklar tesdithat he did not
remember who told him about the alleged commentd,@escribed them
as “just general officealk” and “office prairie fire.” Gklar Dep. p. 1667.)
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Specifically, Sklar claims he was more valuabld8E than the individuals
he claimsshould have been selected for layoff over him liseahe had
‘many more years of experienceAEGIS” than they did. $klar Dep. p.
124.) Sklar contends he “could have been moved to la@dtinctionality
[within MSE] and then ... come back to [his prposition] when funding
Is available.” Sklar Dep p. 140)

MSE has assumed, for purposes of this Motion, 8idar can
establish @rima facie case, but disputes that its reasons for selectimg h
for layoff are a pretext for age discriminatidfor the reasons discussed
above regarding Plaintiff Higginshe Court also finds a sufficient showing
of pretext, and will deny MSE’s motion for summaugigment as to Sklar.
Conclusion

For the reasons articulated above, and incorpogahe discussion
held on the record during oral argument on theséidhs, MSE’s Motions
for Summary Judgment as to the claims of PlainBfisnes [31], Dallas
[37], DiTullio [42], Ruvin [44], Natale [46], Maria [47]will be granted.
The Motions for Summary Judgment as to the claifmBlaintiffs Burger
[38], Ellor [41], Higgins [50], Sklar [52], and Per[53] will be denied. An
appropriate Order will be filed.

Dated: June9, 2016 /s/ Joseph H. Rodriquez
JOSEPH H. RODRIGUEAJSDJ
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