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UNITED STATESDISTRICT COURT
DISTRICT OF NEW JERSEY

FRANCIS and LOUISA REIL : Hon. Joseph H. Rodriguez
Plaintiffs, : Civil Action No. 13-5580
V.
RUBY TUESDAY INCORPORATED : OPINION
Defendant.

This matter is before the Court on motion of DefentRuby Tuesday
Incorporatedor summary judgment pursuant to Federal Rule @il Ci
Procedure 5@nd to preclude the opinions and testimony of J8hn
PosusneyDoc. 39] Plaintiffs haveopposed the motioand crossmoved
for summary judgmen[Doc. 41]. Oral argument was heard on October 29,
2015, and the record of that proceeding is incoaped here.For the
reasons set forth below, botiotions will be denied

Background

On September 3, 2011, Plaintiffs Francis and Lolsd visited
Defendant Ruby Tuesday Incorporateiestauranin Deptford, New
Jersey(Compl. 1) After an employee dDefendandirected Plaintiffs to

theirboah, Mr. Reil attemptedo sit on the booth bendhut became
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“lammed” between the seat and the tableen the seat shifted position
(Compl. 22; F.Reil Dep, 11)

Plaintiffs allege thaMr. Reil sustained serious back injuries as a
result of Defendant’safilureto inspect or maintain the bench priorMo.
Reil's seating. (Compl. .2 Plaintiffs further allege that Mrs. Reil was
deprived of the companionship and services of hesbland based on the
same negligeninaction ofDefendant. (Compl..3

Defendar now moves for summary judgmeon the basis that no
reasonable factfinder could conclude on this redtmat Defendant had any
notice of the booth’s condition before Mr. Reilatipted to sit on the
bench. Def. Br., p.6-7.) Additionally, Defendant argues that Plaintiffs’
expert opinion regarding thecidentshould be inadmissibla that it lacks
reliability and will not assist the juryDef. Br., p.10.) Plaintiffs have filed a
crossmotion for summary judgment asserting that the doetofres ipsa
loquitur requires the factfinder to find Defendardlle as a matter of law.
(PI.Br., p.9.)

Summary Judgment Standard

A court will grant a motion for summary judgmentlifere is no
genuine issue of material fact and if, viewing taets in the light most

favorable to the noimoving party, the moving party is entitled to judgnt



as a matter of lawPearson v. Component Tech. Cqorp47 F.3d 471, 482

n.1(3d Cir. 2001) (citin@€elotex Corp. v. Catretd 77 U.S. 317, 321986));
accordFed. R. Civ. P. 56 (c). Thus, this Court will ensermmary judgment
only when “the pleadings, depositions, answersitenrogatories, and
admissions on file, together with the affidsy if any, show that there is no
genuine issue as to any material fact and thantbeing party is entitled to
judgment as a matter of law.” Fed. R. Civ. P. 8§ (

An issue is “genuine” if supported by evidence stitht a reasonable

jury could retun a verdict in the nonmoving party’s favor. Andemnsv.

Liberty Lobby, Inc, 477 U.S. 242, 2481986). Afact is “material” if, under

the governing substantive law, a dispute aboutfalscemight affect the
outcome of the suitld. In determining whether a genuine issue of
material fact exists, the court must view the faamsl all reasonable
inferences drawn from those facts in the light mfasbrable to the

nonmoving party._Matsushita Elec. Indus. Co. wmifle Radio Corp.475

U.S. 574, 5871986).
Initially, the moving party has the burden of denstimating the

absence of a genuine issue of material f&glotex Corp. v. Catrett 77

U.S. 317, 3231986). Once the moving party has met this burdea,

nonmoving party must identify, by affidavits or @twise, specific facts



showing that there is a genuine issue for trldl, Maidenbaum v. Bally’s

Park Place, In¢870 F. Supp. 1254, 1258 (D.N.J. 1994). Thusyitbstand
a properly supported motion for summary judgmehé honmoving party
must identify specific facts and affirmative evidenthat contradict those
offered by the moving partyAndersen 477 U.S. at 25®&7. Indeed, the
plain language of Rule 56(c) mandates the entsuoimary judgment,
after adequate time for discovery anglon motion, against a party who
fails to make a showing sufficient to establish gxéstence of an element
essential to that party’s case, and on which treatypwill bear the burden
of proof at trial. Celotex 477 U.S. at 322.

In deciding the merits d party’s motion for summary judgment, the
court’s role is not to evaluate the evidence anddkethe truth of the
matter, but to determine whether there is a genigsee for trial.
Anderson 477 U.S. at 249. Credibility determinations #ne provirce of

the finder of fact.Big Apple BMW, Inc. v. BMW of N. Am., InG.974 F.2d

1358, 1363 (3d Cir. 1992).
Analysis
Defendant argues that Plaintiffs lack evidencediablish gorima

faciecase on any of their claimecausets employeefiad no notice-

actual or constructive of the purportedly dangerous condition presented



by the loose booth seaThhe record indicates théte Defendant’dining
area contains booths with bench seats that caritee up from the base of
the booth for the purposes of cleaning the bootis setting pest control
traps underneath the booth@&allagherDep, 153-8, 21:319.) In
September 2011, Steritech, an outside contracetnyig and maintained all
of the pest control traps that were kept undern&sfendant booths on a
monthly basis (Gallagher Dep21:22-22:11) Servers and other employees
of Defendantare trained to visually inspect each booth to engshed the
area is suitable for the next customer and to wipen the booth after
every customer lagesDefendant’s premiseqGallagher Dep.18:1723.)
Servers and hosts are expected to visually insgexbboth seat and table
when they escort guests to a booth to ensureciesn and safe for the
guests to sit there(Gallagher Dep.30:2331:3.) If a server or host notices
that the booth seat is not secured wiesnorting aguest to the booth, then
he or she must bring the guest to a different talbleeserver or host is
thenrequired to informDefendant'smanagement that the boaothnot
secured so that the problem can be remed{€&allagher Dep.30:2-14.)
ChristinaAmerman, a server &efendant’s restaurarior
approximately the past six years, testified thathié saw that a booth seat

was not propdy secured when she estedguesttherg she would not



seat them at that bootlf{AmermanDep., 10:26.) Defendant’s manager
testified that it is “extremely rare” that a stafember has to report that a
booth seat is loose fdefendants management(Gallagher Dep.30:15

22) Amerman also testified that she does not know gfianidents where
a customer complained that the booth seat whera Isbe was seated was
loose before Mr. Reil's accident in September 20(Bimerman Dep4:1%t
14.)

Mr. Reil testified that before h&at down in the booth, he did not
notice that anything was wrong with its seéf. Reil Dep., 12:1012; 18:19
21, 19:2124: 21:68.) Amerman testified that when she went to the booth
to greet Mr. Reil, she saw the booth seat movéslygcausing MrReil’s
shoulders to hit the back of the booth and his deks to scoot forward.
(Amerman Dep., 16:37:8.) After Mr. Reil attempted to sit dowma the
booth seat movedmerman left to informDefendans manager, Michael
S. Gallagher, about the inciden(/Amerman Dep., 9:114. SeealsoF. Reill
Dep, 11.56.) After briefly speaking to Amerman, Gallagh&ent to the
dining area to speak with Mr. and Mrs. ReiGallagher Dep.37:2138:4;
39:1%17. SeealsoAmerman Dep.23:20-24:2, 38:2439:7.) As he walked
over to Mr. and Mrs. Reil, Gallagher noticed thlaéte was a gap between

the seat and the baokthe booth where Mr. Redlat, but the seat was not



completely dislodged or tipped ovefAmerman Dep.36:3-7, 39:817.)
Gallagher introducetiimself to Mr. and Mrs. Reil and asked if Mr. Reihs
hurt or needed medical attention; Mr. Reil respontteat he did not
require medical attentionfAmerman Dep.37:520, 38:1416; F. Reil Dep.
11:13-17, 18:1218.) Plaintiffs claim th&a during thisconversationGallagher
stated that the seat may have come ajar becaulkkemiwere jumping up
and down on that booth seat earlier that d@y.Reil Dep, 20:2321.5.)
Gallagher testified that he does not recall making statement to
Plaintiffs regading children jumping on the booth sedGallagher Dep.
38:24-39:7.) Gallagher further testified that he has never sebooth seat
become loose as a result of children jumping o{@allagher Dep.31:17
22. ) After their conversation witlballagher, Mr. and Mrs. Reil ate at a
different booth inDefendan® restaurant (F. Reil Dep, 21:1722:1.)

To prevail on a claim for negligence under New &griaw, a plaintiff
must establish the existence of a duty owed toptaentiff by the

defendant, dreach of that duty, and that the breach was tleaiprate

tPlaintiffs’expert, John S. Posusney, with regard to whethgdr@n
jumping on a booth seat could dislodge it, tesdifi§A] person jumping up
and down on it, for instance, if it was a child.if theyre jumping up and
down they're exerting a vertical force. That sdatdislodge it from the
frame you have to have a force in the oppositeadioa of gravity to
dislodge it.” (Posusneyep., 14:211; Posusney Engineering Eval
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cause of the plaintiff's injuriesKeith v. Truck Stops Corp. of Am909 F.2d

743, 745 (3d Cir. 1990). An owner of a buildingshmnondelegable duty to
exercise reasonable care for the safety of tenantispersons using the

premises at his invitationMayer v. Fairlawn Jewish Ctrl86A.2d 274,

277-78 (N.J. 1962).That is, the common law imposes a duty of care on
business owners to maintain a safe premises far business invitees
because the law recognizes that an owner is irb&s¢ position to prevent

harm.” Stelluti v. Casapenn Enterprises, LI1CA.3d 678, 691 (N.J2010).

“‘Ordinarily an injured plaintiff asserting a breachtioat duty must
prove, as an element of the cause of action, thattefendant had actual or

constructive knowledge of the dangerous conditioattcaused the

accident.’Nisivoccia v. Glass Gardens, In818 A.2d 314, 316 (N.J. 2003
Constructive knowledge is founfithe condition had existed for such a
length of time that the proprieteshould have known of its presend@ozza

v. Vornado, InG.42 N.J. 355, 359 (1964). #fplaintiff presents mateal

facts tending to show that a defendant should tbeen aware of the
dangerous condition, summary judgment should beetkerMonaco v.

Hartz Mountain Corp.178 N.J. 401, 419 (2004).

Plaintiffs have presented mevidence ofictual or constructive

knowledge, but frame their theory of the case dleceng Defendant’s



failure to ensure that the seat was locked in p&fter its last maintenance.
“To allow a dangerous condition to exist becauserdd’s failure to properly
reassemble equipment whi@a patron will be using renders the commercial
property owner liable for injuries sustained by thesiness invitee who is
injured while using the equipment in the manneemded while on the
property within the scope of the invitation.” (Bk., p. 4)

Plaintiffs seek to rely upon the testimony and report of J8hn
Posusneywhich opines that the seat at issue could onlgisedged if it
was not locked into place properly by the last parso remove it for
maintenance or pest controfhat is, eery time the seat is removed, it
must be properly clicked into place; it cannot bmeodislodged by a patron
bouncing on the seat or sitting near the edgefendant has objected to
the use of this opinion.

The guiding principles that inform the Courjisdgmentas to the
admissibility of an expert opinion are found in eedl Rule of Evidence
702 andDaubert 509 U.S. 579. Federal Rule of Evidence 702 presid

If scientific, technical, or other specialized knledge will assist the
trier offact to undestand the evidence or to determine a fact in issue
a witnesgqyualified as an expert by knowledge, skill, expage,

training, or educatiormay testify thereto in the form of an opinion or
otherwise, if (1) the testimonyg based upon sufficient facts data,

(2) the testimony is the product idliable principles and methods,
and (3) the witness has applied fprenciples and methods reliably to
the facts of the case.



Fed. R. Evid. 702. Consistent with that RuiD&aubertestablished a “trilogy

of restrictions” on the admissibility of expert tesony relating to scientific

knowledge.SeeCalhoun v. Yamaha Motor Cor,350 F.3d 316, 321 (3d Cir.
2003). Daubertalso applies to expert testimony relating to “teidahor

other specialized knowledgeSee Oddi v. Ford Motor Corp234 F.3d 136,

146 (3d Cir. 2000) (quotingumho Tire Co., Ltd. v. Carmichaed26 U.S.

137, 141 (1999)).

This “trilogy” consists of “gqialification, reliability and fit.”Id. The
Third Circuit liberally construes the qualificatismof an expert, noting that
“a broad range of knowledge, skills, and traininij gualify a witness as an

expert ... ."SeeYarchak v. Trek Bicycle Corp208 F. Supp. 2d 470, 495

(D.N.J. 2002) (quotingn re Paoli R.R. Yard PCB Litig35 F.3d 717, 741

(3d Cir. 1994) (Paaoli 11") (internal quotations omitted). As such,
exclusion of an expert witness is “improper simpgcause an expert does
not have thenost appropriate degree of trainingdarchak 208 F. Supp.

2d at 495 (quotin@iaz v. Johnson Matthey, InB93 F. Supp. 358, 372

(D.N.J. 1995)). Qualification is not at issue Imng case.

With respect to reliability, the focus is on theifpciples and
methodology, not on the conclusions that they gateet Daubert 509
U.S. at 595. Four benchmarks help determine whredht@eory or

10



technique qualifies as “scientific knowledge” sublat it will assist the trier

of fact. SeeDauberf 509 U.S. at 93. The Court considers: (1) whether the

theory can be or has been tested; (2) whetherhtberly or technique has
been subjected to peer review and/or publicati@)tlie rate of error; and
(4) whether the theory or technique has been gdiyexeceptedwithin the
putative expert’s respective communith. at 59394. The Third Circuit
adds other factors, including: (5) the existencd amintenance of
standards controlling the technique’s operation;tfe@ relationship of the
technique to methods wth have been established to be reliable; (7) the
gualifications of the expert testifying based oe thethodology; and (8)
the nonjudicial uses to which the method has been Raoli Il, 35 F.3d at
742 n.8. When considering these factors, the Courgjuiry must be a
“flexible one.” 1d.

As for the third prong, Rule 702 requires that theoffered expert
testimony must fit’ within the facts of the casevarchak 208 F. Supp. 2d
at 496. The fit requirement mandates that theresty “in fact assist the
jury, by providing it with relevant information, sessary for a reasoned

decision of the case.Id. (citing Magistrini v. One Hour Martinizing Dry

Cleaning 180 F. Supp. 2d 584, 595 (D.N.J. 2002)). Thwsnefan expert

11



Is qualified and reliesn sound methodology, he must still “apply this

expertise to the matter at handséeCalhoun 350 F.3d at 324.

These factors are not exclusive. They “are intehtbeserve only as ‘useful
guideposts, not dispositive hurdles that a partystravercomen order to
have expert testimonydmitted.” Yarchak 208 F. Supp. 2d at 495

(quotingHeller v. Shaw Industries, Incl67 F.3d 146, 152 (3d Cir. 1999)).

“If Daubertand its progeny require anything, it is that pl#fstcome
forward with proof of a valid methodology basedmire than just thgse

dixit of the expert.”Furlan v. Schindler Elevator Cor,864 F. Supp. 2d

291, 298 (E.D. Pa. 2012) (quotif@ppas v. Sony Elecs., Inc., 136 F. Supp.

2d 413,426 (W.D. Pa. 2000)The Court finds, however, that Defendant’s
arguments address the weight or credibility of éxpert, not whether his
opinions are admissible under the applicable stadsla

Posusney admitted that he took no measurementsiatido any
load testing orthe seat, failed to weigh the seat, did not cal®tae center
of gravity of the seat, did not determine how Mfl. Reil was or how long
his legs were, did not have Mr. Reil demonstrate hlme accident
happened, failed to test how easily the seatdcowove or flip, and did not
do any rotational testinglPosusney Dep., 7:201:2, 16:1324, 56:1115.)

He determinedhowever that he did not need to do,ssnd hdestified at

12



his deposition why the seat measuremeartd the specifics of Plaintif’
body were not necessary to his analysis from a ¢atae standpoint.
(Posusney Dep7:12-8:21; 8:2210:12).

Rather,Posusney’s report explains the construction of¢b&t and its
frame. Report at 3) He stated, based on his engineering inspectioth ef
seat that the “center of mass and center of rigiditthe seat was closer to
the front of the seat.{ld.) He found that structurally, the booth’s bench
seat was not mechanically fastened to its frameauddbe removed from
it. (Id. at 5) Thus when the bench seat was not properly seateditsto
frame, it made the seat susceptible to movememtimel to its frame under
a live load from a guest attemptingg on it or sitting on it.ld.) He also
found that given the fact thatelcenter bmassand rigidity of the bench
seat was away from the backrest and closer toatstfside, this increased
the risk and probability that the seat could teeterotate under a live load,
making the seat unstable, hazardous and dangeooasguest tase. (1d.)
The defense may discredit this opinion, but it witit be barred.

Next, Defendant argues thRtaintiffs have not produced evidence
from whicha reasonable jury could conclude that Defentaocdnduct or
omission caused Plaintiffs’injurysthere is no proofin the record of

negligent maintenance of the booth or actual orstarctive knowledge

13



that the booth was loos®f course, rgligence cannot be presumed, it

must be provenLongv. Landy171A.2d 1 6 (N.J. 1961) Through

Plaintiffs’crossmotion,they argue thathe doctrine ofes ipsa loquitor
applies hereRes ipsa loquitufis a doctrine that permits, but does not
require, the jury to infer negligence, effectivetisfying hat element of

plaintiff's proofs. . ..” Khan v. Singh975 A.2d 389395(N.J.2009). Itis

properly applied in circumstances where “(a) theurcence itself
ordinarily bespeaks negligence; (b) the instrutadity was within the
defendans exclusive control; and (c) there is no indicatiorthe

circumstances that the injury was the result ofgkentiff's own voluntary

act or neglect.”ld. (quotingBornstein v. Metropolitan Bottling Cp139
A.2d 404,408 (N.J.1958). This case appears tatssfy the conditions

required. SeealsoVan Staveren v. F.W. Woolworth Col02 A.2d 59 (N.J.

Super. Ct. App. Div. 1954) (Doctrine ods ipsa loquitumwas properly
applied where patron seated herself on lunch causitel, seat became
disengaged from supporting pedestal, and patrdnde¢he floor.);

Greshem v. Stouffer Corp241 S.E.2d 451 (Ga. Ct. App. 1978) (where

defendant owned and operdteestaurant and chair was furnished by
restaurant to plaintiff for his use as a businesgtee, jury would be

authorized to infer negligence through useed ipsa loquiturdoctrine)

14



Evenwhereres ipsa loquiturapplies, it is merely a “permissible
presumption” that may be refuted by other evidenBernstein 139 A.2d
at 408 Apartyis not entitled to summary judgment simpiyvirtue of
showingthat theres ipsa loquiturdoctrine is available or appropriateut
the doctrine may enable a plaintiff to make oytram a faciecase that will

survive summary judgmenSeelderistav. Murray, 185 N.J.175, 191883

A.2d 350, 360(N.J. 2005)(‘res ipsadoes not shift the burden of proofto
the defendant”) As such, Plaintiffs are not entitled to summarygutent.
Given the record, however, the defense also isemeitled to summary
judgment.The Court finds at this stage of the litigation tirdaintffs may
be entitled to a jury instruction allowing a juny draw a permissible
inference of negligence from the circumstancesasumnding this incident.

Conclusion

Accordingly, both motions for summary judgment vii# denied. An

appropriate Order wilbe entered.

Dated December, 12015 /s/ Joseph H. Rodriquez
JOSEPH H. RODRIGUEZ
U.S.D.J.
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