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NOT FOR PUBLICATION (Doc. Nos. 34 & 48)

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY
CAMDEN VICINAGE

C.G. & R.G. o/b/o C.B.G.,
CivilNo. 13-6278 RBK/KMW)
Raintiffs,
OPINION
V.

WINSLOW TOWNSHIP BOARD OF
EDUCATION

Defendant.

KUGLER, United State®istrict Judge:

This action comes before the Court upoa ¢hoss-motions for summary judgment of
Defendant Winslow Township Board of Educat{@oc. No. 34) and Plaintiffs C.G. and R.B.,
on behalf of their son C.B.G. (Doc. No. 48). Btdfs seek attorney’s fees, expert fees, and
costs. For the following reass, Plaintiffs’ Motion iSGRANTED IN PART AND DENIED IN
PART and Defendant’s Motion SRANTED IN PART AND DENIED IN PART as to
attorney’s fees. Plaintiffs’ Motion ERANTED and Defendant’s Motion BENIED as to
expert fees and costs.

l. BACKGROUND

On November 26, 2012, Plaintiffs requestetlia process hearing under the Individuals
with Disabilities Education Act (IDEA”), 20 U.S.C. § 14@® seq.regarding the special
educational needs of C.B.G., their son. De®tatement of Material Facts (“DSOMF”) { 7-8.

Plaintiffs sought a Section 504 Plan and/or an individualized edugdtior(*IEP”) for their
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son.ld. On December 21, 2012, the parties attended a resolution meeting, and Jamie Epstein,
Esqg. (“Mr. Epstein”) represented Plaintiffd. { 10. At the meeting, Defendant proposed a
Section 504 Plan for C.B.G., alongthvrelated services and a belwa reward system for sixty
days.ld. I 11. During that sixty days, Defendarawd “complete a full set of evaluations to
determine if C.B.G. would be eligible tocedve special educatiand related servicesld.
Defendant provided Mr. Epsteinthithe proposed Section 504 Plan and resolution agreement on
January 15, 2013d. In response to Defendant’s propdsSection 504 Plan, Mr. Epstein
requested that the proposed accommodatbe carried out through an IB®.9 12. Defendant
agreed, but “requested the opportunity to do evaluations of C.RIGfowever, Plaintiffs did

not accept Defendant’s proposed Section 504 Plan, and instead pobwetdlitigation.ld.

16.

On April 4, 2013, Plaintiffs moved for Judgehh F. Russo to recuse himself, and the
motion was subsequently deniédl. { 19. In May 2013, the parties ergd into a consent order,
partially resolving the disputend implementing the Defendanpseviously-proposed Section
504 Planld.  23. On June 3, 2012, Judge Russo approved the partial settleiméurdge
Russo then conducted due process hearings amtif&iremaining claims, which were resolved
by a settlement agreement on August 20, 2@1L3] 24-25. The settlement agreement did not
resolve the parties’ dispute over atieyis fees, experts’ fees, and costisJ 27. Instead, it
provided that Mr. Epstein would provide an invoice in suppotth@efrequest for attorney’s fees
and costs, and that Plaintiffs “retained thghtito seek fees andsts through the courtsld.

Mr. Epstein provided Defendawnith his “statement of fees and costs” on September 30,
2013, seeking $114,493.50 in attorney’s fees, $4,246.8Qperts’ fees, and $490.65 in costs.

DSOMF § 28-29. On October 15, 2013, Defenddiotrimed Mr. Epstein that it would not pay



the demanded fees, “as the demand was exceskiv§.33. This civil acbn ensued. Plaintiffs
filed their Complaint on October 22, 2013, seelattgrney’s fees and costs (Doc. No. 1).

On March 27, 2015, Defendant filed its Mwtifor Summary Judgment (Doc. No. 34).
Defendant stipulated that Plaintiffs are the prevailing partyatguted that the relevant fees
demanded by Plaintiff are unreasonalBleeDef.’s Br. at 1, DSOMF $7. Plaintiffs filed their
Cross-Motion for Summary Judgment (Doc. No.}48) May 11, 2015, seeking the following:
313.7 hours, or $156,850n attorney’s fees; $4,226 ixgert fees; and $1,330 in costs.
Defendant opposed Plaintiffs’ motion (Doc. No. 5)d Plaintiff filed a reply brief (Doc. No.
51)3 The Court held a hearing diovember 24, 2015 (Doc. No. 76)cathe parties stipulated to
a reasonable rate of $425 per hour for Mr. Eip&t services (Doc. dl 75). On November 28,
2015, Plaintiffs amended their bill, retiag the following: 357.2 hours, or $160, 73,

attorney’s fees; $7,196 in expert feand $1,330 in costs (Doc. No. 77).

1 Although Plaintiffs’ motion ientitled “Motion for Fees an@osts” (Doc. No. 48), it is
essentially a Rule 56 motion for summary jodt. Plaintiffs’ claims are for reasonable
attorney’s fees and costs accrued during theinaeess petition before the New Jersey Office
of Administrative Law and in theaction before this Court. Prdiffs ask this Court to enter
judgment against the Defendant foese attorney’s fees and sind thus for “judgment as a
matter of law.”SeeFed. R. Civ. P. 56(a).

2 In the May 11, 2015 Cross-Motion for Summandgment, Mr. Epstein bills 313.7 hours at
$500 per hour, for an alleged $158,786€ePIs.’ Mot., APX. |, at 46. However, 313.7 hours
multiplied by $500 per hour is actually $156,8%8e source of the additional $1,856 is unclear.
Furthermore, 0.2 hours should be billed at the paralegal rate but was instead lumped into the
attorney rateSeePlIs.” Mot., APX |, at 44 (November 22013 billing entry should be billed at
the paralegal rate).

3 Because these are cross-motions for summaryrjadt Plaintiffs should not have filed a reply
brief without leave of the @urt. Loc. Civ. R. 7.1(h).

4 Plaintiffs’ amended bill requests 357.2 hours and $160,731 in attorney'Sésfs.’ Am.

Bill at 6 (Doc. No. 77). But 0.2 hours should bkehl at the paralegal rate of $150 per hour,
resulting in $30 in attorney’sés. The remaining 357 hours shouldlied at the stipulated rate
of $425 per hour, resulting in $151,725 in attorndgés. The correct request is therefore
$151,755. The Court is unsure how Plaintiffcotdted the attorney’s fees at $160,731—
mistakenly adding8,976to the request for attorney’s fees.
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I. STANDARD

The court should grant a motion for sumgnardgment when the moving party “shows
that there is no genuine disputetasny material fact and that the movant is entitled to judgment
as a matter of law.” Fed. R. Civ. P. 56(a). An issu@naterial” to the dipute if it could alter the
outcome, and a dispute of a material fact is (e’ if “a reasonable jurgould return a verdict
for the non-moving party.Anderson v. Liberty Lobby, Inel77 U.S. 242, 249 (1986). In
deciding whether there is any genuine issue for thalcourt is not to weigh evidence or decide
issues of factld. at 248. Because fact and credibilityeteninations are for the jury, the non-
moving party’s evidence is to be believaad ambiguities construed in her favidr.at 255.

Although the movant bears therdan of demonstrating thttere is no genuine issue of
material fact, the non-movant likewise must préanore than mere allegations or denials to
successfully oppose summary judgmémtderson477 U.S. at 256. The nonmoving party must
at least present probative evidence from wiuei might return a verdict in his favdd. at 257.
Furthermore, the nonmoving may not simply allézs, but instead must “identify those facts
of record which would contraditthe facts identified by the movanPbrt Auth. of New York
and New Jersey v. Affiliated FM Ins. C811 F.3d 226, 233 (3d Cir. 2002he movant is
entitled to summary judgment wfe the non-moving party fails to “make a showing sufficient to
establish the existence of an element essentthbtgarty’s case, arah which that party will
bear the burden of proof at trialCelotex Corp. v. Catretd77 U.S. 317, 322 (1986). When
parties file cross-motions for summary judgmeiné, court must apply the summary judgment
standard to each pgis motion individually.See Appelmans v. City of Phjl826 F.2d 214, 216

(3d Cir. 1987).



.  ATTORNEY'S FEES

In a proceeding brought undeetlDEA, a prevailing plainti may recover reasonable
attorney’s fees and costs rield to the litigation. 20 U.S.G&. 1415(i)(3)(B)(i)(1). The district
court “determine[s] what fee is ‘reasonabldiénsley v. Eckerhard61 U.S. 424, 433 (1983).
There is a strong presumption that the “lodéstamula, which multiplies “the number of hours
reasonably expended by a reasonable haat®f,]” yields a reasonable fddaldonado v.
Houstoun 256 F.3d 181, 184 (3d Cir. 2008ee alscCity of Burlington v. Dagues05 U.S. 557,
562 (1992). The parties stipulatett$425 per hour is a reasonabtairly rate for Mr. Epstein’s
services in this case (Doc. Ntb), but the parties sharply dispuhe reasonableness of the hours
expended.

To calculate whether the hours expended battorney were reasonable, a court should
review the attorney’s billrad decide whether the time wasmasonably expended, excluding those
entries that are “excessive, redundant, or otherwise unnecessangley 461 U.S. at 433. The
party seeking attorneyfees must “include fairly definitenformation as to hours devoted to
various general activities[.Evans v. Port Auth. of New York & New Jersgs3 F.3d 346, 361
(3d Cir. 2001). The court canntatecrease a fee award based act$ not raised at all by the
adverse party.Loughner v. University of PittsburgB60 F.3d 173, 178 (3d Cir. 2001). For the
court to decrease the hours oiad, there must be specific objections from the opposing party.
Interfaith Cmty. Org. v. Honeywell Int’l, Inc426 F.3d 694, 711 (3d Cir. 2005). However, after
the opposing party has made adfic objection, the burden is dhne party seeking fees to
justify the hours expendeftl. at 713. To determine whether the moving party has met its
burden, the court must “go line, by line, by lineough the billing reaals supporting the fee

request.’ld. (quotations omitted). The court “shouktuce the hours claimed by the number of



hours spent litigating claims on which the party dot succeed, that were distinct from the
claims on which the party did succeed, and foictvithe fee petition inadequately documents the
hours claimed.Loughner 260 F.3d at 178.

A. Reasonable Hours Expended

Mr. Epstein originally billed 313.7 hourSeePIs.” Mot., APX |, at 41-46. Plaintiffs
amended their request on July 1, July 1§t&maber 29, October 10, and November 28, 2015. In
the final amended bill, MiEpstein billed 357.2 hourSeePls.” Am. Bill at 6 (Doc. No. 77).
The Court finds, for the reasons explainelble that Mr. Epstel reasonably expended 218.4
hours at the attorneyte and 10.7 hours at the paralegal tate.

1. Multi-Day Block Billing

Defendant specifically identified and objectedct@stain block billing entries that “span
several days.See idat 26—-27. Plaintiffs therefore had ivet that Defendant disputed these
chargesSee Interfaith Cmty426 F.3d at 711. The Court mggt line by line to determine
whether Plaintiffs met their burddo justify thehours expendedd. at 713.

From April 24, 2013 to April 26, 2013, MEpstein billed 19 hours for “PREP,
TRAVEL, ATTEND OAL HEARING[.]” Pls.” Mot., APX |, at 43. The hearing was held before
Judge Russo, at the New Jersey Office of Adstiative Law (“OAL”). Under his costs, Mr.
Epstein billed 64 miles per routidp for travel to the OALSeed. at 45. The Court finds that
reasonable travel time is 1.5 hours roundtrip@AL appearance. If Mr. Epstein spent 1.5 hours
for travel, then according to his bill he spent 17.5 hours preparing for and attending the due

process hearing on April 26, 2015. In contrasfeDdant’s counsel Ms. Cherie Adams billed

® Although lumped into the attoey rate, 0.2 hours should bildal at the paralegal rat€ee
Pls.” Mot., APX |, at 44 (November 22, 2013 hill entry is billed at the paralegal rate).
® Please see the Court’s calculations in the appendix.
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9.80 hoursSeed., APX I, at 80. Mr. Epstein and M&dams attended the same due process
hearing, and there is no justification for thisghrity in billing. Ms. Adams billed at a rate of
$135.00 per hour, whereas Mr. Epstein’s stipulagagonable hourly rate is $425 per hour—
more than three times the rate of Ms. Adamsrass increase, the reasonable time expended for
the same matter decreases. Furthermore, accdaliMg Epstein, he specializes in education
law. His specialization and experience shoulcréase, not increashe time necessary to
prepare for a routine due process heai@ee Holmes v. Millcreek Twp. Sch. Diga5 F.3d 583,
596 (3d Cir. 2000) (“with experience, the amoahtime spent performing routine tasks in an
area of one’s expertise should decrease[]”). Chart finds that, for the OAL hearing on April
26, 2013, Mr. Epstein reasonably expended 1.5 houtsafeel and 9 hours for preparation and
attendance—a tal of 10.5 hours.

From July 10, 2013 to July 12, 2013, Mr. Epstein billed 17.3 hours for “PREP, TRAVEL,
ATTEND OAL HEARING].]” SeePIs.” Mot., APX |, at 43. Ms. Adams spent .1 hour preparing
a file and 9.7 hours preparing for and attending the same due process ISs=mohgAPX I, at
85. Defendant’s counsel Ms. AudPandish billed 8 hours, at $125 per hour, to attend the same
hearing.Seeid. at 74. Again, Mr. Epstein is specializadd experienced in education law. The
Court finds that Mr. Epstein reasonably spkBthours traveling to and 9 hours preparing for
and attending the OAL hearing on July 12, 2013—a total of 10.50 hours.

From July 29, 2013 to August 1, 2013, Mr. Epstein billed 18.1 hours for “PREP,
TRAVEL, ATTEND OAL HEARING[.]” See id.APX I, at 43. Ms. Adams billed 9.60 hours (9
hours and 36 minutes) for that same due process he8gad., APX Il, at 86. The Court finds
that Mr. Epstein reasonably spent 1.5 hours traveling to and 9 hours pgefpaand attending

this due process hearing—a total of 10.50 hours.



From August 5, 2013 to August 7, 2013, Mpstein billed 17.9 hours for “PREP,
TRAVEL, ATTEND OAL HEARING[.]” See id.APX I, at 43. Ms. Adams spent 8.70 hours (8
hours and 42 minutes) to prepared&nd conduct that same heariGgead., APX I, at 86.

Given Mr. Epstein’s specialization and experierthe,Court finds tha¥ir. Epstein reasonably
spent 1.5 hours traveling to and 8 hours preparing for and attendinigighisocess hearing—a
total of 9.50 hours.

From August 18, 2013 to August 20, 2013, Hpstein billed 16.9 hours for “PREP,
TRAVEL, ATTEND OAL HEARING[.]” See id.APX |, at 43. Ms. Adams billed 7.40 hours (7
hours and 24 minutes) for the same due E®btearing. Again, givethe disparity in Mr.

Epstein and Ms. Adams'’s billing rates, Mr. Egpstshould spend less time, not more, preparing
for the same hearing. The Court finds that Ejpstein reasonably spent 1.5 hours traveling to
and 7 hours preparing for and attending thie process hearing—tatal of 8.5 hours.

From September 13, 2013 to Septentt®r2013, Mr. Epstein billed 0.7 hours for
“COMMUNICATIONS WITH JERRY TANNENBAUM, ESQI.]"See id. APX |, at 43. Mr.
Tannenbaum’s affidavit was attached to Hpstein’s September 30, 2013 fee demand, although
his affidavit was not attached Mr. Epstein’s Motion. The Coudisallows this billing of 0.7
hours as unnecessary because Defendant did not ask for affidavits regarding Mr. Epstein’s rate,
and Mr. Tannenbaum’s affidavit was not ugelaintiff's Motion bdore this Court.

From September 13, 2013 to Septen28r2013, Mr. Epstein billed 0.5 hours for
“COMMUNICATIONS WITH GEORGE HOLLAND ESQI.]"See id.APX I, at 43. Mr.

Epstein used Mr. Holland’s affidavit in his fpetition. The Court finds that this billing entry
was reasonable. From September 13, 2013 to September 23, 2013, a span of 11 days, Mr. Epstein

billed 4.9 hours (4 hours and 54 mirgjtéor “COMMUNICATIONS WITH STACI



GREENWALD, ESQI.]’See idat 43. Ms. Greenwald provided affidavit for Mr. Epstein for
his September 30, 2013 fee demand. It was unnegdssaMr. Epstein to spend 4.9 hours over
11 days communicating with Ms. Greenwald regagch 7-page affidavigspecially because
Ms. Greenwald provided a similar affidavit inpgort of Mr. Epstein irR011 for another case in
the District of New Jersey. Greenwald Affl§—11. The Court finds thr. Epstein reasonably
spent 0.5 hours communicating with Ms. Greemwaithe amount of time Mr. Epstein billed for
communications with Mr. Holland.
2. Emails

Defendant objected to Mr. Epstein’s billiegtries for drafting and reviewing emails.
Def.’s Opp’n. Br.at 28. Mr. Epstein billed 0.05 hajror 3 minutes, per ema8eePIs.” Mot.,
APX 1, at 43, 45. Mr. Epstein lked 29.5 hours for drafting andviewing 590 emails from May
1, 2012 to October 22, 2013. He billed an &ddal 16.5 hours for drafting and reviewing 329
emails from October 22, 2013 to May 11, 2015. On July 1, 2015, Mr. Epstein withdrew 53
emails in a letter to Magistrate Judge William®¢DNo. 55). Defendant adxgted that Plaintiffs
accounted only for 845 emails and that Mr. Epstein double billed for ECF filings (Doc. No. 56).
Mr. Epstein then withdrew the time expended for 60 ECF emails. (Doc. No. 57).

Mr. Epstein provided this Court with @amended bill on November 28, 2015 (Doc. No.
77). Mr. Epstein ignored his prewus reductions. He again bill&®.5 hours for 590 emails from
May 1, 2012 to October 22, 2013 and 16.5 hours fore328ils from October 22, 2013 to April
24, 2015. He added another 10 hours for 201 emails from April 24, 2015 to November 27, 2015.

Mr. Epstein inadequately documedtine hours he billed for emailSee Loughne260
F.3d at 178. Many emails are described sinaglyMESSAGE READ RECEIPT"—but it should

have taken Mr. Epstein seconds, Bahinutes, to open such emails and see that his emails were



received. Many other emails, if not most, asdsumed within Mr. Egiein’s other billing
entries. For example, he billed 12 emails36minutes, for emails with George Holland,
although he had already billed 30 minufi@scommunications with George HollarseeMr.
Epstein’s July 1, 2015 Letter, Email Bill at 8. Furthermore, he does not explain how time billed
for emails regarding scheduling is separate from time billed for preparing and attending hearings.
Because Mr. Epstein inadequately documehtsdime billed to emails, the Court cannot
determine the extent to which Mr. Epstein’sa@inbilling entries areeasonable. The Court
therefore disallows the 56 hours Mr. Epsteilled for reviewing and drafting emails.
3. Vague Entries

Defendant objected to certain kil entries as vague and excessBeeDef.’s Opp’n.
Br. at 26 & n.10. The Court, however, finds thatdlescriptions for these &ies are sufficient to
evaluate their reasonablendglany of the entries are reasoteahs compared to the time
expended by Ms. Adams and/or Ms. Pondishhere is no basis upon which the Court may
reduce the hours. Ms. Adams and Ms. Pondistlimg records beyond August of 2013 are not
before the Court, so the Court does not haweraarbitrary method to determine the reasonable
hours Mr. Epstein spent attending in-person and telephone conferences with Judge Williams.

On March 20, 2013, Mr. Epstein bill@d0 hours for “PREP, ATTEND OAL CONF
CALL[.]” SeePIs.” Mot., APX I, at 43. Ms. Pondishllled 0.80 hours, at $140 per hour, for the
same conference call with Judge Russeeid., APX Il, at 22. The Couffinds that Mr. Epstein
reasonably expended 0.8 hours for this conferealteOn June 3, 2013, Mr. Epstein billed 2.0
hours for “PREP, ATTEND OAL CONF CALL[.]'Seed., APX |, at 43. Ms. Pondish billed

0.60 hours, at $125 per hour, for this saraeference call with Judge RusSee id. APX Il, at
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55, 72. Ms. Adams billed 0.4 hours, at $135 per hour, for the sam8ealidat 84. The Court
finds that Mr. Epstein reasonably expet@5 hours for this conference call.
4, Feelitigation

From September 20, 2013 to September 29, 204@aa of 10 days, Mr. Epstein billed
3.7 hours for “DRAFT FEE PETITION[.]SeePIs.” Mot., APX |, at 43. Mr. Epstein is very
experienced with feetigation, and he should have usegravious affidavit as a template.
Furthermore, Mr. Epstein should havidled the time spent attachitige exhibits tdhe letter at
the paralegal rate, not at the attorney fa®éven Mr. Epstein’s exteng experience in drafting
fee petitions, and that his September 30, 2013 lettBefendant was less than 2 pages long,
excluding the attached exhibisgeDefs.” Opp’n. Br., Exh.17, thedlirt finds that Mr. Epstein
reasonably spent 1 hour at the attorney ratidfti the letter and uptiahis affidavit, and
another 2 hours at the phagal rate to attach the exhibits to the letter.

On September 18, 2013, Mr. Epstein bilted hours for “FILE, WINSLOW ATTY
BILL REVIEW, DRAFT FEE PETITION."SeePIs.” Mot., APX |, at 43. The Court has already
accounted for the time Mr. Epstein reasonably eglpd to draft the 2-page letter. Mr. Epstein
reasonably spent 1 hour reviewing Defendant’ sty bills, and he should have billed any
filing at the paralegal rate. Theo@rt therefore reduces this billing entry to 1 hour at the attorney
rate and 1 hour dhe paralegal rate.

On October 22, 2013, Mr. Epstein billed 5.7 fofor “DRAFT COMPLAINTI[.]” PIs.’
Mot., APX |, at 44. The Complaint is 12 padesg, with 14 pages ofxaibits attached. Mr.

Epstein is experiencead filing fee apgications, and he should ¥, billed any time spent

" “Paralegal work, if perfornteby an attorney, can be billedly at paralegal ratesT.B. v.
Mount Laurel Bd. of EducatigrCiv. No. 09-4780, 2012 WL 1079088, at *4 (D.N.J. Mar. 30,
2012.
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attaching exhibits to the Complaint at the pagaleate. Given Mr. Epstein’s experience, and the
relative simplicity of the October 22, 2013 Complaihtyas not reasonable for him to bill nearly
30 minutes per page to draft tBemplaint. The Court finds thdr. Epstein reasonably spent 4
hours to draft the Complaint. The Court will funtteavard Plaintiffs 2 hourat the paralegal rate
for time spent attaching exhibits.

Defendant objected to the hours Mr. Epstgent on “unnecessarysdovery as to the
issue of whether the District tlgasonably protractdte litigationbased on the date that the
District received thelue process petitionSeeDef.’s Opp’n. Br. at 31. These objections
encompass another 6.9 hours of Mr. EpsteiilfsThe bulk of the objected hours was dedicated
to preparing for, travelling to, and attendindeposition. Defendant argued that Mr. Epstein
unreasonably protracted the litigation. Mr. Epstseemingly conducted the deposition to find
evidence suggesting instead that Defendant soredly protracted tH#igation. Because the
deposition could have produced relat information, the Court findbat Mr. Epstein reasonably
expended these 6.9 hours.

Defendant also objected to Mr. Epsteitlitog another 0.3 howrfor communications
with Greenwald on January 29, 2015 and andd hours for communications with Holland on
February 6, 20155eeDef.’s Opp’n. Br. at 33. The affidavitttached to Mr. Epstein’s summary
judgment motion are very similar to thoseaatted to Mr. Epstein’s September 30, 2013 invoice
to Defendant. Furthermore, Defendant did meajuire affidavit§or the September 30, 2013
invoice, so the duplicative communications wenmecessary. The Court finds that the 0.7 hours

spent on these two billing #ies was not reasonable.
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5. Paralegal Work

If an attorney performs paralegal work, he must bill those hours only at paralegal rates.
Lipsett v. Blancp975 F.2d 934, 940 (1st Cir. 1992). If the attorney improperly bills paralegal
work at attorney hours, the district court miestuce the compensation aded for that work to
the market rate for paralegaee Missouri v. Jenkind91 U.S. 274, 288 (1989) (“permitting
market-rate billing of paralegal hours ‘encouragest-effective deliverpf legal services and,
by reducing the spiraling cost oivil rights litigation, furthers ta policies underlying civil rights
statutes”).

Mr. Epstein asserted that no paralegalsked on the underlying due process case, and
that he billed tasks that callhave been performed by a pagaleat $150 per hour. Epstein Aff.
1 34. But Mr. Epstein billed only erentry at the paralegal ratedahe still mistakenly charged
$425 per hour for that billing entrgeePls.” Am. Bill at 4 (Doc. No. 77) (Column 170 is marked
“PARALEGAL RATE” but Mr. Epsein bills the 0.2 hours at $425 gesur for $85, instead of at
$150 per hour for $30). Defendant specifically olgddhat certain billing entries should have
been billed at the paralegal rate, at least in S&eDef.’s Opp’n. Br. at 21. Mr. Epstein
responded to these objectionsia reply brief, largely by poting to billing entries by Ms.
Adams and Ms. PondisBeePIs.” Reply Br. at 8. HoweveKr. Epstein failed to acknowledge
that Ms. Adams and Ms. Pondish charged §i&5hour and $140 per howgspectively—less
than Mr. Epstein’s purported $150 per hour fegal rate. Furthermore, Ms. Adams’s firm
charged $55 per hour, their paralegal rateafsignificant number of billing entrieSee, e.qg.

Pls.” Mot., APX Il, at 79 (1.40 hours at $55 per héar“[clompile and review exhibits for

hearing”).
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Defendant’s objections on this basis cdiieely encompass 5.5 hours of time billed at
Mr. Epstein’s attorney rate. The Court will compate these hours at the paralegal rate, not at
Mr. Epstein’s attorney rate. Paralegals parform tasks such asviewing notices and
transmittal letters and compiling exhibits—such woded not be done by an attorney with a
stipulated hourly rate of $425 per hour. Furthere, although Mr. Epstein can bill telephone
conferences at an attorney rate, he block bttede conferences witkviewing a fax and filing
a petition. Because the Court cannot determinat portion of that 1.1 hours can truly be
attributed to the telephone cordaces, the entire billing entryillwbe reduced to the paralegal
rate. Finally, given that Mr. Epsin billed 357 hours at the att@yrate, it is very likely that
more than 5.5 hours should be reduced tg#ralegal rate—howevddefendant only objected
specifically to these enés totaling 5.5 hours, and the Courthisrefore limited tdhis reduction.

6. Unrelated Matters

Defendant objected to the hours Mr. Epstexpended for a request under the Open
Public Records Act (“OPRA")SeeDef.’s Opp’n. Br. at 35—-36. These billing entries encompass
another 3.5 hours. The records Mr. Epstein recdnaed his OPRA requests seem irrelevant to
the underlying substantive action but relevarthts fee litigation. Had/ir. Epstein waited for
discovery before this Court, it would have beemmecessary for him to make an OPRA request.
Defendant had in its possession the recordsectka Dr. Tighe, the October 28, 2012 email
petition, Defendant’s payments for CBG’s servja@sd Defendant’s attorney bills. If these
records were relevant, Defendavauld have produced them in discovery. The Court therefore
allows the 0.7 hours Mr. Epstespent reviewing theecords, but disallows as unnecessary the

2.8 hours Mr. Epstein billed for drafting and amending the OPRA requests.
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Defendant also objected to the “fees arplemses for work rendered on the underlying
special education matter after Judge Russodd his final decision on September 9, 2013 and
unrelated to the attorney’s fees actionggeDef.’s Opp’n. Br. at 36—37. Because “work
expended after the sole sourcesn€cess was achieved . . . cannot be thought of as having
contributed to that success|,]” the Cowili disallow such billing entriesSee A.V. v. Burlington
Twp. Bd. of Edu¢cCiv. No. 06-1534, 2008 WL 4126254, at *6.KDJ. Sept. 3, 2008). The Court
has already addressed thdihg entries relatetb the September 30, 2013 invoice. The
remaining billing entries encomgm 0.9 hours and occurred after final substantive settlement.
As such, the Court disallows those 0.9 hours.

7. Unsuccessful Claims

“[W]ork on an unsuccessful claim cannot be deemed to have been expended in pursuit of
the ultimate result achieved[.Hensley 461 U.S. at 435. Defendant objected to the hours
expended on the unsuccessful motionJiedge Russo to recuse hims8keDef.’s Opp’n. Br. at
38. On April 9, 2013, Mr. Epstein bille2i9 hours to draft the recusal moti@eePls.” Mot.,

APX 1, at 41. On April 22, 2013, Mr. Epstein leitl 0.2 hours to review the recusal decistee

id. at 42. Defendant also asserted that “timaes spent during oral argument on April 4 and 26
addressing this issue” but did not specify the time exper@bmiDef.’s Opp’n. Br. at 38. Given
that both Judge Russo and another ALJ deniedntbtion to recuse Judge Russo, Plaintiffs were
unsuccessful in this matter and the tiexpended was unnecessary. However, because
Defendant did not specify how much time wasrgpn the recusal moti during the hearings,
the Court has no non-arbitrary basis to redhose hours. The Court therefore reduces Mr.
Epstein’s bill by 4.1 hours to disallow the timgent drafting the recusal motion and reviewing

the resulting decision.
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Mr. Epstein appealed Magistrate Judge Witigds Order that denied him the opportunity
to video record the depositions personallp¢DNo. 30). On June 17, 2015, this Court affirmed
Judge Williams’s Order (Doc. Nos. 53 and 54). As Mr. Epstein was wholly unsuccessful in his
appeal, and the subject mattetlud appeal was inconsequehtathe outcome of the fee
litigation, the Court disallows any attorney&es regarding the apped@he Court therefore
reduces Mr. Epstein’s totallbby an additional 13.6 hours.

B. Lodestar Calculation

There is “[a] strong presurtipn that the lodestar figurethe product of reasonable hours
times a reasonable rate—reggats a ‘reasonable’ fee[Pennsylvania v. Delaware Valley
Citizens’ Council for Clean Ajr478 U.S. 546, 565 (1986). Mr. Epstein reasonably expended
218.4 hours at a stipulated reasonable attorayof $425 per hour, yielding $92,820 in fees.
He also reasonably expended 10.7 hours aitdesputed paralegal rate of $150 per hour,
resulting in $1,605 in fees. Thadestar is therefore $94,425.

Where “a plaintiff has achieved only patti limited success, the product of hours
reasonably expended on the litigation as a whole times a reasonable hourly rate may be an
excessive amountMensley 461 U.S. at 436. The Court hasatetion to “identify specific
hours that should be eliminated, or . . . diymmpduce the award to account for the limited
success.1d. at 436-37.Plaintiffs admitted that, under tfieal settlement, Defendant provided
C.G.B. with the initial 504 Plan and F&hat Defendant offered in January 2088ePIs.’ Br. at
1. However, pursuant to the final settlement, Ddéat also provided Pldiffs with payment for
and transportation to the Yale School—MedftordC.B.G., payment for private evaluations,
and reimbursement of $3,000 for prior private evaluatiges.id. Def.’s Opp’n. Br., Exh. 16

(Doc. No. 50-3 at 100-02). Unlike the January 20fi&, the final settlement also expressly
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reserved Plaintiffs right to seek attorney’s fees, expert’'s fees, and®eddef.’s Opp’'n. Br.,
Exh. 16 § 7 (Doc. No. 50-3 at 102).

Given that the final settlement terms were nfaxerable to Plaintiffs than the January
2013 offer, the Court declines #éaljust the lodestar downwalia limited success. The private
school placement, payment for future evaluatiogispbursement of prior evaluations, and right
to seek fees and costs weubstantial benefits which justifiethe rejection of the January 2013
offer and the subsequent litigation.

Defendant also argued that the Court sti@djust the lodestar downward because
Plaintiffs “unnecessarily prolongditigation in this matter deito the filing of unnecessary
motions and the refusal to comply with mandatory discovery rulé¥¢gDef.’s Opp’n. Br. at
12. However, the Court already addressed Defarglapecific objections and determined the
reasonable hours expended in the underlying substantive matter. If Defendant had additional
objections, it should have speeifi which billing entries werennecessary or duplicative, and
why. The lodestar is presumably reasonable thadourt declines tadjust it downward for
objections that should have been raised elsewhere.

C. Shocks the Conscience

“If, after following the propeprocedures, the Court remaiconvinced that Epstein’s
hourly rate and hours billed are outrageoesigessive, it retains the discretion to award
whatever fee it deems appropeigincluding no fee at allM.G. v. Eastern Regional High
School Dist. 386 Fed. Appx. 186, 189 (3d Cir. 2010). A Gauay entirely deny attorney’s fees
under the IDEA and the Rehabilitation Act where tke requested is so “grossly exaggerated or
absurd,”Hall v. Borough of Rosell&/47 F.2d 838, 842 (3d Cir. 198#)at the request “shocks

the conscience of the courEair Housing Council of Greater Washington v. Land&@9 F.2d
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92, 97 (4th Cir. 1993 Considerations in this analysielude whether amnsel acted with
sufficient integrity in submitting the request to the coset Hall 747 F.2d at 842, and whether
counsel engaged in inappropriagaching for excessive feesewis v. Kendrick944 F.2d 949,
958 (1st Cir. 1991).

Mr. Epstein engaged in inappropriate reaghiior excessive fees in this case. His
November 28, 2015 amended bill requested $160,731 in attorney'Sés4s.” Am. Bill at 6.
Yet the lodestar fee is §3125—just 59 percent of Mr. E#t’s request. He reasonably
expended 218.4 hours, or 61 percefthe 357 hours he billed atetlattorney rate. This Court
has previously discussed Mr. &pin’s history of egregiousonduct in fee requests in the
District of New JerseySee M.G. v. Eastern Regional Sch. DStv. No. 08-4019, 2009 WL
3489358, at *6—*9 (D.N.J. Oct. 21, 2009). He hasskony of grossly overstating his fe&ee
L.J. v. Audubon Bd. of Edu€iv. No. 06-5350, 2009 WL 995458, at *18 (D.N.J. Apr. 13, 2009)
(awarding Mr. Epstein just 46 perceaftthe amount originally requestedd;N. v. Clementon Bd.
of Educ, Civ. No. 02-1351, 2007 WL 1186552, at *13 (D.N.J. Apr. 20, 2007) (awarding Mr.
Epstein just 67 percent ofdlamount originally requested)eptford Twp. Sch. Dist. v. H.B.
(Deptford II), Civ. No. 01-0784, 2006 WL 3779820,*8f *10 (D.N.J. Dec. 21, 2006)
(awarding Mr. Epstein just 38 percenttbé amount he originally requested).

“Considered together, the inaccuracies and exaggerations that plague Epstein’s fee
request” suggest “that his submission constituteisnigmoper attempt to nxamize his fee award,
as opposed to a good-faith representation®bHiing rate and the hours he reasonably
expended[.]M.G., 386 Fed. Appx. at 189. Mr. Epstein iraperly billed 138.6 hours, inflating
his bill by $58,905 at the $425 hourly rateatbich the parties stipulated. AshhG., “the hours

Epstein billed were not only excessive, bgbagither grossly néigent or fraudulent.’Id. at
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188-89. Furthermore, his inaccuracies consisteasylt in his benefit. For example, Mr.
Epstein requested $160,731 in at®y’s fees in his November 28, 2015 amended fee request—
$8,976 more than he should have. He billed 36@L2's, with 0.2 hours at the paralegal rate. At
the stipulated attorney rate of $425 per hbershould have requested a lodestar of $151,755.
Mr. Epstein wast leastgrossly negligent when he inex@ialy billed an additional $8,976.

Mr. Epstein’s amended fee request also failed to reflect that he withdrew the time billed
for 113 emails (Doc. Nos. 55 and 57). Mr. Epstein billed 3 minutes per email, so this error
resulted in 5.65 hours added to his bill. Her#fore requested that this Court award him
$2401.25 in fees for billing entries he had previously withdrawn.

In addition, Mr. Epstein assertétat he did not use any phegals in this case, and yet
only one billing entry, on November 22, 2013, isrkeal at the paralegal rate. Although this
billing entry was marked at the paralegal rate, Bfistein still billed the timat the attorney rate
of $425 per hour, not at the pkegal rate of $150 per hour.

Given Mr. Epstein’s history of gssly inflating fees in this @urt, his excessive billing to
the tune of 138.6 hours and $58,905 in this casilee carelessness (at best) with which Mr.
Epstein drafted his fee request, Mr. Epsteinéppropriate reaching for fees shocks the
conscience of the Court. The Court therefore @ges its discretion taeeduce the lodestar by 50
percent, to $47,212.50.

V. EXPERT FEES AND COSTS

Plaintiffs’ Motion for $7,196 in epert fees and $1,330 in cost€SGRANTED and
Defendant’s Motion to reduce Plaintiffaivard of expert fees and cost®ENIED . As to costs,
Defendant’s only objections were to the cost efdeposition transcripnd travel costs related

to Mr. Epstein’s discovery requdsto the October 28, 2012 email petiti@eeDef.’s Opp’n.
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Br. at 32. Because Mr. Epstein’s discoverguests and depositions may have produced
information relevant to analyzing adjustnetd the lodestar, the Court will not reduce
Plaintiffs’ costs.

A prevailing party under S&éon 504 of the Rehabilitation Act, 29 U.S.C. § 794, is
entitled to expert fee&.T. v. Mansfield Twp. Sch. Dis€Civ. No. 04-1381, 2009 WL 2488181,
at *2 (D.N.J. Aug. 11, 2009). Defendant objected tRéaintiffs specificallywaived their right
to recovery of expert fees resolving their Section 504 claintsthe consent order approved by
Judge Russo on June 3, 2013.” Def.’s Opp’n.a@Bi84—-35. That conseotder stated that
“[s]pecifically, the parties haveettled the petitioners’ prosgtese claim for a 504 Plan only.”
Id., Exh. 14 (Doc. No. 50-3 at 82—-83). The consea¢odid not specifidly address fees or
costs. The final settlement agreemérmwever, stated that “[plarerdgpecifically retain the right
to seek reimbursement for attorney’s and et@éees and expenses under IDEA and § 584¢
id., Exh. 16 1 7 (Doc. No. 50-3 at 102). As such, Hfésrdre entitled to reimbursement of their
expert fees pursuant to Section 504.

Section 504 allows the prevailing partyraxover for consulting expert fe€e Neena
v. Sch. Dist. of Philadelphj&iv. No. 05-5404, 2009 WL 2245066, at *11 (E.D. Pa. July 27,
2009) (holding that plaintiff was entitled urrd@ection 504 to reimbursement for expert
evaluation). Although Plaintiffdid not disclose Dr. Margoliand Ms. Michaels in the
underlying due process hearing, thexperts were consulting expeand Plaintiffs are entitled
to reimbursement for the $2,986 paid to Dr.riytdis and the $90 paid to Ms. Michaels.
Plaintiffs are also entitteto reimbursement for the $2,970 paid to John Corchnoy, Esq.
Defendant did not have any specifibjection to the award of expéees for Dr. Leetch in the

amount of $1,150.
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V. CONCLUSION

For the foregoing reasons, Plaintiffs’ MotionGRANTED IN PART AND DENIED
IN PART and Defendant’'s Motion GRANTED IN PART AND DENIED IN PART asto
attorney’s fees. Plaintiffs arentitled to $47,212.50 attorney’s fees. Plaintiffs’ Motion for
$7,196 in expert fees and $1,330 in costSRANTED, and Defendant’s Motion BENIED as

to expert fees and costs.

Dated: 12/01/2015 s/ Robert B. Kugler

ROBERTB. KUGLER

Lhited States District Judge
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VI.  APPENDIX

Date Reason for Change Original Bill Reasonable Hours Reduction idttomey Hours Paralegal Hours
4/24/2013 Block Biling 19 10.5 8.5 0
7/10/2013 Block Biling 17.3 10.5 6.8 0
7/29/2013 Block Biling 18.1 10.5 7.6 0

8/5/2013 Block Biling 17.9 9.5 8.4 0
8/18/2013 Block Biling 16.9 8.5 8.4 0
9/13/2013 Block Biling 0.7 0 0.7 0
9/13/2013 Block Biling 4.9 0.5 4.4 0

5/1/2012 Emails 29.5 0 29.5 0

10/22/2013 Emails 16.5 0 1€.5 0
4/24/2015 Emails 10 0 10 0
3/20/2013 Vagueness 2 0.8 12 0

6/3/2013 Vagueness 2 0.5 15 0
9/20/2013 Fee Litigation 3.7 1 2.7 2
9/18/2013 Fee Litigation 41 1 3.1 1

10/22/2013 Fee Litigation 5.7 4 1.7 2
1/29/2015 Fee Litigation 0.3 0 C.3 0

2/6/2015 Fee Litigation 0.4 0 0.4 0
1/19/2013 Paralegal 5.5 0 55 5.5
7/17/2013 Unrelated 35 c.7 2.8 0
9/10/2013 Unrelated 0.9 0 0.9 0

4/9/2013 Unsuccessful 4.1 0 4.1 0
1/23/2015 Unsuccessful 13.6 0 13.6 0

Total 138.6 10.5

Figure 1: Breakdown of Reasonable Hours Billed and Resulting Changes.

Attorney Hours  Paralegal Hours

Original Bill 357 0.2
Change -138.€ 10.5
Reasonable Hours 218.4 10.7

Figure 2: Reasonable Attorney and Paralegal Hours
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