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NOT FORPUBLICATION (Doc.No. 11)

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW JERSEY
CAMDEN VICINAGE

David STILL,
Civil No. 14-2812(RBK)
Aaintiff,
OPINION
V.

COMMISSIONEROF SOCIAL
SECURITY

Defendant.

KUGLER, United State®istrict Judge:

This matter comes before the Court upon theeappf David Still (“Plaintiff”) for review
of the final determination of the Commissiomné Social Security (“Commissioner”). The
Commissioner denied his applita for Supplemental Security Income (“SSI”) benefits under
Title XVI of the Social Security Act. For ¢éhreasons set forth below, the decision of the
Commissioner i&AFFIRMED .

l. BACKGROUND

Plaintiff applied for SSI o©ctober 14, 2011, alleging thashasthma was a disability.
Administrative Record (“Rec.”at 11. At the time ofiling, Plaintiff was 42 years oldd. at 28.
Plaintiff's claim was denied after an initisdview on November 25, 2011, and his claim was
denied again upon reconsideration on May 10, 2[@ilzt 10. Administrative Law Judge
(“ALJ"), Daniel W. Shoemaker Jr., held a hiearon October 13, 2013, and tienied Plaintiff's

disability claim in a writen opinion on January 24, 201d. at 18. Plaintiff then requested an
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Appeals Council review of the ALJ’s decisiddn March 12, 2014, the Appeals Council denied
the review request, and the AkXecision became the Commissioséinal decision. Plaintiff
filed a complaint in this Gurt on May 2, 2014, appealing ther@missioner’s decision to deny
him SSI benefits. (Doc. No. 1.)

A. Mr. Still's Alleged Impairments

Plaintiff reported that he waBagnosed with asthma in his infancy. Rec. at 12. Changes
in weather, environmental atlgens, respiratory infectionand smoke usually triggered his
asthmald. In Plaintiff's initial claim for SSI, he allegkthat the onset datd his disability was
August 1, 2008. However, because a claimant cannot be eligible for SSI until his application
date, the relevant time period for Plainsftlaim begins on October 14, 2011. 20 C.F.R. 8§
416.202.

For background purposes, a bmeédical history oPlaintiff's ailments follows. Plaintiff
went to the emergency room on August 21, 2€df@plaining of asthma exacerbation. Rec. at
12. Plaintiff's breathing walabored, but an evaluation of his lurgfsowed that they were clear.
Id. He was treated and given three different gnipions, Albuterol, Fdvent, and Prednisorte.

Id. On September 3, 2010, Plaintiff wentGomplete Care Medical Professionads.The
findings of this visit were consistent with Ri&ff’s trip to the emergency room, and he was
prescribed Flovent and Albuterol Sulfale. Plaintiff did not visit Complete Care again until
December 19, 2012—more than tyears after his last visild. At this examination, Plaintiff
reported that he went to the hospitaNlavember 2012, and that he was not using any

medication to control his asthmd. He was told to stop smoking, and prescribed Albuterol

1 Albuterol, Flovent, and Rdnisone are drugs commgnised to treat asthma.



Sulfate and Advair Diskusld. Plaintiff returned to Complete Care on January 24, 2@ 8{e
complained of labored breathing, even with reguke of the previouslgrescribed medications.
Id. at 12—13. His lungs were clear, lig physician noted scattered wheezidgat 13.

On November 14, 2013, Plaintiff visited .francky Merlin for a consultative
examinationld. Dr. Merlin noted that there was minimal wheezing, with no apparent rales or
rhonchi? no trace of heart murmur, and Pl#intetained full range of motiorid. The
examination also showed that Plaintiff's pulmaoy function testingl®wed a vital capacity
before and after bronchodilatiof 1.96 and 2.57 liters respectivelgl. Plaintiffs FEV1*
reading was 1.59 liters befopeonchodilation, and 2.16 afteéd. Dr. Merlin concluded that
Plaintiff suffered from asthma, and he haddthpacity to occasionally lift and carry twenty
poundsld. at 14. Dr. Merlin’'s assessment of Pldialso stated that during an eight-hour
workday, Plaintiff could sit fofour hours, stand for two hour@nd walk for two hours, but he
should never climb stairs or rampd. Additionally, Plaintiff shoudl avoid unprotected heights
or moving mechanical part&l. Dr. Merlin also determined & Plaintiff should avoid exposure
to humidity, wetness, dust, and other pulmonary irritddts.

B. The ALJ’s Decision

The Social Security Act defines disabilitythg “inability to engge in any substantial
gainful activity by reason ofry medically determinable physical or mental impairment . . .
which has lasted or can be expected to lash fwontinuous period of ntdss than 12 months.”

42 U.S.C. § 423(d)(1)(A). The ALJ used théabdished five-step evaluation process to

2 Advair Diskusis intended to prevent and control asthmatic symptoms.

3 Rales and rhonchi are lung soundst ihdicate suboptimal lung capacity.

4 FEV1 is the “forced expiratory volume in osecond.” Generally, a person with asthma will
have a lower FEV1 because of thetob&tive or restitive lung disease.



determine if Plaintiff had a disabilitfee20 C.F.R. § 404.1520. For the first four steps of the
evaluation process, the claimant has the burdestablishing his disability by a preponderance
of the evidenceZirnsak v. Colvin777 F.3d 607, 611-12 (3d Cir. 201Bixst, the claimant must
show that he was not engaged in “substagiahful activity” for the relevant time perioee
20 C.F.R. 8 404.1520(a)(4)(i) (explaining thesfistep); 20 C.F.R. 8 404.1572 (defining
“substantial gainful activity”). Second, the claimianust demonstrate that he had a “severe
medically determinable physical or mental impaent” that lasted for eontinuous period of at
least 12 monthsSee20 C.F.R. § 404.1520(a)(4)(iiexplaining the second step); 20 C.F.R. §
404.15009 (setting forth the duration requirementjrd;tthe claimant either shows that his
condition was one of the Commisger’s listed impairments, and fsetherefore disabled, or the
analysis proceeds to step four. 20 C.F.R. § 404.1520(a)(46) als®0 C.F.R. Pt. 404, Subpt.
P., App. 1 (listing impairments). If the conditinequivalent to a listed impairment, the
claimant is entitled to benefits. Fourth, if tt@ndition is not equivalerto a listed impairment,
the claimant must show thiaé cannot perform his past koand the ALJ must assess the
claimant’s residual function capacity (‘RFC’R0 C.F.R. 88 404.1520(a)(4)(iv); 404.1520(e).
If the claimant meets his burden, the burddfisto the Commissioner for the last step.
Zirnsak 777 F.3d at 612. At the fifth and last st Commissioner must establish that other
available work exists, which the claimantepable of performing based on his RFC, age,
education, and work experiendd.; 20 C.F.R. § 404.1520(a)(4)(v).tHe claimant can make “an

adjustment to other work,” he istndisabled. 20 C.F.R8 404.1520(a)(4)(v).

5> A claimant’'s RFC is used to determine if thailant can return to her past work, but also to
measure “the most you can still do despiear limitations.” 20 C.F.R. § 404.1545(a)(1).



First, the ALJ determined that Plaintiff #aot engaged in substantial gainful activity
during the relevant time period. Rext.12. Next, the ALJ concludedat Plaintiff's asthma was a
severe impairment, but he did not have apamment, or combination of impairments that
equaled the severity of oé the listed impairmentsd. at 12—-13. The ALJ found that Plaintiff
had the RFC to perform a “narrow range of exadily light work,” and could complete routine
tasks associated with unskilled-sedentary wiatkat 14, 16—17. After considering Plaintiff’s
age, education, work experience, and RF€ AhJ found that a significant number of jobs
existed in the national economyatlthe Plaintiff could performd. at 17-18. The ALJ therefore
concluded that Plaintiffvas not disabled under the Social S#glAct's definition of disability.

Id. at 18.
I. STANDARD OF REVIEW

After reviewing the Commissioner’s final dein and the administrative record as a
whole, this Court is limited to determininghether the decision was supported by substantial
evidenceZirnsak 777 F.3d at 610 (citing 42 U.S.C. § 405(g)). Substantial evidence means
“such relevant evidence as asenable mind might accept as adequate to support a conclusion.”
Morales v. Apfel225 F.3d 310, 316 (3d Cir. 2000). The oftesed quotation for the standard is:
substantial evidence is “more than a n&giatilla but may be somewhat less than a
preponderance of the evidencBge, e.gRutherford v. Barnhart399 F.3d 546, 552 (3d Cir.
2005). Courts may not set aside the Commissiomietssion if it is supported by substantial
evidence, even if this cautwould have decided thaétual inquiry differently.’Fargnoli v.
Massanarj 247 F.3d 34, 38 (3d Cir. 2001).

This Court must be wary of treating the deatmation of substantial evidence as a “self-

executing formula for adjudicationKent v. Schweike710 F. 2d 110, 114 (3d Cir. 1983). This



Court must set aside the Commasser’s decision if it di not take into accouriie entire record
or failed to resolve an evidentiary confli&chonewolf v. Callaha®72 F. Supp. 277, 284-85
(D.N.J. 1997) (citingsober v. Matthewss74 F.2d 772, 776 (3d Cir. 1978)). Evidence is not
substantial if “it reallyconstitutes not evidence but mere dosion,” or if the ALJ “ignores, or
fails to resolve, a conflict eated by countervailing evidenc&Vallace v. Sec’y of Health &
Human Servs722 F.2d 1150, 1153 (3d Cir. 1983) (citidgnt 710 F.2d at 114). A district
court’s review of a final determination is qualitative exercise withowthich our review of
social security disability cases ceases tmbeely deferential and becomes instead a sham.”
Kent 710 F.2d at 114.
[I. DISCUSSION

The ALJ concluded that the Plaintiff was nidabled and therefore not entitled to SSI
benefits at any point during thelevant time period. This Courhds that substantial evidence
supports the Commissioner’s denlPlaintiff's SSI benefitsAccordingly, the Commissioner’s
decision is affirmed.

A. The ALJ Properly Evaluated Opinion Evidence

The Social Security Regulations state thatmet@ng a claimant’s disability is reserved
for the ALJ. 20 C.F.R. § 404.1527(d)(1). Opinidream a medical source that a person is
disabled do not equate to a finding ofsabled” under the Saali Security Actld. Plaintiff
suggests that the ALJ failed*properly address the claimantreating physician’s reports,
notes, test results and medlions.” Pl.’s Br. at 7.

The ALJ properly weighed the opinion evidemddlaintiff's treating physician in his
analysis. A treating physician’s opinion is conirmg) when it is “well-supported by medically

acceptable clinical and laboratory diagnostidqiteques, and not inconsistent with the other



substantial evidence in [the claimahtscord.” 20 C.F.R. § 404.1527(d)(2ke alsdGriffin v.
Comm’r of Soc. Sec305 F. App’x 886, 891 (3d Cir. 1991). One of Plaintiff's treating
physicians, Dr. Jacob Cogen, statieat he was unable to work on a full-time basis for a period
of less than 90 days. Rec. at 13. Howevex AhJ properly consulted the record and other
medical sources to determine if a disability existEhere is substantial evidence in the record to
support the conclusion that Plaintiff had the abiigyerform sedentary-indoor work. The record
shows that inhalers treated Plaintiff's asthidaDuring the first halbf 2013, he went to the
emergency room only onckl. Given that the occupational basfeunskilled sedentary jobs is
not “significantly compromised by environmehifianitations,” the ALJ’s decision is supported
by substantial evidence. SSR 83-4de als&SSR 96-9p (stating that “in general, few
occupations in the unskilleddentary occupation base require work in environments with
extreme temperatures, wetness and humidity, etc.”).

B. Plaintiff's Asthma Does Not Meet or Ejual One of the Listed Impairments

If a claimant’'s FEV1 is equal to or less ththe value listed ithe appendix of listed
impairments, coordinated with claimant’ddt#, then the claimant has a disabiliBee20
C.F.R. Pt. 404, Subpt. P, App. 1, § 3.02. PIihad a FEV1 of 1.59. Rec. at 13. Plaintiff
expressly admits that he74” tall. Pl.’s Br. at 8See alsdrec. at 29 (giving testimony that he is
either five feet nine, ten, or elew inches tall—‘one of them”). Alaimant is disabled if he is
71" tall and has a FEV1 value equal ede¢han 1.55. 20 C.F.R. Pt. 404, Subpt. P, App. 1, 8§
3.02. Plaintiff’'s FEV1 is higher thathe value listed for men of$iheight. He therefore does not

have a listed impairment.



C. The ALJ Properly Examined Plaintiff's Non-Exertional Impairments

Plaintiff argues that the ALJ failed to considlee side effects d?laintiff’'s medication.
The side effects of a claimant’s medication@me factor that an ALJ will evaluate when
considering the severity of ampairment. 20 C.F.R. § 404.1529@)(iv). The ALJ specifically
noted this regulation in his refioRec. at 15. He conducted a thogh analysis of the Plaintiff's
ability to perform tasks associated with gratial occupations, even with his impairmeddt.at
15-17. The medical records indicate that Plaih@d the ability to perform sedentary joluk.at
16-17. Nothing in Plaintiff’'s medicdlistory shows that any si@éfects limited his ability to
perform sedentary work. In fad®]aintiff stated thahe did not suffer from any side effedis. at
238. The ALJ’'s RFC determination is there&f@ubstantially suppodédy the evidence.

D. The ALJ Properly Weighed Plaintiff's Credibility

Plaintiff argues that the ALJ did not propeweigh his testimony. Specifically, Plaintiff
asserts that the ALJ failed to apply thgukatory factors of SSR 96—-7p and 20 C.F.R. §
404.1527. These regulations relateite analysis of subjectivapinion evidence. The ALJ found
that Plaintiff suffered from the alleged impaint; however, he found that Plaintiff did not
suffer the claimed intensity and frequency ofithpairment. Substantial evidence supports this
determination.

Plaintiff further argues that the ALJilied to consider the factors in SSR 96—7p.
However, these are the exact factors thafh&listed in his decision. Rec. at 15. The ALJ
believed the Plaintiff had “some subjective lintibas, but not of the intensity, frequency, or
duration alleged Id. Plaintiff stated that the medicatiodil not produce any side effects; and

he was capable of walking, taking publiarisportation, shopping, and preparing mddls.



There is substantial evidence irttecord to support the ALJ'®clusion regarding the severity
of Plaintiff’'s impairment.

E. The ALJ Properly Weighed All of the Medical Opinion Evidence

The ALJ gave “great weight” to the constilte examiner’'s assessment, but rejected his
conclusion that Plaintiff could only sit for four hours in an eight-hour workidat. 14, 17.
The ALJ concluded that Plaifftcould sit for eight hours a daid. at 14. This is a notable
deviation because sedentary work generallyiregusitting for a totieof six hours a day. SSR
96-9p.

The determination of a claimant’s RFC ift e the ALJ. A med:al opinion given “great
weight” does not require an adoptiohevery conclusion in that opinioBee Chandler v.
Comm’r of Soc. Sed567 F.3d 356, 361-62 (3d Cir. 2011) (stg that the ALJ, not treating
physicians or State agency consultants, malke ultimate disability and RFC finding8xrown
v. Astrue 649 F.3d 193, 196 n.2 (3d Cir. 2011) (noting that a treating physician’s opinion does
not bind the ALJ on the issue of RFC); 20 & K 416.927(d)(2). The ALJ gave the opinion of
Dr. Merlin “great weight,” butfter an analysis dhe record and hearing Plaintiff's testimony,
he concluded that Plaintiff was capable of sgtfor longer than four hours a day. In his opinion,
the ALJ noted Dr. Merlin’s opinion regardingwdong Plaintiff couldsit. Rec. at 14. His
decision to diverge from Dr. Merlin’s colusion was reasoned and purposeful. The ALJ
concluded that several pieces of the record wa@nisistent with Plaintiff's allegations. Plaintiff
filled out a form to designate certativities as affected by his illnedd. at 231. Plaintiff's
asthma affected lifting, squatti, standing, and walking, among othéds However, Plaintiff
did not state that his ability to sit was affected by his astldn@he ALJ’s deviation from Dr.

Merlin’s determination is supported by substantial evidence.



V. CONCLUSION

For the foregoing reasons, the Commissioner’s decisidRFRMED .

Dated: 02/08/2016 s/RobertB. Kugler

ROBERT B KUGLER

United States District Judge
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